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A 

ABATEMENTS. 

Deatli  of  ono  of  soveral  appellants  who  appoalod  apcaiiist  a  dccrco 
passed  against  them  on  a  ground  common  to  all — failure  to  Itring 
representative  of  deceased  on  record. 

See  Civil  Procpdure  Codp,  1908  (15). 

No.    88  P.  R.  19H, 

ACCHJl'NT  BOOKS. 

Mei'e  entries  in — not  sutiicient  to  charge  defendant  with  liuhility, 
See  Indian  Evidence  Art,  ]S7'2, 

No.  82  P,  R.  1914  , 

ACCOUNTS. 

Settled   mid   balance    struck — )iot    ohjecfed  to /or  years — cannot  he 
re-opened. 

Plaintiffs  to  whom,  on  a  ])artition  of  the  family  property,  the 
debt  due  to  the  family  by  defendants  1  and  2  had  fallen,  sued 
the  latter  for  recovery  of  the  amount  due  as  per  balance,  lis.  5,500, 
struck  in  May  1905  in  the  family  account  books  and  signed  by 
the  defendants,  the  words  hhnl  chuk  equivalent  to  "errors  and 
omissions  excepted "  were  written  under  the  balance.  This  balance 
was  .struck  on  dissolution  of  a  joint  business  which  the  family  had 
been  carrying  on  with  defendants  1  and  2.  Neither  of  the  defendants 
had  made  any  attempt  up  to  date  of  institution  of  this  suit  in 
July  1910  to  have  these  accounts  overhauled  or  corrected.  In 
.signing  the  balance  defendant  1  signed  a  sort  of  memoi-andum  in 
which  he  admitted  that  Rs.  5,500  was  due  to  the  i)laintiffs, 
promised  to  pay  in  4  instalments  within  a  year,  promised  interest 
and  agreed  that  the  debts  and  outstandings  of  the  business  were 
to  be  paid  and  realized,  respectively,  by  defendants  1  and  2.  Further, 
each  party  executed  a  sort  of  deed  of  release  in  favour  of  the 
other  on  the  sanie  date  and  in  this  the  words  hhnJ  rhnk  did 
not  occur — 

Held  that  in  the  circumstances  of  the  case  the  defendants  1 
and  2  could  not  be  allowed  to  go  behind  the  settlement  of  1905. 

/.    L.   R.    32   Bum.    353    and    5    J/oo.    /.    A.    372  (395)  (P.  C), 
referred  to 

No.  66  P.  R.  1914. 
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ACQUIESCENCE 

in  orflcr  of  lower  Court — reimaX  of  Cliief  Court  to  exercise  its 
revisional  power  in  such  a  case. 

HeeJievision  (Civil)  (1). No.  25  P.  R.   1914. 

ACT  XXXII  OF  1839. 

In   absence   of  contract,  interest  can  only  be  allowed  when  previous 

demand  has  been  made  under  the  Act. 

See  Civil  Procedure  Code,  1908  (8). 

No.  8  P.  R.    1914. 

ACT  Xni  OF  1855. 

Con.  pen  SI  it  ion — disfrilmfion  of,  among  the  relalivefi  of  decpaaed — 
tridon;  gravdmotlier,  father,  mother,  and  aon  adopted  by  iridoir  after 
her  husband's  death — Joint  Hindu  family. 

Hold,  tliat  a  son  adopted  by  the  widow  after  tlie  death  of  tlie 
deceased  is  not  a  "  child  "  of  the  deceased  for  the  purpose  of  Act 
XIII  of  1 855. 

7  Bom.  H.  C.  R.  113-114,  followed. 

Held  also,  tbat  the  Court  has  under  the  Act  full  power  to 
apportion  the  compensation  among  the  members  of  deceased's  family 
as  it  thinl'.s  fit,  and  that  it  was  justified  in  not  granting  any 
of  it  to  a  grandmother  to  whom  no  loss  was  occasioned  by  the 
death. 

Held  further,  that  as  plaintiff,  the  widow,  was  entirely  dependent 
upon  her  husband  and  was  left  penniless  by  his  death,  the  Court 
was  justific'l  in  allotting  to  her  |rds  of  the  compensation  as 
agxinst  the  father  of  deceased,  who  was  himself  earning  lis.  1 5  per 
rri'^nsem  and  had  two  sons  living  to  whom  he  could  look  for  support, 
if  necessary. 

.:.  ...  ...  ...  ...  No   52  P.  R    1914. 


ACTS. 


XXXII  of  1839— See  Act  XXXII  of  1 839. 
XIII  o/  1855— See  Act  XIII  o/  1S55. 
V/l  of  1870— Sec  hidian.  Court  Fees  Art,  1.S70. 
XXIII  o/  1871— See  Pensions  Act,  1871. 
/  o/  1872— See  Indian  Evidence  Act,  1872. 
IX  o/  1872— See  Indian  Contract  Act,  1872. 
///  /i/1877 — ^o.Q  Indian  Pegistration  Act,  1877. 
/To/ 1882— See  Transfer  of  Property  Act,   1882. 
TYo/1882 — Sec  Indian  Companies  Act,  1882. 
.\7  1' o/ 1  ,S82— See  Civil  Procodure  Code,  1882. 
XVUI  o/ 1884— See  Punjab  Courts  Act,  1884. 
VII  rt/  1887— Sec  Huits  Valnation  Act,  1887. 
XVI  o/  1887— See  Punjab  Tenancy  Act,   1887. 
17/7  oj  1890— See  Guardians  and  IVards  Act   1890. 
IX  r;/  1890— See  Lidian  Railways  Act,  1890 
XX  0/1891^ -Sec  Pnvjrd,  Municipal  Act,  1891. 
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ACTS— concld. 

I  of  1894 — See  Land  Acquisition  Act,   1894. 

X  o/1897 — See  General  Clauses  Act,  1897. 

/  o/ 1900— See  Punjab  Limitation  Act,  1900. 

jr///o/ 1900— See  Punjab  Alienation  of  Laud  Ac/,  1900. 

//oy"1905 — See  Punjab  Pre-emption  Act,  1905. 

///  of  1907 — See  Provincial  InsolvcnciU  Act,  1907. 

V  <y/  1908— S6-e  Civil  Procedure  Code,   1908. 

IX  '{/'1 908 — See  Indian  Limitation  Act,  1908. 

Xr/t-i/1908 — Sgq  Indian  Registration  Act,  1908. 

ADOPTED  SON. 

(1)  If  he  loses  all  rights  of  collateral  siiccession  in  his  own 
natural  family,  custom  often  recognises  his  right  to  collateral  suc- 
cession in  the  family  of  his  adoptive  father. 

See  Custom  {Siiccession)  (7). 

No.  40  P.  R.  1914. 

(2)  Suceession  by — in  his  natural  family — Bains  Jats,  Tahsil 
Garshankar,  district  Hoshiarpur. 

See  Custom — {Succession)  (10). 

No.  55  P.  R.  1914. 

(0)  Under  customary  law — has  no  status  to  challenge  alienation 
made  by  liis  adoptive  father  of  his  ancestral  pi"operty. 

See  Custom  {Ancestral  Projier'y). 

No.  99  P.  R.    1914. 

ADOPTION. 

(1)  Suit  for  possession  by  adopted  son,  whose  adoption  is 
denied  by  other  side,  is  governed  by  article  144,  Limitation  Act, 
and  not  by  article  119. 

See  Indian  Limitation  Act,  1908  (4). 

...  No.  81  P.  R.  1914  (F.  B.j 

(2)  Sister's  son — Bajwa  Jats,  Nikodar  Tahsil,  Jullundur  District 
— omis  probandi. 

See  Custom  {Adoption)  (3). 

...  ...  ...  No.  90  P.  R.   1914. 

ADVERSE  POSSESSION. 

Adverse  possession — by  one  co-shnrcr  in  joint  huldiiuj — entry  in. 
Revenue  Record  vf  all  co-sharers. 

Plaintiffs  sued  for  a  declaration  that  notwithstanding  that  in 
the  Revenue  Records,  defendants  were  shown  as  owning  89  grd 
shares  out  of  1,220  shares  in  khewat  No.  12,  in  reality  defendants 
owned  no  shares  and  the  plaintiffij  based  their  claim  not  only  on 
an   assertion    of    title,   but  on  an  allegation  of  long  adverse  possession. 

In  1891  certain  persons,  including  some  of  the  present  plaintiffs, 
applied  for  partition  of  this  very  land  and  in  doing  so  denied  defen- 
dant's right  to  a  share  in  it ;  they  were  told  to  bring  a  civil  suit. 

This  they  did  on  6th  April  1894,  and  that  suit  \Nas  xdtimately 
dismissed  in    1897    on    the  gruui.d  that  plaintiffs  had  not  yet  acquired 
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ADVERSE  POSSESSION— co/tcW. 

a  title  by  adverse  possession.  In  1907  some  defendants  brought 
a  suit  for  partition  on  the  basis  of  the  entries  in  the  Revenue 
Records,  plaintifts  objected  that  the  entries  did  not  represent  the 
real  facts  and  then  filed  the  "in'^sent  suit.  Plaintiffs  Avere  found 
to  have  been  alone  in  possession  since  1891  to  date  of  suit 
February  190S. 

Htld,  that  possession  of  one  co-shaier  is  oi'dinarily  possession  of  all 
the  co-sharers,  but  the  co-sharer  in  possession  can  convert  his  posses- 
sion into  adverse  possession  by  an  overt  act,  showing  unequivocally  to 
the  co-sharers  that  in  future  he  intends  to  hold  for  himself  alone 
and  this  adverse  possession  so  begun  cannot  be  stopped  by  the  other 
co-sharers  merely  by  atiiruiation  that  they  are  co-sharers  or  by  mere 
applications  for  partition. 

120  F.  R.  1908,  referred  to. 

The  mere  retention  by  the  Revenue  autliorities  of  the  names  of  the 
co-sharei'S,  as  such,  after  the  overt  act  does  not  pre\ent  limitation  from 
running  against  them. 

/.  /..  R.  29  Bom.  300,  referred  to. 

Nor  does  a  decree  in  their  favour  not  accompanied  by  actual 
effective  assertion  »jf  rights  and  taking  of  possession  of  these  rights, 
help  them. 

9  Iiid'iait  Casi'ff  795,  referrcil  to. 

Jield  also,  that  in  the  present  case  the  o\  ert  acts,  that  is  to  say,  the 
declarations  of  e.\clusi\e  title  in  1891  and  lS9f,  were  unmi.stakable, 
and  that  plaintiffs  had  accordingly  acquired  title  by  aiherse  possession 
before  the  date  when  the  ))resent  suit  was  brought. 

No.   45   P.  R  1914. 

AMENDMENT  OF  PLAINT. 

Accidental  omission  of  i)art  of  property  in  lue  einption  suit. 

See  CicU  Pr<,r,;dan^  Code,  1908  (ll). 

No.  62  P.  R.  1914. 

ANCEST1{AL  PROPERTY. 

Hindu  Law — property  inheiited  from  maternal  grandfather. 

See  Hindu  Lajr  (8). 

No.  92  P.  R.  1914. 

APPEAL. 

U)  Jjics  from  an  order  I'ejecting  a  i)laiiit  for  non-j)uyment  of  extra 
CoUrt-fee. 

See  ]>>i„}<d,  Cuu'is  Art,  ISSf  (2). 

No.  SOP.  R.  1914. 
(2)   From  ordei- of  iciiiaml  by  divisional    Judge,    when    admissible. 

See  Clv'd  l'rnr,'d,n-r  Cod",  1908  (7), 

No.  85   P.  R.  1914, 
(.'i)  From  order  directing  comitromisc  to  be    recorded  and    decree   to 
pass  in  accord  therewitb. 

See  Cu'U  Prvrrdni-i:  Cvdr,  1908  (5). 

No.  96  P.  R.  1914. 
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ARAINS. 


Hosliiarpur  district — gift  to  one  heir  to  exclusion  of  others. 
See  Custom  {Alienation)  (.3). 


No.  11   P.  R.  1914. 

ARBITRATION. 

(1)  Immaterial  irregularity  in  tlic  proceechngs — nut  sufficient  grounds 
for  interference  on  revision  with  a  decree  passed  in  accordance  with  an 
award  of  arbitrators. 

8ee  CiviJ  Pvorednrr  Cndr,  1908  (lU). 

No.  28  P.  R.  1914. 

(2)  AAvard  dealing  with  matters  not  referied  to — Court  caiuiot  file 
award  in  part  and  give  effect  to  it  in  part. 

See  CivM  Froo'dure  Code,  1908  (G). 

No.  SOP.  R.  1914. 

ASSIGNMENT. 

('hiint  J'ov  danu((j<'>f  for  Itreach  u/  voiityai:t — rirjlil  oj'  i(ssi(jHt'i:  lo  sua — 
Transfir  of  rroperty  Act,  /)'(>/' 1882,  sections  :\,  G  (r),  1-30 — "  aciion- 
ahJe  chiint  " —    mere  right  to  sue." 

Held,  following  /.  L.  R.  .3G  Cat.  -345  (/•'.  /A)  that  a  claim  for 
damages  for  brefich  of  contract,  after  breach,  is  not  an  actionable  claim 
within  the  meaning  of  section  3  of  the  Transfer  of  Property  Act,  but  a 
"  mei'e  right  to  sue '"  within  the  meaning  of  section  G  (')  and  cannot 
therefore  be  transferred. 

No.  106  P.  R.  1914. 

A  WANS. 

(1)  Talisil  Attock — powers  of  alienation  by  .sonless  i)roprietor. 

See  Cnstum  {Alienation)  (2). 

No.   5   P.  R.   1914. 

(2)  District  Sialkot — adoption  of  d;uight<H'  s  sun  Aalid, 

See  Custom  {Adoption)  (l). 

No.  9  P.   R.   1914. 

(3)  Tallagang  TahsU — power  of  alienation  of  sonless  proprietor  and 
jn'oprietor  with  sous,  distinguished. 

See  Custom  {Alienation)  (9). 

No.  72  P.  R.  1914. 


BAIRACIS. 

Of  Kuhl  —  marriage  with    agriculturist    woman  \alid — succession    of 
widow  in  prefei-ence  to  (Jnrn. 

See  Custom  {Snccessio)i)  (G). 

No.  36  P.  R,  1914. 

BALANCE  OF  ACCOUNT 

Struck  years  ag(^  and  not  objected  to,  cannot  Ix;  re-opened. 

See  Accounts. 

No.  66  P.  R.  1914. 
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BILOCHES. 

Gurmaui — Muzaffargtirh  district — sister  has  itrt't'cruutial  right  of 
succession  to  collaterals  in  5th  degree. 

•See  Cudtom  {Saccinsioii)  (12). 

No.  104  P.  R.  1914. 

BKAHMANS. 

(1)  Tahsil  Gujar  Khan,  Kawaliiiudi  di.sLriut,  go\enicil  !»>•   eiistoiu. 

See  Cufitom  (Alwnatiou)  (l) 

No.  2  P.  R.   1914. 

(2)  Mauza  Dheriala  Saigau,   Tahsil    Gu.jar    Kliaii,    iuiwalpiudi    dis- 
trict— governed  by  custom  in  matters  of  ;dicnation. 

See  Custom  {Alienation)  (5). 

No.   23  P.  R.  1914. 

(3)  Mauza  Dangoh  Khurd,  Una  lahdl,  Hushiari)iir  district — governed 
by  custoiu  in  matters  of  alienation. 

See  Custom  (Aliotation)  (G). 

No.  24  P.  R.  1914. 

BURDEN  OF  PIIOOF. 

As  to  consider  atlon  for  a  sal  a  <-'ffi;ct>xl  hy  reyistarcd  d<'<;d-—w1icre  vendee 
has  slept  over  his  riyhts  for  a  considerable  lime. 

Plaintiff  sued  on  17th  March  1908  for  jjossession  of  land  and  house 
property  as  vendee  under  a  sale-deed  executed  and  registered  in 
September  1900,  the  alleged  vendor  died  in  190t  and  nuitation  was 
made  in  favour  of  his  widow,  the  present  defendant,  without  objection 
by  the  plaintiff. 

Held,  following  68  F.  K.  1900,  that  under  the  circumstances  of 
the  case  the  lower  Courts  were  right  in  placing  the  onus  of  proving 
consideration  for  the  sale  on  the  plaintiff  notwithstanding  registration 
of  tlie  sale-deed. 

No.   58  P.  E.  1914. 


CxiUSE  OF  ACTION. 
Splitting  of — 

See  Civil  Frocednre  Code,  1908  (10). 


CIVIL  FllOCEDURE  CODE,   Jss2. 
Section  13. 
lies-jnAicata — two  suits  fur  pos.ses.sidii  liy  uiorlg.igees. 
See  Kes-judicata  (1). 


No.  4  P.  R.   1914. 


No.  12  P.  R.  1914. 


CIVIL  PlIOCEDUllE  CODE,   190?^. 

(1)    SeCTION.S   ■>,   9G   (1)  AMJ    11."). 

An  order  rejecting  a  i)laintfor  non-payment  of  extra    Court-fee    is  a 
decree  and  consequently  appealable. 
See  I'luijah  Courts  Act,  1881  (2). 


No.  yO  p.  K.  1914. 
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CIVIL  PROCEDURE  CODE,   1908— confd. 
(2)  Section  11,  Explanation  IV. 
Res-judicata — suit  by  mortgagee  to  redeem  from    suh-mortgagee    who 
has  2y^iyC'has:'4  equity  of  redemption — suh>ifqv,evt  Rv.it  by  latter  to  redeem 
the  viortgayi'. 

In  185S  one  W.  mortgaged  his  house  to  W.  J.  for  Rs.  101.  In 
1873  W.  J.  sub-mortgaged  half  the  house  to  R.  R.  S.  for  Rs.  50-8. 
In  1886  W.  sold  his  equity  of  redemption  to  tlie  sub-mortgagee 
R.  R.  8. 

In  1909  tlie  representatives  of  W.  J.  sued  the  representatives  of 
W.  R.  S.  for  possession  of  the  house  by  ledemption  of  the  sub-mort- 
gage. In  that  suit  the  latter  pleaded  that  tlie  transaction  was  not  a 
mere  STd»-mortgage,  but  a  transfer  of  half  the  mortgage  rights  and  also 
tliat  they  were  owners  of  tlie  equity  of  redemption.  The  question  as 
to  the  genuineness  of  the  alleged  sale  of  the  equity  of  redemption  v/as 
put  in  issue  and  decided  in  favour  of  the  defendants.  It  was.  hov/ever, 
held  that  the  jjlaintiffis  could  still  redeem  the  sub-mortgage  which  had 
not  been  extinguished  by  the  sale  of  the  equity  of  redemption,  but 
that  the  sub-mortgagee  was  entitled  to  some  Rs.  426  as  compensation 
for  iuiprovemeiits.  The  defendants  now  sue  as  owricrs  of  the  equity 
of  redemption,  to  redeem  the  mortgage  in  favour  of  W.  J.,  the 
defendants  (plaintiffs  in  the  previous  suit)  again  |;lead  that 
the  alleged  sale  Avas  not  genuine  and  the  plaintiffs  are  n(.t  entitled  to 
ledeem. 

Held,  that  the  question,  whether  the  sale  of  the  equity  of 
I'edemption  was  genuine  or  not,  was  not  res  judicata,  as  it  was 
not  a  necessary  issue  for  the  dt^-ision  of  the  i)reAious  case. 

HeJd  also,  that  the  suit  was  not  barred  under  Explanation  IV 
of  section  1 1  of  the  Code  of  Civil  Procedure,  by  reason  of  plaintiffs 
(then  defendants)  not  having  claimed  to  redeem  the  mortgage  of 
W.  J   in  the  pi-evious  suit. 


2     All. 
refei-red  to 


L.  J.     278,    distinguished  :    1 7    Cat. 


605   (P.   C), 
No.  102  P.  R.  1914. 


(3)  .Section  21. 

Appellate  Court  will  not  allow  an  objection  to  tlie  place  of 
suing,  where  no  failure  of  .justice  has  been  shown. 

Bee  Jurisdiction. 

No.  87  P.  R.  1914. 

(4)  Section  47  and  Order  21,  kule  2. 

Suit  for  a  declaration  that  a  decree  has  beeu  satisfird  and  sliovld 
■not  be  executed  against  plaintiff. 

Held,  that  a  suit  for  a  declaration,  that  a  decree  obtained  by 
the  defendant  against  plaintiff's  father  and  others  has  been  satisfied, 
so  far  as  it  concerned  the  plaintiff  and  his  father,  and  consequently 
should  not  be  executed  against  the  plaintiff,  does  lie,  and  section 
47,  or  Order  21,  rule  2  of  the  Code  of  Civil  Procedure  is  no 
1  ar  to  it. 


16  J\  R.  1910,  explained  and  followed. 


No.  42  P,  R.   1914. 
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CI\']L  PKOCEDUJIE  CODE,  IdOS-^cimtd. 

(5)  .Section  96  (3)  and  Order  43,  hulk  1,  clause  (m). 

Appeal  from  order  recording  a  compromise  and  decree  passed 
thereon — compromise  in  excess  of  authority  and  against  minoi''s 
interesfs. 

On  a  (Iced  of  compromise  made  by  tlie  guardian  ad  litem  of  tli(^ 
luinor  dcfeiidant-respoiuUMit  and  the  agent  of  the  major  defendant- 
respuiidcnt  ))eing  i)resented  in  the  Api)ellate  Court,  by  the  plaintiff- 
appellant,  the  Di\  isional  Judge,  being  of  opinion  tliat  the  comi)romise 
was  for  tlie  benefit  of  the  minor,  sanctioned  it  and  passed  a 
decree  in  accordance  thereAvith — the  defendants  appealed  to  the 
Chief  Court. 

JJi'hl,  that  the  order  of  the  .Di\isional  Judge  was  one  directing 
the  compromise  to  be  i-ecoixled  within  the  terms  of  Order  23,  lule  3, 
and  an  appeal  against  it  was  competent  under  clause  (»?)  of  Oi'der 
43,  rule  1,  notwithstanding  that  the  order  directed  at  the  same 
time  that  a  decree  be  passed  in  accordance  v.ith  the  compromise, 
and  that  such  a  decree  was  accordingly  passed. 

Ifekl  also,  that  as  th(i  compromise  was  in  excess  of  authority 
in  i-egard  t<j  the  ma.jo!'  ai)pellant  and  was  entirely  against  the 
interests  of  the  uiiiior  api)eliant,  the  order  n^cording  the  compromise 
and  the  decree  based  thereon  uuist  be  set  a.side. 

No.  96  P.  R.    1914 

(6)  SEfTiON  104  (.;)  AND  Schedule  II,  paras.  20  and  21. 
Arhi'ralioa     nnfhout    intervention    of  Court — where  an-ard    decidos 

matters  not  referred  to  orhitnition. 

On  agrecMuent  of  the  paities  to  refer  to  arbitration  an  award  was 
flelivered,  but  it  decided  certaiii,  matters  wliich  had  not  heen 
referred  to  arbitration.  On  application  under  paragraph  20,  schedule 
IT  of  the  Code  of  Ci\il  Procedure,  that  the  award  be  filed  in 
(Jourt,  the  Court  held  tliat  the  matters  not  leferred  to  arbitration 
were  separable  from  the  rest  of  the  award  and  pas.sed  a  decree 
for  the  latter  only. 

I/eld,  that  i)aragi-aph  21,  .schedule  IT  of  the  Code  does  not 
autliorise  a  T'ourt  to  file  an  award  in  jjai't  and  to  give  effect  to 
;in  awai-d  in  ]»art.  anrl  that  the  Court  should  have  refu.sed  to  file 
the  award. 

84  P.  A'.  1907,  /.  /..  Ji.  27  AH.  526  and  /.  L.  R.  29  }fnd. 
303,  referred  to. 

15  C'«7.  L.  J.  1  10,  distinguished. 

Ifi'ld  also,  that  in  proceedings  under  paragraphs  20  and  21, 
scliedule  TI  of  the  Code,  a  plea  of  acquiescence  cannot  be  entertained. 

No.  30  P.  R.    1914. 

(7)  Section  105  and  Order  43,  rule  (l)  (?/,). 

Ordir  of  rrmmid  on  point  of  custom — when  appealable — Punjab 
Conrts  Act,  XVIII  of  1884,  section  40,  as  amended  by  Punjab 
Act,  I  of  1912 — Cerlificntc  of  Divisional  Judge  in  cases  of  orders 
of  remand. 

In  this  suit  the  collaterals  of  one  A.  sued  for  a  declaration 
that     the   alienations     effected    by     him,    had     been    made    Avithout 
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CIVIL  PROCEDURE  CODE,  ld08—confd. 

necessity  and  consideration  and  should  not  affect  their  re\ersionary 
rights.  One  of  the  pleas  raised  l)y  the  alienee  Avas  that  A.  was 
governed  by  his  personal  law  and  not  by  agricultural  custom  and 
therefore  had  full  powers  of  alienation.  The  first  Coui-t  found  on 
this  point  in  favour  of  the  alienee  and  dismissed  the  suit.  The 
Divisional  Court  on  appeal  reversed  this  decision,  holding  that  A. 
was  governed  by  agricultui-al  custom  by  which  his  power  of  dis- 
position was  restricted  and  remanded  the  case  uncler  Order  11, 
rule  23  of  the  Code  of  Civil  Procedure  for  decision  of  the  merits. 
The  alienee  appealed  to  the  Chief  Court  from  the  ordei-  of  lemand. 

I/eld,  that  there  can  be  no  appeal  under  Order  41,  rule  23 
of  the  Code  of  Civil  Procedure  from  a  Divisional  Judge's  order  of 
i-emand,  if  that  order  is  based  upon  a  finding  of  fact  only  ;  but 
that  an  appeal  is  competent  if  the  preliminary  point  involves  a 
question  of  law  which  would  allow  of  a  second  appeal,  if  the  order 
appealed  from  were  a  deciee  and  not  a  mere  order. 

/.  /;.  B.  8  Cal.  674,  /  L.  R.  19  Mad.  422,  1U9  F.  R.  KS87, 
and  1  F.  R.  1903  {F.  B.)  referred  to. 

ll(dd -aXm,  tlvAt  as  in  this  case  the  question  in^•olved  was  one  of 
custom  and  the  appellant  would  have  the  i-ight  of  a  second  appeal 
from  the  decree  of  the  Ap[)ellate  Court  only  if  he  were  to  (obtain 
from  the  Di\isional  Judge  a  certificate  under  sub-section  (3)  uf 
section  40  of  the  Punjab  Courts  Act,  it  could  not  be  said 
definitely  that  an  appeal  Avould  lie  from  the  decree  of  the  Appellate 
Court,  and  consequently  no  appeal  was  competent  from  the  order 
of  remand  under  Order  43,  rule  (1^  («),  Civil  Procedui'c  Code. 

Held  further,  that  no  certificate  could  lia\"e  been  granted  by 
the  Divisional  Judge  in  this  case  as  section  40  (3)  of  the  Punjab 
Courts  Act  applies  only  to  appeals  from  "decrees"  and  not  to 
appeals  from    '  orders." 

No.  85  P.  R.  1914. 

(8)     Section  113. 

Reference  to  Chief  Court — reasonalJe  doubt — intereiti — Act  XXXII 
0/1839. 

Jleld^  that  a  reference  can  only  be  made  when  tlic  Court 
making  the  reference  entertains  a  reasonable  doubt,  and  when 
the  Chief  Court  has  already  decided  the  poinc  of  law  involved 
in  a  published  judgment,  it  cannot  be  said  that  an^-  reasonable 
doubt  exists  as  to  that  jjoint  of  law. 

Held  also,  following  55  P.  i?.  1901  and  104  F.  R.  1901  that  in  the 
absence  of  a  contract  to  pay  interest,  it  can  only  be  allowed  when  tlo- 
mand  has  previously  been  made  in  accordance  with  the  provisions  of 
Act  XXXII  of  1839. 

/.  L.  R.  30  Bom.  226,  referred  to. 

No.  S  P.  R.   1914. 
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CIVJL  PROCEDURE  CODE,  IdOS—contd. 

(9)  Sections  144,  151. 
Hestitutian — right  of  appeaL 

W.  C.  aud  R.  S.  obtained  an  ex  parte  decree  against  8.  P.  and 
others  for  Rs.  5,627  on  20th  June  1904  from  the  Court  of  the 
District  Judge,  Delhi.  This  was  eventually  set  aside  by  the  Chief 
Court  as  against  8.  P.  on  the  16th  May  1906.  The  suit  as  against 
8.  P.  was  finally  dismissed  by  the  first  Court  on  8th  December 
1906,  and  this  decree  was  upheld  by  the  Chief  Court  on  31st 
October  1907.  Meanwhile,  R.  C.  and  R.  8.  took  out  execution 
of  their  ex  parte  decree  of  20th  June  1904  and  the  share  of  8.  P. 
in  a  village  in  the  Gurgaon  District  was  sold  on  28th  May 
1906  and  purchased  by  A.  8.,  a  minor.  The  sale  was  confirmed 
on  9th  July  1906  and  R.  C.  and  R.  S.  withdrew  Rs.  2,714-12-0 
out  of  the  purchase  money  deposited  in  Court.  A.  8.  got  ])OSsession 
of  the  property  purchased  in  June  1907.  In  April  1908  8.  P. 
sued  R.  C.  R.  8.,  and  A.  8.  foi'  possession  of  his  share  in  the 
Ourgaon  property  and  the  Divisional  Court  ga^e  liim  a  decree 
on  2X)th  March  1909,  conditional  on  his  depositing  Rs.  2,714-12-0 
for  jjayment  to  A.  8. — 8.  P.  paid  this  sum  and  got  possession. 
On  4th  October  1909  8.  P.  applied  to  the  Court  at  Delhi  for 
restitution  of  the  Rs.  2,714-12-0  from  II.  C.  and  R,  8.  but  the 
suit  was  dismissed  on  the  ground  that  section  144,  Civil  Procedure 
Code,  under  which  the  application  had  been  made,  did  not  apply. 
On  aijpeal  to  the  Chief  Court — 

Il'/d,  that  section  144,  Civil  Procedure  Code,  had  no  apitlieation 
and  no  appeal  lay.  The  only  restitution,  to  ^^  inch  8.  P.  Avas 
entitled  was  restitution  of  his  share  in  the  Gurgaon  property  and 
he  had  already  obtained  possession  of  this. 

Jleld  also,  that  as  the  order  of  the  District  Judge,  Delhi,  wa.s 
not  on  the  face  of  it  yjerverse  or  illegal  the  Chief  Court  would 
not  on  revision  interfere  with  his  order  undei'  section  151,  Civil 
Procedure  Code. 

No.  10  P.  R.  1914. 

(10)  OkDEK  2,  UULE  2. 

Hipliltiuy  (if  causes  of  action — novation. 

C.  D.  was  mortgagee  under  a  deed  which  pro\ided,  inter  a/id, 
that  the  niortgagors  were  to  remain  in  cultivating  possession, 
and  that  they  were  to  i^ay  to  C.  D.  ^th  of  the  produce  by  way 
of  interest.  The  deed  further  recited  that,  if  the  mortgagees 
failed  to  pay  the  4th  share  of  tlie  produce  to  C.  D.,  he  would 
have  the  right  to  take  possession  of  the  land  mortgaged.  The 
deed  did  not  recite  that,  if  the  produce  by  way  of  interest  was 
not  paid,  C.  I),  might  i-ecover  the  unpaid  interest.  It  appeai-ed 
that  in  1897  C.  D.  sued  the  mortgagors  and  obtaintid  a  decree 
for  the  value  of  pi-oduce  then  due,  in  lieu  of  interest :  he  did 
jiot  claim  possession.  In  the  present  suit  on  further  default  C.  D. 
sued  the  mortgagors  for  possession  and  a  certain  sum  on  account 
of  produce.  In  their  ]jleas  the  defendants  stated,  inter  alia,  that 
they  had  failed  to  i)ay  produce  in  Kharif  1907  and  Kahi  1908, 
but  had  paid  before  these  harvests. 
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Held,  that  the  present  suit  was  barred  under  Oixler  2,  rule  2, 
Civil  Procedure  Code,  1908,  and  that  the  fact  that  the  mortgage- 
deed  did  not  specifically  give  C.  D.  the  right  to  sue  for  the 
produce   on   default   did   not   take   away  his  inherent  right  so  to  do. 

I/ekl  further,  that  the  admission  by  the  mortgagors  of  jKiyment 
uf  produce  between  the  date  of  the  previous  decree  and  the  year 
1907  did  not  operate  to  do  away  with  the  bar  created  by  tlu' 
previous  suit  under  Order  2,  rule  2,  Civil  Procedure  Code,  or  to 
create  a  new  cause  of  action  to  sue  for  possession  in  terms  of 
the  mortgage,  inasmuch  as  it  was  not  open  to  the  parties  ijtier  se 
to  override  the  rule  as  to  splitting  of  causes  of  action. 

19  P.  7?.  1910,  followed. 

28  P.  R.  1907,  /.  L.  R.  23  Bom.  348  and  8  LuUan  Cf(f>p.9  445, 
referred  to. 

No.  4  P.  R.   1914. 

(ll)     Order  fi,  rules  1,  2  and  17. 

Amendment  of  plaint — accidental  oviission  of  part  of  the  projtorty 
in  a  x>re-emplion  sn.it — date  of  institution  of  suit,  n'here  amendments 
are  allowed. 

On  7th  April  1908  a  property  was  sold  consisting  of  41  hanals 
18  marlas  of  land,  the  second  floor  of  a  house,  share  in  a  well 
and  share  of  shamilat.  On  30th  March  1909  a  suit  for  pre- 
emption was  brought,  but  in  the  plaint  the  property  asked  for 
was  described  merely  as  41  kanals  18  marlas  of  land.  On  12th 
May  1909  yjlaintiff  applied  for  leave  to  amend  saying,  he  had  no^ 
intended  to  renounce  any  part  of  the  claim  but  had  by  a  kit  ah  I 
(jhalti  omitted  the  house.  The  Court  sanctioned  the  amendment 
and  it  was  made.  Still  the  share  of  the  well  and  of  shamilat 
was  left  out.  On  4th  February  1910  this  defect  was  jjointed  out 
by  vendee's  pleader  and  the  plaint  was  on  same  day  returned  for 
amendments  and  put  in  finally  fully  amended  on  16th  February  1910. 

Held,  that  Order  6,  rule  17,  allows  amendment  of  any  part  of 
a.  plaint,  provided  the  amendment  does  not  alter  the  character  of 
tlie  suit  or  introduce  a  different  cause  of  action. 

Held  also,  that  this  was  a  case  of  inadvertence  and  misdescription 
of  property  claimed  and  not  of  an  intentional  omission,  and  tlie 
amendments  were  accordingly  admissible. 

/.  L.  R.  33  Bom.  644,  /.  L.  R.  17  AH.  288,  I.  L.  R.  '?>-^  All. 
616,  /.  L.  R.  36  Mad.  378,  7  P.  R.  1896,  and  10  P.  R.  1909, 
referred  to. 

Held,  further  that  where  a  plaint  has  been  rightly  amended  the 
date  of  institution  of  the  claim  is  the  date  of  presentation  of  tlie 
original,  and  not  the  amended,  plaint. 

/.    L.   R.   9  Rom.    373  and/.  Z.  i?.  19  Bom.  320,  referred  to. 

No.  62  P.  R.   1914, 
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(12)  Order  7,  rule  6. 

Plaint  must  .sho^^•  t^rounds  upon  which  exemption  from  law  of  limita- 
tion is  claimed. 

See  InrUroi  Limitation  Act,  1908.  (l) 

No.  83  P.  R.  1914. 

(13)  Order  7,  rule  11  (b). 

Rejection  of  plaint  when  plaintiff  fails  to  make  tip  deficiency  in 
Court  fee.s. 

See  Lifhrn)   Court  Fees  Art,  1870  (-3). 

No.  35  P.  R.  1914. 
(U)     Order  20,  rule  1.3. 
Suit  asking  Court  to  administer  the  estate  of  a  deceased  person,    and 
paying  plaintiff  her  share  is  a  suit  for  accounts. 

See  Indian  Court  Fees  Act,  1S70  (l). 

No.  100  P.  R.  1914. 
(15)     Order  21,  rule  3,  and  Order  41,  rule  4. 

Decree  against  defendants  on  (/?'0U7id  common  to  all — ni)x>ecd  hy  all 
defendants — death  of  one  of  them. — failure  to  bring  his  representative 
on  record,  within  limitation — abatement. 

A  number  of  defendants  against  whom  a  decree  had  been  granted 
by  the  lower  Appellate  Court  instituted  an  appeal  to  the  Chief  Court. 
One  of  them  .sub.scquently  died  and  no  application  was  made  to 
bring  his  representatives  on  the  record  until  after  the  period  of  limit- 
ation had  ex])ired.  The  decree  proceeded  on  a  ground  common  to  all 
defendants. 

Ifpld  that,  asunder  Order  41,  rule  4  of  the  Code  of  Civil  Procedure, 
?t  Avas  .open  to  any  one  of  the  defendants  to  appeal  to  the  Chief  Court, 
against  the  decree  of  the  lower  Ai)pellate  Court,  and  the  Court  would 
have  been  -mpowered  to  reverse  or  modify  the  decree  in  faAour  of 
all  the  defendants,  abatement  of  the  api)eal  in  respect  of  one  of  the 
api>ellaiits  did  not  involve  the  disuiis.'^a!  of  the  app(!al  of  the  remaining 
appellants. 

J.  L.  R.  -l-l  Jlnm.  7  is,  /.  A.  /,'.  27  n<r>u.  2.S4,  and  /.  /..  Ji.  2.^)  All. 
27,  icferred  to. 

No.  88  P.  R    1914 

(H))       OiiDEK  21,    RULE  G3. 

Whether  j i(dgmenf-debf or  is  a  >»'r/i/  to  fJto  rxerufion  proceedings,  and 
ran  maintain  a  (Icrlaraffinj  suit. 

P.  M.  and  S.  11.  obtained  a  d.-cree  again,st  C.  U.  and  L.  D.  On  9th 
]March  1910,  L.  1).,  being  then  <lead,  P.  M.  ajiplied  for  execution,  and 
certain  shoi)S  and  a  hou.se  belonging  to  Ij.  1).  were  attached.  On  2nd 
June  191  < I  the  minor  .sons  of  L.  \).  applied  to  the  executing  Court 
mging,  inli-r  alia,  that  the  mortgage  of  the  attached  property  in 
favour  of  D.  D.  was  null  and  void.  On  8th  June  1910  D.  D.  lodged 
an  objection  urging  that  the  attached  property  had  been  mortgaged 
to  him  and  should  be  sold  subject  to  the  mortgage  charge.  On  this 
n(jtice  i.ssued  both  to  the  judgment-debtois  and  to  the  decree-holders. 
Tile  latter  admitt(^d  the  mortgage  was  null  and  void.  On  10th  October 
I -HO     the     rxiriiting  Court   allowed    the   objection   of   D.     D.    an(l. 
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remarked  that  the  judgment-debtors  could  bring  a  regular  suit  if  so 
advised.  On  23rd  December  1900  the  present  suit  for  a  declaration 
thcxt  the  pr.v'erty  was  liable  to  attachment  free  of  the  mortgage  charge 
was  brought  on  behalf  of  the  minor  sons  of  L.  D.  and  it  was  pleaded 
for  the  plaintiffs  that  the  mortgage  which  was  effected  by    their    uncle 

C.  R.  was  not  binding  on  them. 

If 'hi,  that  it  is  a  question  of  fact  in  each  case  whether  a  judgment- 
debtor  is  a  i)arty  to  objection-proceedings  and  that  as  the  order  of 
loth  October  1910  by  the  executing    Court  allowing    the    objection    of 

D.  I),  in  spite  of  the  ])rotests  f)f  the  judgment-flebtors  was  an  order 
passefl  against  them,  they  must  be  regardefl  ;is  parties  to  the  execution 
l)roceedings  and  they  harl  therefore  a  perfect  right  under  Order  21,  rule 
63  of  the  Code  of  Civil  Procedure,  to  bring  the  present  suit. 

/.  L.  R.  15  Co/.  674,  and  /.  L.  R.  II  Bom.  114,  distinguished. 

Held  further,  that  even  if  they  were  not  parties  to  the  objection- 
proceedings,  there  was  no  reason  why  their  right  to  bring  a  declai'atory 
suit  should  be  denied. 

No.  84  P.  R.  1914. 

(17)  Order  41,  rule  4. 

Appeal  bj'^  some  only  of  the  plaintiffs  against  whom  a  decree  has  been 
l)assed  on  a  ground  common  to  all. 

Hee  Indian  Contract  Act,  1872  (3). 

No.  63  P.  R.  1914. 

(18)  Order  41,  rule  20. 

Court's  power  to  add  jyartips — discretionary — not  aff'ctnd  hy  Hmitn- 
tioii — hut  not  excrcUed  in  case  of  extreme  neglect. 

Held,  that  the  law  of  limitation  has  no  application  to  action  taken  by 
th.e  Court  under  Order  41,  rule  20  of  the  Code  f)f  Civil  Procedure. 

/.  L.  R.  13  All.  7S,  /.  A.  R.  IXAll.  1.54  (/■'.  J',.),  I.  L.  R.  1.5  Mad. 
■.\W1  (/•'.  /?.),  /.  /..  R.  33  Cat.  329,  (1893)  AIL  IF.  N.  3.5,  /.  L.  R.  Id 
Cnl.  445,  S  /'.   II'.  R.  1911  and  12  Cal.   W.  X.  625,  referred  to. 

Ileld.^  however,  that  the  power  to  take  action  under  Order  41, 
ride  20,  is  discretionary  and  should  not  be  exercised  in  a  case  of 
extreme  neglect. 

No.  79  P.  R.  1914. 

(19)  Schedule  IT,  Clauses  17 — 19. 

Reference  to  arbitration  madehy  Court — appeal  from  decree — revision. 

The  parties  having  referred  their  dispute  to  certain  arbitrators, 
itlaintiff-respondent  made  an  application  to  have  the  award  filed. 
It  was  subsequently  found  that  the  award  was  defective  and  on  this 
the  parties  having  agreed  to  abandon  the  reference  to  the  original 
arbitrators  made  a  joint  application  to  the  Court  appointing  cer- 
tain other  arbitrators  and  praying  that  the  Court  would  direct 
these  new  arbitrators  to  file  an  award  and  the  Court  made  the 
necessary  r)rder  and  eventually  passed  a  decree  in  accordance  with 
the  award. 

Held,  that  although  the  subsequent  joint  application  to  the  Court 
was  not  numbered  and  registered  as  a  newly  instituted  .suit  (as  it 
should  have  been^)  the  award  was  mad^  on   a    reference  by   the  Court 
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(rw7"  Civil  PioL-edure  Code,  Schedule  II,  Clmises  17-19)  and  conse- 
quently no  appeal  \vas  competent  af,'ainst  a  decree  made  in  acct)i(lance 
with  it. 

9  7^  R.  191:],  followed. 

//'-/(/  also,  that  the  existence  of    certain    iinmatei-ial    irregularities  in 
the  proceedings  was  not  sufficient  gi'ound  for  interference -on  Ie\ision. 
...  ...  ...  ...  ...  ...  No.  28   P.  R.  1914. 

COLLATERALS. 

More  distantly  related  than  fifth,  or  at  all  cvent.s,  seventh  degree 
must  prove  i>referential  claim  to  daughter  in  succession  to  ancestral 
property. 

See  Custom  (Succession)  (8) 


COLLUSIVE  SUIT. 

In  pre-emption  cases. 
See  Prp-cinpfion  (6) 


No.  41  P.  R.  1914. 


No,  103  P.  R.  1914. 


COMPANIES. 

(1)  Compulsory  winding  up  of  a  Banking  Company — when  .instified— 
ai)pointment  of  provisional  liquidator. 

See  Indian  Companies  Act,  1882.  (l) 

No.  31  P.  R.    1914. 

(2)  Winding  up — contribntories — contract  for  taking  shares;  induced 
hy  fraud — avoidance  of  contract  in   /rinding  np  proceeding-^. 

J/fId,  that  a  shareholder  who  lias  made  no  attempt  to  avnifl  his 
contract  for  taking  shares  before  the  date  when  application  was  ma(\o. 
to  the  Com-t  foi-  the  compulsory  winding  up  of  the  Company  cannot 
ho  i-elicved  fi-om  his  liability  as  a  contributory  in  the  winding  up 
l)roceediiigs  on  the  ground  that  he  was  induced  to  entei'  into  the  con- 
tract by  fraud, 

7  E  and  JJ.  350  and  1  Ch.  365,  referred  to,  also  Buckley's  Com- 
itanies  Act  (1902),  P.  130,  and  the  Laws  of  England,  Vol.  V.,p.  131 

No.  69  P.  R   1914. 

(3)  Beaolution  of  company  for  volnntary  winding  tip  brought  to 
notice  of  Court  tvhite  appHcation  for  compulsory  winding  up  was  2^^nd- 
ing — locus  standi  of  lifpiiiators  appointed  hy  company  to  ajjpeal 
again  xf  order  for  compulsory  unnding  up. 

After  a  petition  had  been  presented  by  certain  creditors  for  tlie 
winding  up  loy  the  Court  of  the  People's  Bank  and  the  14th  November 
1913  had  been  fixed  for  the  hearing  of  the  .said  jietition  a  meeting  of 
the  shareholders  was  held  on  9th  November  1913  and  a  resolution 
passed  to  the  effect  that  the  company  should  go  into  voluntary 
liquidation  and  that  thf  present  appellants  should  act  as  liquidators. 
This  resolution  was  brought  to  the  notice  of  the  District  Judge 
on  the  14th  November  by  an  api>lication  addressed  to  him  by  the 
appellants  which  was  placed  on  the  ler-oid  and  the  District  Judge 
with  this  before  him  and  after  full  consideration  of  the  facts  decided  to 
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direct  a  comindsory  winding  up  by  liquidators  appointed  by   him.     The 
liquidators  appointed  by  the  Company  appealed  against  this  order. 

Held^  that  they  had  no  locus  standi  to   appeal  against    the   District 
Judge's  order  for  compulsory  winding  up. 

No.  73  P.  R.  1914. 

COMPENSATION. 

For  death  caused  in  Railway  accident — distribution  of  compensation 
among  the  relatives  of  deceased. 
See^lc^  X/// 0/1855. 

No.  52  P.  R.  1914. 
COMPOUNDING  CRIMINAL  OFFENCE. 

Pronote  given  for  purpose  of — is  ^oid. 
See  Indian  Contract  Act  (2). 

No.  39  P.  R.  1914. 

COMPROMISE. 

Appeal  from  decree  i)assed  in  accord  with  a  compromise  in  excess    of 
authority  and  against  minor's  interest. 

See  Civil  Procedure    Code,   1908   (o). 

No.  96  P.  R.  1914. 

CONDITIONAL  SALE. 

Flaws  in  procedure  for  foreclosure  under  Regulation  XA'^II  of  1806. 
See  M<jrt(ja(jc  (2). 

No.  57  P.  R.  1914. 

CONTRIBUTORY. 

Cannot  be  relieved  of  his  contract  to  take  shares  on  ground  of  fraudu- 
lent inducement  after  winding  up  proceedings  have  begun. 
See  Compauieb  (2). 

No.  69  P.  R.  1914. 


CUSTOM. 


May  be  ])ro\ed  b\'  o\-erwhelmiug  oral  testimony  of  those  go\-erned  by 
it — even  where  no  instance  is  forthcoming. 
See  Custom  {'Alienation)  (6). 

No.  24  P.  R.  1914. 


(M^ST()?^[  (ADOPTION). 


(1)  A  wans    of  Sathoical,    Sialkot    disttict — adoption  of  a    daughters 
■son- — Riwaj  -i-am . 

Jleld,  that  the  adoption  oi  a  daughter's     .son  is  \alid  by    the    custom 
governing  (Turrae  Awans  of  the  Sialkot  district. 

...  No.  9  P.  R.  1914. 
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(2)  Collateral  succession  by  adoi)ted  son  in aduptiNc  father's  family — 
Jats — Jagraon  Tahsil,  Ludhiaua  district. 
See  Custom  {>'^urcefS{>io)i)  (7). 

No.  40  P.  R.   1914. 

io^  >'^ii>(er'ii  tmu—IJaJica  Jatf<,  Xikodar  lalisil,  Julln udur  (llstrirt. 

Held,  that  it  had  not  been  i)roved  that  by  custoiu  among  Bajwa 
Jats,  Nikodar  ftihsU,  Jullundin-  district,  the  adoption  of  a  sister's 
son  wa!^  \alid  and  tliat  the  onuts  of  proving  its  validity  was  upon  the 
latter. 

50  P.  A\  I8y--.  (/•'.  /J.)  and  Civil  Aj.peal  No.  tl8  of  iN.^i  (unpublisli 
ed),  referred  to. 

No.  90  P.  R.    1914. 

CUSTOM  (ALIENATION). 

(1)  Af/rkuHural  Jh'alwuoix  of  Tahsil  Giijar  Khan,  Jia/m/pindi 
district,  are  governed  by  a i.dom. 

Held,  that  agricultural  Urahiuans  of  TahsU  (Jn.jar  Klian,  Kawalpindi 
district,  are  governed  by  the  ordinary  agricultural  custoiu  liuiitiug  the 
alienation  of  aucestial  i)roperty. 

56  P.  R.  1909,  followed. 

125  /'.  R.  1908  and    1  P.  R.  1910,  distinguished. 

No.  2  P.  R.    1914. 

(2)  Awans  of  Attock  tahsil — cdienatiuH  liy  aotdeas  jivoprklor  not 
permissible  in  ]jresence  of  collaterals. 

Held,  that  among  Awans  of  Attock  taJisil  a  .sonless  proi)rit*t'i>r 
is  not  competent  under  the  customary  law  to  alienate  the  whole 
of  his  in-operty  by  will  in  the  pre.sence  of  his  first  cousins  witliout  their 
consent. 

15  P.  R.  1907,  79  P.  R.  189G,  49  P.  R.  189.^,  9  /'.  A'.  1899;  8  J'.  R, 

1906  and  46  P.  R.  1900,  referred  to. 

No.  6  P.  R.    1914. 

(.3)  Ancestral  land — f/ifi  to  one  heir  to  exclusion  of  others — Arains — 
llosh  iarpn.  r  district. 

Il'ld,  that  by  cu.^toui  among  Arain.s  of  the  H<»sliiarpui'  disti-ict,  a 
childless  proprietor  has  no  power  to  make  a  gift  (jf  his  ance^5tral  i)ro- 
])erty  to  one  reversionary  heir  to  the  exclusion  of  the  others. 

No.  11  P.  R.  1914 

(4)  Hindu  law — alioiation  of  ancestral  land — Khalris  o/Mauza 
Khairabad,  Jullundur  district. 

Held,  that  it  had  not  been  proved  that  Khatri  traders  of  Manza 
Khairabad,  JuUuudur  district,  were    governed  by  agricultural    cu*om 
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ill  the  matter  of  alieiiatiou  of  aucestral  laud,  and,  that  the  mere  fact 
that  they  had  owned  the  land  in  dispute  for  six  or  seven  generations 
did  not  create  a  presumption  in  favour  of  their  being  governed  by 
custom. 

1  P.  K.  liJiO,  59  P.  R.  1908,  88  P.  R.  1910  and  43  P.  R,  1911, 
referred  to. 

No.  16  P.  R.  1914. 

(5)  Brahmins  of  Mauza  Dher'iala  Saigan^  Tahsil  Gvjar  Khan^ 
Raivalphidi  district — ancestral  property — Hindu  Laio. 

Held,  that  the  Brahmins  of  Mauza  Dheriala,  TahsU  Gu.jar  Khan, 
Rawalpindi  district  are,  in  matters  of  alienation,  governed  by  custom 
and  that  one  of  the  most  important  tests  in  determining  whether  a 
certain  caste  is  or  is  not  go\erned  by  agricultural  custom  is,  whether 
they  form  a  compact  village  community  or  at  least  a  compact  section  of 
the  village  eomm unity.  In  such  cases  there  is  a  strong  presumption  in 
favodr  of  the  aifplicability  of  custom. 

63  P.  R.  1910,  followed. 

91  P,  R.  1907,  125  P.  R.  1908  (p.  5(39),  5G  P.  R.  1909,  87  P.  R. 
1909,  U  P.  R.  1911,  1  P.  R.  1910  and  (1912)  13  IiidUut  Cases  709, 
referred  to. 

No.  23  P.  R.  1914. 

(6)  Bralvwuis  oj  Mauza  Dangoh  Khurd,  Una  tahsil,  Hoshiarpnr 
district — Hindu  Law. 

Held,  that  in  matters  of  alienation  a  childless  Brahman  proprietor  of 
Mauza  Dangoh  Khurd  in  the  Una  tahsil  of  the  Hijshiarjjur  district,  is 
governed  by  agricultural  custom,  and  not  by  Hindu  Law. 

Held  also,  that  a  rule  of  custom  may  Ix;  established  and  held 
to  be  of  binding  force,  even  where  no  instance  is  forthcoming, 
if  there  is  an  overwhelming  preponderance  of  oral  testimony  of 
those  governed  by  it  and  likely  to  know  of  its  existence  in  its 
favour. 

55  P.  R.  1903  {F.  B.)  (p.  234)  and  110  P.  R.  1906  (/-'.  B.)  (p.  393), 
cited  and  followed. 


34:  P.  R.  in\,  referred  to. 


No.  24  P.  R.  1914, 


(7)  Ancestral  land — gift  to  daughter's  son — Gil  Jats — Tahsil 
Dasuyo,  Hoshiarpur  district — suAt  for  jjossession  by  collaterals 
after     death     of    donors     zcidotc — Limitation — Indian       Limitation 
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Art,  IXo/ldOf<,    article  U\— Punjab  Limitation  Art,  /<(/"  1900— Res 
.judicata. 

The  suit  was  by  reversioners  for  possession  of  ancestral  laud  owned  by 
one  B.  S.  against  tlie  latter 's  daughter's  son,  w  ho  was  in  {wssession  as 
donee  of  B.  8.  under  a  gift,  dated  18th  February  18S7.  B.  8.  died  on 
Sth  INIarch  1894,  his  widow  died  on  7th  November  1908  and  this  suit 
was  instituted  on  19th  December  1908.  In  1894  the  present 
plaintiffs  had  brought  against  the  present  defendant  and  the  widow 
of  B.  8.  a  suit  for  a  declaration  that  a  gift  of  uuuther  portion  of 
B.  8,s  propci-ty  to  the  said  defendant  would  not  affect  the  rever- 
sioners' rights,  which  was  finally  decreed  by  the  Chief  Court.  In 
that  suit  the  defendant  did  not  press  his  present  plea  that  he  was  a 
khanadamad. 

Ilehl,  that  the  suit  was  governed  by  article  111  of  the  Limitation 
Act,  and  not  by  the  Punjab  Limitation  Act  of  1900,  and  was  con- 
sequently within  time. 

\)0  P.  Ji.  1904  (/'./;.),  145  P,  B.  1907,  ;]:3  P.  P.  idU  {P  B.), 
followed. 

(Jii  P.  P.  1910,  referred  tu. 

//'/'/ also,  that  the  plea  vi  Ahana  damadi,  )iot  having  been  ju'essed 
in  the  previous  suit  between  the  parties,  nuist  be  treated  as  having 
been  a(l.judicated  on  against  the  defendant-a]>pellaut. 

Hdd  further,  that  defendant-appellant  had  failed  to  pro\  e  that  by 
the  custom  gcnerning  Oil  Jats  of  tahsil  Dasuya,  Hoshiarpur  district, 
a  gift  of  ancestral  property,  in  favour  of  a  daughter's  son,  Avas  valid 
in  presence  of  near  collaterals. 

116  P.  R.  1894,  15  P.  K.  188G,  lo7  P.  U.  1887  (/•'.  Jk),  92  P.  R. 
1904,  85  P.  R,  1889,  85  P.  R.  1900,  Gl  P.  R.  1909  and  Roe  and 
Rattigan's  Tribal  Law,  pp.  112  and  113,  referred  to  and  dis- 
tinguished. 

No.  29  PR.    1914 

(8)  Locne  standi  uf  collaterala  in  8th  degree  to  challenge  ait  aliena 
tion  in  favour  of  another  collateral  in  same  degree — Palli  Jots 
tihnkargarh  Tahsil,  Gurda^'ijiur  district-  omis  probaitdi, 

//eld,  that  the  general  custom  of  the  Pun,iab  does  not  recognise  the 
right  of  collatei-als,  Innvever  remotely  related,  to  challenge  alienations, 
and  that  (in  the  case  of  very  distant  collaterals)  the  onus  of  proving  a 
right  of  control  rests  on  them. 

//'■/d^  that  in  this  case,  where  the  plaintiffs  challenging  an  alienation 
were  collaterals  in  the  8th  degree,  the  otms  of  proving  a  special  custom 
entitling  them  to  do  so  was  on  them,  and  that  they  had  failed  to  prove 
8uch  custom. 

75  P.  R.  1808,  35  P.  R.  190G,  24  P.  R.  1912,  and  9G  P.  R  1913 
leferred  to. 
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Held  also,  that  the  fact  that  the  alienation  is  in  favour  of  a  collateral, 
related  in  the  same  degree  as  the  plaintiffs,  wovdd  not  have  prejudiced 
the  plaintiffs'  right. 

35  P.  R.  190G,  distinguished. 

No.  37  P.R,    1914, 

(9)  Awans — Talhcgang  Tahsil — nalr  hy  proprietor  irith  s^OiulirriHi — 
Riwaj-i-ain,  .Thdri^tn  district. 

Held,  that  customary  law  recognises  a  distinction  between  the  powers 
of  alienation  of  a  sonless  proprietor  and  those  of  a  proprietor  who  has 
sons,  and  that  it  had  not  been  proved  that  among  Awans  of  the  Tallagang 
tahsil  a  proprietor  who  has  sons  has  unlimited  power  to  deal  with 
ancestral  i)roperty  as  he  pleases. 

88  P.  P.  1911,  lit  F.  R.  U)i:^.  S  P.  R.  190fi,  5  P.  R.  1914,  81 
P.  R.  1894  and  C.  A.  44(5  o/'191  1  (unpublished),  referred  to. 

No.  72  P.  R.   1914 

(10)  Sahgal  Khatris — Jullmidiir  City — converts  to  Muhamnnnhin- 
ism — oral  gift  of  property  ti>  u-ifi — M  uhammadan  hnr, 

Mus.sammat  B.,  the  widow  of  one  A.  S.,  a  Sahgal  Khatri  of  JulluntUir 
City,  gifted  a  house  to  the  AnjunKtu  /fnutaynt  i-Idam.  The  j)laintifts. 
collaterals  of  A.S.,  sued  for  a  declaration  that  the  gift  should  not 
aftect  their  reversionary  rights.  The  house  was  part  of  the 
property  of  A.  8.  and  was  includcri  in  an  oral  gift  by  the  latter  to 
his  wife. 

Held,  that  Sahgal  Khatiis,  who  have  been  living  for  a  long  time  in 
the  city  of  Ludhiana  and  have  changed  their  religion  anrl  are  dependent 
mainly  on  service  and  not  on  agriculture  for  their  livelihood,  even 
if  not  following  Muhammadan  Ij&w  strictly  in  mattex's  of  inheritance, 
cannot  be  presumed  to  follow  agricultural  custom  whereby  a  proprietor 
cannot  alienate  ancestral  lanfl  except  for  necessity,  and  that  the 
plaintiffs  had  failed  to  prove  that  A.S.  could  not  deal  with  his  propeity 
at  his  will. 

No.  74  P.  R.  1914. 

(11)  Powers    of  agricultural  proprietors,  Rohtak  district. 

Held,  that  it  had  not  been  proved  that  by  custom  agricultural 
propi'ietors  in  the  Rohtak  district  can  dispose  at  pleasure  of  their 
ancestral  land. 

No.  76  P.  R.  1914. 

(12)  Validity  of  transfer  of  reversionary  rights  by  reversioners 
to  one  of  their  number — eifect  upon  reversionary  rights  of  bringing 
a  suit  for  pre-emption — money  co^njjensatiou  payable  to  pre-emptor 
in  possessicn. 

On  18th  April  1904  the  widow  of  one  Kasu  sold  her  husband's 
land  to  her  brother's  son  for  Es.  1,445-8-0.  On  7th  March  1905 
Dula,  a  collateral  of  Ka.su,  sued  for  a  declaration  that  the  sale  .should 
not  affect  his  reversionary  rights  and  obtained  a  decree  accordingly. 
On    15th    Febiiiary    1905    one    Ram    Singh  sued  for  pre-emption   and 
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Gauum,  another  collateral  of  Kasu,  brought  a  similar  suit.  Each 
jn-e-eniptor  obtained  a  decree  for  2  of  the  land  sold,  the  price 
of  the  land  being  fixed  at  Rs.  940.  Gamun  did  not  pay  the 
money  into  Court  and  so  his  suit  stood  dismissed.  Ram  Singh 
paid  the  entire  amount  and  obtained  possession  of  the  whole  land. 

On  17th  August  1905  all  the  reversionary  lieirs  of  Kasu 
including  (lamun,  executed  a  deed  of  i'elea.se  of  their  reversionaiy 
rights  in  favour  of  Dula.  The  widow  of  Kasu  died  in  *  August 
1909  and  in  October  1909  Dula  sued  the  vendee  from  the  widow 
and  the  sons  of  Ram  Singh  for  possession  of  the  land,  impleading 
the  other  re^•ersionary  heirs  as  pro  forma  defendants.  The  first 
Court  decreed  the  suit  conditional  on  payment  by  plaintiff  of 
lis.  522  which  amount  was  found  to  be  for  legal  necessity.  On 
ajjpeal  the  Divisional  Judge  varied  the  decree  to  one  for  possession 
of  fth  of  the  land  in  dispute  on  payment  of  fth  of  the  svun 
of  Rs.  522,  holding  that  (iamun  by  bringing  a  suit  for  pre- 
emption had  admitted  the  validity  of  the  sale  and  had  therefoi-e 
no  rights  left  when  he  joined  the  other  reversioners  in  the  deed 
of  release  in  favour  of  Dula  and  that  therefore  Dula  could  not 
claim   to   succeed  to  Gamun's  ^th  share.     On  appeal  to  Chief   Court — 

Held,  agreeing  with  the  Divisional  Coiut,  that  by  bringing  a 
suit  for  i)re-emption  Gamun  must  be  taken  to  have  adiuitted  that 
the  .sale  was  valid,  and  that  consequently  he  had  no  rights  of 
inheritance  left  in  the  subject-matter  of  the  .sale,  wliich  he  could 
transfer  to  Dula  by  the  deed  of  relea,se,  nor  had  Gamun's  .sons 
any  rights  in  the  propertj^  in  dispute  at  the  time  of  institution 
of  the  suit  which  they  could  relinquish  in  favour  of  Dula. 

Held  also,  that  although  Ram  Singh,  father  of  defendantsj2  and  .3 
had  to  pay  Rs.  940  before  obtaining  i)ossession  as  a  pre-emptor, 
tiie  plaintiff'  in  the  present  suit  cf)ulfl  not  be  called  upon^to  ])ay 
to  them  more  than  Rs.  522  found  to  have  been  advanced  by  the 
original  vendee  to  the  widow  for  a  necessary  purpose. 

Held  further,  that  the  transfer  by  the  other  reversioners  of 
their  reversionary  rights  to  one  of  their  number,  viz.  Dula,  by 
the  deed  of  I'elease  of  1905  was  valid  and  that  consequently  the 
flecree  of  the  Divisional  Court  foi-  jjossession  of  fth  of  the  land 
in  suit  was  correct. 

GO  /'.  K.  1897  {F.  Ti.),  G7  P.  H.  1909,  /.  L.  II  7  All.  353, 
and  51  P.  L.  R.  1903,  distinguished. 

No.  78  P.  R.  1914. 

(13)  Gift  of  land  in  equal  shares  to  several  persons — ivhether  joint 
tenancy  vnth  successio7i  to  survivor — reversion  on  death  of  donee 
to  agnatic  heirs  of  donor — distant  collaterals  ivhose  suit  for  declaration 
in  regard  to  gift  ivas  rejected — suit  for  possession  after  death  of 
donee  xvithout  lineal  descendants — adverse  jjossession. 

In  or  about  the  year  1865  one  D.  made  a  gift  of  the  whole 
of  his  landed  property  in  equal  third  .shares  to  (l)  his  daughter 
J.,    (2)   L.    D.,    the    son    of   J.,    and    (3)    K.,    the   son  of    his  other 
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daughter  K.  B.  (who  had  died  prior  to  the  date  of  gift).  These 
gifts  were  unsuccessfully  challenged  by  D.'s  collaterals,  their  suit 
being  dismissed  on  the  ground  that  they  were  too  remotely  related 
to  the  donor  to  contest  his  action.  D.  died  in  1870  and  L.  D. 
in  1877.  The  latter  left  no  issue  and  the  third  share  gifted  to 
him  passed  on  his  death  to  his  mother  J.  Upon  the  death  of 
J.  the  collaterals  brought  the  present  suit  in  which  they  claim 
to  recover  the  lands  gifted  to  J.  and  her  son  L.  D.  from  the 
widow  of  a  son  of  the  husband  of  J.  by  another  wife,  on  the 
ground  that  on  the  death  of  J.  and  L.  D.  without  lineal  descendants 
the  property  reverted  by  customary  law  to  the  agnatic  heirs  of 
the  donors. 

I/efd,  that  the  gift  by  D.  did  not  establish  a  joint  tenancy 
with  remainder  to  tlie  survivor  and  i)laintiffs'  suit  was  therefore 
not  barred  by  reason  of  oiip  of  the  donees,  viz.,  K.,  Ix'ing  alive. 

I/pfd  also,  that  a  joint  tenancy  is  an  estate  of  a  highly 
technical  nature  of  English  conveyancing  and  that  its  principles 
ajipeai-  to  be  unknown  to  the  personal  law  of  the  parties. 

/.  L.  R.  23  CaJ.  670  (679)  (P.  C),  referred  to. 

IJpkl  further,  that  the  decision  in  the  previous  suit  for  a 
declaration  did  not  debar  the  plaiittiif  from  claiming  possession  of 
the  land  gifted  to  J.  and  her  son  L.  D.  on  death  without  lineal 
descendants,  and  that  the  possession  of  J.  of  L.  D.'s  land  was  not 
adverse  to  plaintiffs. 

No.  89  P.  R   1914. 

CUSTOM  (ALLUVION  AND  DILUVION). 

VUhige  G'irote,  Tahsil  Jvhufthah,  Dhtrict  Shahpnr — Wajib-ul-ar?^ 
—  qabza  malik  loses  his  rights  by  submersion. 

Jlehf,  that  the  ala  maJiks,  defendants,  on  whom  tlie  onus  lay 
liad  proved  that  a  local  custom  exists  in  the  village  of  Girote, 
7'ahsiJ  Khushab,  District  Shahpur,  whereby  a  malik  qabza  whose 
land  is  submerged  in  the  river  loses  all  his  proprietary  rights  in 
that  land  and  on  its  re-appearance  it  becomes  the  property  of 
the  ahi  maJiks. 

98  P.  R.  1894  {F.  B),  33  P.  R.  1903,  15  P.  R.  1904,  Civil 
Appeal  1208  of  1907  (unpublished)  and  19  P.  i?.  1876,  59  P.  R.  1877 
{F.  B.),  96  P.  R.  1879,  1  P.  R.  1880,  152  P.  R.  1883,  97  P.  R.  1902, 
80   P.  R.  1905,  8   P.  R.  (Rev.) 

and  4  P.  R.  (Rev.)  1912,  referred  to. 

No.  18  P.  R.  1914. 

CUSTOM  (ANCESTRAL  PROPERTY). 

Ado2)tion  — property  inherited  by  adopted  son — whether  ancestral 
qua  the  Tatter's  amis. 

Held,  that  by  custom  property  which  comes  to  an  appointed 
heir  as  such     is  not   ancestral    qtia   the   latter's  son,    who   whether 
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horn  before    or    aftei-    the  appointment    of  his  father  has  consequently 
no  status  to  challenKO  an  ahenation  of  such  proi)ei*ty  hy  liis  father. 

25  /'.  7?.  1901,  r;r.  p.  R.  1908,  111  P.R.  1893,  12  P.  R.  1892 
{F.  n.),  50  P.  R.  IS!)?,  (/•:  P.),  at  page  231  and  25  W.  R.  225, 
referred  to. 

9  /'.  R.  1893  and  51  P.  R.  190G,  distinguished. 

No.  99  P.  R.  1914 

CUSTOM  (DOWER). 

Amminf  i>J'—Klt(iffftrs — Attach  dutrirf. 

Found  that  it  was  usual  among  Xhattars  of  the  Attock  district 
to  fix  dower  at  xery  high  amounts,  hut  that  there  was  in  reality 
no  iiitention  on  the  part  of  the  hushand  to  pay  these  amount.^ 
nor  expectation  on  the  yAvt  f)f  the  wife  that  she  would  he  paid 
such. 

Civil  Ai)])cal  9S(I  of  1  S04  (unpublished)  referreKl  to. 

Fomid  also,  that  by  custom  among  the  i)arties  the  amount  of 
dower  was  not  fixed  at  a  ])articular  sum  and  Md  that,  having 
regard  to  the  position  of  the  husband  and  tii  the  fact  that  the 
wife  was  a  yovnig  woman  of  good  family  marrying  a  somewhat 
elderly  man,  who  had  already  two  wives  living,  the  lower  Coiut 
was  justified  in  fixing  the  dower  in  this  case  at  Rs.  10,000,  of 
which  Rs.  5,000  had  been  liquidated  by  i^resents  of  ornaments  at 
the  time  of  maniage. 

Hold  also,  that  such  part  of  the  estate  of  plaintiffs  deceased 
husband  as  is  ancestral  in  the  defendants"  hands  cannot  be  made 
liable  for  payment  of  any  debt. 

4  P.  n.  1913  iF.  P.)  referred  to. 

No.  19  P.  R.   1914. 

CUSTOM  (GRAZING  RIGHTS). 

Of  non-proprietors  in  shamVal  land —  Wajih-id-arz. 

See  Villaqe  Common  lAind. 

No.  95  P.  R.    1914. 

CUSTOM  (SUCCESSION). 

(l)  Heirless  estate — proprietors  0/thepa.tti — Wajib-ul-arz — Riwaj- 
i.am — Jnlhindur  tahail — pxtent  of  wido7v's  estate  in  ahspncf  oj 
collaterah. 

S.,  the  last  male  proprietor  of  the  land  in  suit,  died  childles.s 
leaving  a  widow,  who  succeeded  to  his  land.  On  her  death  her 
brother's  son  (defendant)  obtained  pos.session  and  claimed  to  hold 
it  under  a  will  in  his  favour  by  the  widow.  Plaintiffs,  the 
])roprietors   of   the  patti,    sued    for  pcssession   claiming   to  be  entitled 
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to    the    property    in   the   abseuce   of   collaterals  of    S.,    and  that   the 
will  in  favour  of  defendant  was  invalid. 

Held,  that  the  oims  of  proving  a  right  of  succession  by  custom 
lay  upon  the  plaintiffs  and  they  had  failed  to  discharge  that  onus 
and  that  the  entry  in  the  village  Wajib-ul-arz,  restricting  a 
widow's  power  of  alienation,  was  only  inserted  in  the  interest  of 
collaterals  and  had  no  effect,  where  there  were  none. 

1U2  P.  iiJ.  1906,  18  P.    if!.  1910  and    V37  F.    R.    190^   followed. 
2  P.  R.  {Rev.)  1911,  referred  to. 

Also  that  the  entry  in  para.  T/J  of  the  Rkvoj-i-am  of  the 
JuUundur  taJisil  was  not  applicable  to  the  case  of  a  village  or 
po.tti  where  the  proprietors  are  of  diffeient  tribes,  and  would  not, 
in  the  absence  of  any  instance  in  support  of  it,  be  sufficient  proof 
of  a  custom  entitling  plaintiffs  to  succeed. 

Held  also,  that  a  widow's  estate  is  only  limited  for  the  Ijenefit 
of  reversioners,  and  where  there  are  none,  she  is  to  all  intents 
and  purposes  an  absolute  owner. 

No.  3  P.  R.  1914. 

(2)  Ancestral  land — git't  to  non-in-laa;  n-h<>  died  leaving  a 
grand-daughter  a>i  his  only  descendant-  claim  by  donor's  collaterals 
— Khattars  c^y'Tahsil  Fatteh  Jang,  District  Attock, 

Held,  that  the  rule  regulating  succession  to  property  gifted  to 
a  son-in-law  is  that  there  must  be  failure  of  all  Jemale  as  well  as 
male  heirs  in  the  donee's  line  before  the  collaterals  of  the  donor 
can  come  in  to  claim  the  inheritance. 

12  F.  R.  1892  (/'.  /,'.),  84  F.  R.  1909,  9(i  F.  R.  1909,  102  P.  R. 
1909,  5  F.  R.  1910,  G8  F.  R.  1911,  76  F.  R.  1912  and  Civil  xVppeal 
1061  of  1909  (unpublished),  referred  to. 

32  7^  A'.  1895  (/'.  Ji.),  129  F.  R,  1893,  U  F.  R,  1907,  lOl  F.  R. 
1907,  112  F.  R>  1900  and  39  /'.  R,  1905,  distinguished. 

No.  13  P.  R.  1914. 

(3)  lUnhaminadan  Ian--  J<d  (/(/riojl/nrisis.  dndundnr  district— 
non-ancestral  land— distant  kindred. 

Held  following  •  110  P.  7^.  1906  (F.  B.)  that  in  the  absence  of  proof 
of  any  custom  governing  the  succession,  the  case  must  be  decided 
in  accordance  with  the  personal  law  which  go\erns  the  parties. 

Hebl  also,  that  by  Muhanuuadan  Law  tlie  plaintiff,  as  brother 
of  the   last   holder's   mother,    had   a   preferential    right   of  successiou 
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to  the   defendant,    the   son   of   the  f^rand-daiighter  of  the  last  holder's 
great-great-grandfather. 

134  P.  E.  1907  (F.  B.)  and  90  P.  R  1912,  referred  to. 

No.  17  P.  R.  1914. 

^4)  Usmani  Sheikha,  (Jurf/aoit  District — remote  cuf hit titxtls  do  )iol 
ejxlude  daughters. 

Held,  that  no  custom  had  been  established  among  Usmani  Sheikhs 
of  the  Gurgaon  district,  whereby  collaterals  in  the  Sth  degree  were 
entitled  to  exclude  the  daughter  of  the  last  male  holder. 

No.  21  P.  R    1914 

(5)  To  property  of  adopted  son — over  which  his  adoptive  father  had 
an  absolute  poiver  of  disposal  ^rights  of  collaterals  of  adoptive  father. 

Held,  that  the  principle  of  reversion  to  the  heirs  of  the  donor  or 
appointor  is  limited  to  property  <jver  which  he  had  not  unrestricted 
poNver  of  disposition,  and  that  conse(iuently  the  collaterals  of  the 
api>ointor  could  not  succeed  to  the  land  of  the  appointed  heir  (on  the 
latter's  •  deatii  Avithout  lineal  descendants)  where  such  land  was  not 
ancestral. 

\2  P.  K.  1892  (/'.  B.),  117  P.  R.  19UG,  88  P.  E.  190G,  G3  P.  R. 
1912,    94  P.  R.  1913  and  Kattigan's  Digest,  article  55,   referred  to. 

No.  27  P.  R.  1914. 

(G)  Bairagis  of  Kula — validity  of  marriage — widow  cjxludes  the 
Guru — Riwaj-i-am. 

Held,  that  in  Kulu  a  Bairagi  may  mairy  an  agricidturist  woman  by 
Ganesh  2Juja  and  the  minor  restrictive  rules  of  Hindu  Ltiw,  such  as 
the  naming  of  certain  classes  into  which  a  Jxiiragi  may  or  may  not 
marry  cannot  with  propriety  be  applied  in  that  district  in  the 
absence  of  proof  of  special  custom. 

/.  L.  R.  3  All.  738,  /.  L.  R.  12  Mad.  72,  13,  ISra.l.  /.  A.  497  ('50G), 
24  P.  R.  1880,  and  135  P.  R.  1884,  referred  to. 

//eW  also,  that  in  matters  of    succession   the    widow    of  u  J5airagi  i>f 

Kulu  excludes  the  Guru. 

No.  36  P.  R.  1914. 

(7)  By  apjjoiiited  heir  collaterally  in  adoptive  father's  foully  —Jats 
'i/'Tahsil  Jagraon,  Ludhiana  district — RiwaJ-i-avt. 

Held,  that  where  an  a|)i)ointed  heir  lo.ses  all  rights  of  collateral 
succession  in  liis  own  natural  family,  custom  often  recogni.scs  liis  right 
to  collateral  succession  in  the  family  of  the  j^erson  who  apjiointed  him 
heir. 

103  P.  R.  1909,  referred  to. 

But  held,  that  it  had  not  been  proved  that  by  custom  among  Jats  of 
Tahsil  Jagraon,  Ludhiana  district,  an  ai)pointed  heir  is  disentitled  to 
succeed  collaterally  in  his  natural  family,  and  that  con.sequently  the 
ordinary  nde  api»lies,  viz.,  that  he  is  not  entitled  to  succeed  collaterally 
in  his  adoptive  father's  family. 

No.  40  P.  R    1914. 
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(8)  Ancestral  property — daughter  or  collaterals  in  Wth  degree — 
onus  probandi. 

Held,  that  under  customary  law,  where  collaterals  more  distantly 
related  than  the  fifth,  or,  at  any  rate,  the  seventh  degree,  claim  to 
succeed  to  ancestral  property  in  preference  to  a  daughter,  the  onus 
probandi  is  on  them. 

5  P.  R.  1908  and  86  P.  R.  1908,  approved. 

48  P.  R.  1889  and  75  P.  R.  1898,  referred  to. 

No.  41  P.  R.  1914. 

(9y)  Mother's  right  to  life  estate— similar  to  that  of  a  widow — a 
mere  development  of  her  original  right  of  maintenance. 

See  Punjab  Pre-emption  Act,  1905  (5). 

No.  46  P.  R.  1914. 

(10)  By  adopted  son  in  hin  natural  family — Bains  Ja^>%  Tahsil 
Garhshankar,  District  Hoshiarpur — Riwaj-i-am  -value  of  entry  in. 

Held,  that  it  had  been  proved  in  this  case  that  among  Bains  Jats, 
tahsil  Garhshankar,  District  Hoshiarpur,  a  man  "adopted"  into 
another  family  by  customary  appointment  as  heir  loses  all  right  to 
succeed  to  the  estate  of  an  ancestor  in  his  natural  family,  if  other 
descendants  of  that  ancestor  also  exist. 

68  P.  R.  1898,  and  Civil  Appeal  865  of  1903  (unpublished),  referred 
to 

Held  also,  that  an  entry  in  a  Riwai-i-am  in  which  the  custom  of  one 
part  of  a  district,  is  carefully  differentiated  from  that  of  the  rest  of 
the  district,  as  in  this  case,  deserves  attention  and  has  some  weight. 

Held  further,  that  the  plaintiffs  contesting  the  adopted  son's  right  to 

succeed  in  his  natural  fauiily,  were    not  prejudiced    by    the    decision  of 

the  Chief  Court  in  Civil  Api)eal    No.  1415  of  1896,   in  a  suit  to  which 

they  were  not  parties,  holding  that  the   adopted  son  could  not  succeed 

collaterally  in    his  adoptive  father's  family.  --  ,»   -nirwi^ 

No,  55  P-  R,  1914. 

(11)  Will — ancestral  and  self-acquired  property— daught"rs — .o'- 
laterals  in  Zrd  degree — ■Muhammadan  Khattars,  Attock  District. 

Held,  that  by  custom  among  Khattars  of  the  Attock  District 
daughters  succeed  to  their  father's  self-acquired  property  in  preference 
to  collaterals  in  the  third  degree,  but  that  in  regard  to  ancestral 
property  the  will  in  favour  of  the  flaught^rs  was  not  proved  to  be  valid 
by  custom,  the  initial  presumption  having  been  admitted  to  be  in 
favour  of  the  collatei-als. 

t^uit-re  whether  the  initial  presuir.ption  in  regard  to  succession  to 
ancestral  proiterty,  among  Muhammadan  triljes,  is  in  favour  i)t  iK'ar 
collaterals  or  in  favour  of  flaughters. 

31  P.  R.  1867,  115  P.  R.  1892,  31  P.  R.  1-^93,  50  /'.  R.  188.5. 
47  P.  R.  1S96,  37  /'.  R  189S,  61  P.  R.  1906,  105  P.  R.  1906,  119 
P.  R.  1907,  48  P.  R.  1909,  56  P.  R.  1909  and  19  P.  P.  1912, 
referred  to. 

15  P.  R.  1907  and  13  P.  R.  1914,  distinguished.  n  '  97  P    R    1914 
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(12)  CoUateraJs,  hlh  degree — sister — Onrmani  BiJoches — Mnzafl^nr- 
i/arh  District — Riwaj-i-ani. 

Held,  that  the  plaintiffs,  collaterals  in  the  fith  and  Tith  decree,  had 
failed  to  prove  that  by  custom  among  fliirmani  Biloches,  Mnziiftuigarh 
1  )istrict,  they  had  n  i)refeiential  light  of  succession  to  a  sister. 

7/fW  also,  that  the  entry  in  the  ^i?mj-i-«w  in  favour  of  the  sister 
threw  the  omis  j)rohandi  upon  the  collaterals. 

Held  further,  that  the  plaintiffs  had  also  failed  to  prove  that  the 
'sister  had  lost  her  preferential  right  of  succession  by  marrying  outside 
the  khandan. 

No.  104  P.  R.  1914. 

D 

DAUGHTERS. 

(1)  Usmani  Sheikhs,  Clurgaon  District — not  excluded  in  iiihei'itance 
by  distant  collaterals. 

See  Custom  {Succession)  (4). 

No.  21  P.  R.  1914. 

(2)  Distant  collaterals — more  distant  than  5tli,  or,  at  any  rate,  the 
7th  degree  must  prove  that  they  have  a  preferential  claim  to  daughtei- 
in  succession  to  ancestral  property. 

See  Custom  (Succession)  (8). 

No.  41  P.  R.  1914. 

(3)  Succession  of — to  ancestral  property  in  preference  to  col- 
laterals— initial  presumption  among  Muliammadan  tribes. 

See  Custom  (Successioyi)  (11). 

No.  67  P.  R.  1914 

DAUGHTER'S  SON. 

Gift  to — of  ancestral  property  )iy  sonless  juoprietor  among  Gil  Jats 
of  tahsil  Dasuya,  Hoshiarpur  distiict,  not  valid  by  custom  in  presence 
of  near  collaterals. 

See  Custom  {Alienation)  (7). 

No    29  P.  R    1914. 

DECREE. 

An  order  rejecting  a  plaint  for  non-payment  of  extra  Court-fee  is  a 
decree  and  consequently  apx^ealable. 

See  Punjfd,  Courts  Act,  1884  (2). 

No.  80  P.  R.  1914. 

DISTANT  COLLATERALS. 

8th  degree — do  not  exclude  daughters  in  inheritance  among  Usmani 
Sheikhs — Gurgaon  District. 

See  Custom  {Succession)  (4). 

No.  21  P.  R.  1914. 

DOWER. 

When  claiuied  as  fixed,  whether  customary  dowei-  can  be  decreed. 
See  Mnhammadan  Lmv  (4). 

No.  X05  P.  R.  1914. 


I 
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£ 

ESTOPPEL. 

(1)  Stihsequent  suit  by  person  who  acted  as  guardian  Bii{-\\iQn\  in 
previous  stiit  and  then  omitted  to  set  up  his  personal  claims. 

One  B.  D.,  the  Mahant  of  a  shrine,  made  a  gift  of  the  piopevty  in 
.suit  to  S.  R.,  a  minor — N.  D.  claiming  to  be  a  chela  of  B.  D.  brought 
a  suit  against  the  minor  donee  for  possession  of  the  propertj'  (G.  K,  ~ 
acted  for  tlie  latter  as  guardian  ad-litem)  and  a  decree  was  passed  in 
favour  of  N,  D.,  who  thereon  got  possession  of  the  property.  G.  11. 
now  sues  N.  D.  for  possession  of  the  property  on  the  ground  that  he 
is  heir  to  B.  D.  and  as  such  entitled  to  the  property — 
• 

Held,  that  the  fact  that  plaintiff  omitted  in  the  previous  suit  to 
plead  that  he  is  heir  of  B,  D.,  and  that  N.  D.,  the  then  plaintiff,  had 
no  locns  standi  to  contest  the  gift  in  favour  of  8.  R.  did  not  debar 
him  from  seeking  to  enforce  his  own  alleged  personal  rights  in  the 
present  suit. 

(1899)  Cal.  W,  X.  283,  approved. 

No.  1  P.  R.  1914. 

(2)  A  reversioner  who  has  brought  a  suit  for  preemption  in  respect 
of  a  sale  must  be  taken  to  have  admitte*.!  the  sale  to  be  valid. 

•See  Custom  {Alienation)  (12). 

No.  78  P.  R.  1914. 

EVIDENCE. 

A  custom  may  be  proved  by  o\ eiwhelming  oral  testimony  of  those 
governefl  by  it — even  where  no  instance  is  forthcoming. 

8ee  t'ust'jm  (Alienation)  (G). 

No.  24  P.  R.  1914. 

EXECUTION  PROCEEDINGS. 

Who  are  parties  to. 

See  Civil  Procedure  Code,  1908  (16). 

No.  84  P.  R.  1914. 

F 

FRAUD. 

(1)  Suit  to  set  aside  a  decree  obtained  by  fraud — fraudulent  misre- 
presentation to  Court  that  advertisement  in  a  Calcutta  newspaper 
Would  supply  the  defendant  with  notice. 

See  Indian  Contract  Act,  1872  (1) 

No.  65  P.  R.  1914. 

(2)  Contract  to  take  shares  in  a  company  induced  liy  fraud  cannot 
be  rescinded  after  winding  up  proceedings  have  been  taken. 

See  Comixinies  (2). 

No.  69  P.  R.  1914. 

FURTHER  APPEAL 

From  order  of  remand  of  the  Ai)i»ellate  Court  on'poinl  of  cus-iom — • 
Necessity  of  certificate. 

See  Civil  Procedure  Code,  1908  (7). 

No.  S5  p.  %.  1014. 
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GArxT>KN. 

Valuation  of  suit  for  land  euveied  by — 

8ee  Indian  Court  Fees  Act,  1870  (2). 

GllAZING  RIGHTS. 

Of  nou-propiietois  in  shamifat. 
>See  Village  Common  Land. 


No.  71  P.  R.  1914. 


No,  95 P.  R.  1914. 


GUAUDIAN8  AND  WAKDiS  ACT,  1890. 

(l)  Application  to  Court  fur  marriage  of  minijr  J'anale  ica.rd — 
proper  artion  oj  Court. 

Ifeld,  that  District  Courts  should  not  assuuu'  diicet  respousibility 
under  the  Guardians  and  Wards  Act  for  the  niarriage  of  minors  for 
A\ horn  a  i^er.sonal  guaidian  has  been  appointed  under  the  Act. 

/.  L.  B.  22  Bom,  509,  referred  to. 

No.  98  P.  R.  1914. 

(2)  Sections  8 — IG. 

Courts  not  to  inter/ere  with  family  affairs  <rhi<h  nr<i  satiafartory. 

One  A.  B.,  a  IMuhannnadan,  died,  leaving  a  sister,  two  widows  and  one 
son  by  each,  aged  6  and  3  years,  respectively,  antl  two  minor  daughters. 
He  left  also  some  200  higha^  of  land  recorded  after  his  death  as 
owned  by  the  two  sons.  The  widows  were  on  good  terms  and  being 
of  the  peasant  class,  quite  well  able  to  look  after  the  intei'ests  i>f 
their  owni  children.  The  sister  applied  to  be  ap|)ointed  guardian  of 
both  the  persons  and  property  of  all  four  children  of  A.  B.  and  on 
this  the  brother  of  the  second  husband  of  one  of  the  wives  also  applied 
to  be  appointed  guardian  of  that  woman's  child.  The  District  Judge 
eventually  api>ointed  a  Hindu  Lambardar  to  be  the  guardian  of  the 
children's  property. 

Held,  that  the  District  Judge  should  not  have  entertained  either  of 
the  applications  and  should  not  have  interfered  at  all  with  the  previous 
family  arrangements  which  were  quite   satisfactory. 

No.  93  P.  R.  1914. 

(3)  SkctioKs  29,  30  and  31. 

Creditors  cannot  under  section  30  object  to  a  sale  by  a  guardian 
merely  on  the  ground  that  it  was  not  authorised  by  the  Court. 

See  Indian  Rrgintratiijn  Act,  1877  (l). 
,„  ...  ...  ...  ...  ...  No  75  P.  R    1914. 

H 

tilOHWAYS. 

La  nil  toki  II  II  J)  hjf  (turci'nhiod  /or  roads  on  niakbuza  lenure — whether 
erection  of  ortroi  jiosi  on  '-dyp  i,f  rond  is  a  breach  of  cotidition  of  the 
tenure. 

Held  that,  where  land  has  been  taken  up  by  Government  in  accord^ 
ance   with     the  makhv.r.a    tcnUre     obtaining   in    Delhi  for   a   public 
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road,  it  is  not  a  breach  of  its  conditions  for  Government  to  allow  a 
Municipal  Committee  to  erect  an  octroi  post  thereon,  such  erection 
being  clearlv  for  a  jxiblic  purpose. 

No.  51  P.  R.  1914. 

HINDU  LAW. 

(\)  Brahmans  of  Tahsil  Gujar  Khan,  Rawalpindi  district — govern- 
ed by  custom. 

8ee  Custom  (Alienation)  (l), 

No.  2  P.  R,  1914. 

(2)  Followed  by  Khatris  of  nuiur:a  Khairabad,  JuUundur  district, 
in  matters  of  alienation. 

•See  Custom  {AUauntion)  (4). 

No.   16  P.  R.  1914. 

(3)  Brahmans  of  maitza  Dheriala  Saigan,  ta/ml  Gujar  Khan,  llawal- 
pindi  district,  not  governed  by — in  matters  of  alienation. 

See  Custom  (Alienation)  (5) 

No.  23  P.  R.  1914. 

{\)  Brahmans  of  Mauza  Dangoh  Khurd,  Una  tahsil,  Hoshiarpur 
district,  not  governed  by — in  matters  of  alienation. 

See  Cnstom  (Alienation.)  (6). 

No,  24  P.  R.  1914. 
(5)      J/aintenance    of  stepmother  after  her  son  and  her  stepson    have 
effeeted  a  partition — liability  of  latter. 

Jleld,  that  upon  the  weight  of  authority  there  was  no  dift'erence 
between  the  two  systems  of  Hindu  Law,  the  Dayabhafja  and  the  Mitak- 
shara,  as  to  the  relative  position  of  a  step-mother  and  her  step-son. 

1  Cal.  L.  J.  R.  142  and  /.  L.  R.  8  Cal.  537  (.542.  543),  and  per 
contra  /.  L.  R.  37  Cal.  214,  /.  /..  R.  5  Mad.  29,  /.  L.  R.  5  Mad.  32, 
/.  L.  R.  8  Mad.  107  (129)  (/'.  B.)  I.  L.  R.  4  Bom.  188,  /.  L.  R.  2 
Bom.  573  (614),  Bengal  Law  Reports,  Supp.  Vol.  Ft.  I.  p.  67  {F.  B.\ 
I.  L.  R.  16  All.  221  (224),  153  P.  R.  1889,  and  Trevelyan's  Hindu, 
Latv  (1912)  p.  374,  referred  to. 

Held,  accordingly,  following/.  L.  R.  16  Cal.  758  {P.  (J.)  decided  on 
the  Dayahhaga  system,  that,  after  partition  between  two  sons,  the 
plaintifi"  being  the  real  mother  of  one  only,  could  not  claim  main- 
tenance from  her  step-son,  although,  as  long  as  the  estate  remained  joint, 
her  maintenance  would  have  been  a   charge  uijon  the  whole  estate. 

No.  47  P.  R.  1914. 

(6/)  Brahmans  q/' Mauza  Jadla,  Xan:ashahr  tahsil,  Jullundar  dis- 
trict— sn.cression — dnnghtfrs  danghfer^s  or  paternal  grund-nepheivs. 

One  J.  S.  originally  acquired  the  land  in  suit,  he  died  about  the 
year  1881.  After  his  death  the  land  passed  in  the  ordinary  way  to 
his  widow  H.  D.  and  at  settlement  of  1885,  when  a  mnafi  which  had 
been  held  by  J.  S.  was  resumed,  the  settlement  appeared  to  have  been 
made  with  the  widow,  who  was  in  possession.  On  30th  August  1903 
the  widow  made  a  gift  of  the  land  to  her  daughter  K. — Iluldu,  the 
brother's  son  of  .J.  S.,  brought  a  suit  to  contest  the  gift,  but  failed  on 
the  ground  that  he  had  no  locus  standi  as  the  donee  was,  under  Hindu 
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Law,  the  next  heir.  K.  had  a  son  A.  C.  who  died  in  his  mother's 
life-time,  leaving  a  widow  R.  She  also  had  three  daughters  K.  D., 
P.  D.  and  B.  D.  and  on  her  death,  mutation  was  effected  in  the 
name  of  her  son's  widow,  R.  This  lady  subsequently  gifted  the 
land  to  R.  L.,  the  son  of  her  husband's  sister  B.  D.  This  gift  gave 
rise  to  a  suit  by  the  sons  of  Ruldu,  but  a  compromise  was  eff'ected  bet- 
ween them  and  Ruldu,  by  which  they  shai'ed  the  land  in  certain  pro- 
portions. The  two  other  sisters  of  A.  C.  then  brought  tlie  present  suit 
against  the  sons  of  Ruldu  and  Rup  Lai  for  possessi(^n  of  two-thirds  of 
the  land  originally  acquired  by  J.  S. 

Held  that,  whether  the  pi'operty  was  acquired  or  ancestral,  H.  D.'s 
possession  would  be  merely  that  of  a  widow  and  she  could  not  by  any 
act  of  donation  on  her  part  confer  on  the  next  heir,  her  daughter  K. 
any  greater  or  more  extensive  rights  than  she  herself  i>ossessed.  K., 
was  under  Hindu  Lciw  the  heir  of  her  father  J.  S.,  but  she  could  not, 
when  succeeding  as  such  heir  to  her  father,  form  the  stock  of  a  fresh 
descent  and  Ruldu's  sons  (who  were  sapindas  of  J.  S.)  woidd.be  entitled 
to  succeed  iii  preference  to  K.'s  daughters,  who  could  claim  only  as 
handhus  of  their  dpcea,sed  grandfather. 

No.  77  P.  R.  1914. 

(7)  Sale  by  tvidow  o/ her  hnsband's  laud  with  consunt  of  nearest 
reversioner — suit  by  more  distant  reversioners  challenging  the  sale. 

Mus.sammat  L.,  widow  of  one  K.  C,  deceased,  and  8.  D.,  first 
cousin  of  K.  C,  sold  a  ])ortion  of  the  land,  left  by  him,  to  R.  K. — 
Plaintiffs,  Avho  were  more  distant  reversioners  of  K.  C,  brought  the 
present  suit  for  a  declaration  that  the  sale  shall  not  affect  their  rever- 
sionary rights  after  the  widow's  death.  The  first  Court  held  that, 
although  the  land  was  not  ancestral,  qua  the  plaintiffs,  they,  as  colla- 
terals of  K.  C,  could  contest  the  sale  by  his  widow,  that  the  sale  was 
not  for  legal  necessity,  and  that  it  was  not  validated  merely  by  the 
consent  of  8.  D.,  who  was  the  nearest  reversioner  at  the  date  of  sale. 
On  ajjpcal  the  Divisional  Judge  agreed  with  the  first  Court  th;it 
plaintiffs  were  the  collaterals  of  K.  C,  and  that  the  sale  was  not  for 
legal  necessity,  but  held,  differing  from  that  Court,  that  as  the  nearest 
reversioner  of  K.  C.  had  consented  to  the  sale,  the  plaintiffs  could  not 
challenge  it. 

Jleld^  that  an  alienation  l)y  a  Hindu  widow  of  her  deceased  husband's 
estate  without  justifying  legal  necessity  is  not  validated  by  the  consent 
of  the  neai'cst  reversioners  unless  — 

(n)  in  a  case  in  which  the  alienation  relates  to  a  portion  of  the  estate 
it  is  found  on  the  facts  of  the  case  that  siich  consent  gives  ri.se  to  a  pre- 
sumption either  of  the  existence  of  necessity  or  f)f  reasonable  inquiry 
and  honest  belief  as  to  its  existcjnce  ;  or 

(6)  in  a  case  where  the  alienation  is  of  the  wAo/c  estate,  the  cotisent 
is  capable  of  being  supported  by  reference  to  the  theory  of  the  rclin- 
tjuishment  of  the  widow's  entire  intereist  and  consequent  acceleration  of 
the  interest  of  theconsejiting  heirs. 

The  case  was  remantled  to  the  lower  Aiipellate  Court  for  I'c  decision 
in  accordance  vvith  the  above  priucii)le. 
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I.  L.  R.  30  AU.  1  {P.  C),  explained.  /.  Z.  R.  40  Cal.  721 
(F.  B.)  followed  and  /.  L.  R.  G  All.  116  {F.  B.},  I.  L.  R.  10 
Cal.  1102  (F.  B.),  I.  L.  R.  17  Ci/.  896,  I.  L.  R.  21  Jfad.  128 
/.  L.  R.  2.-)  Bom.  129,  7.  L.  R.  31  JAW.  .366  (F.  B.),  J.  L.  R. 
32  J//.  17(1.  /.  /..  R.  31  A//.  129,  /.  Z.  ^.  34  5om.  165,  13 
Z'ow.  L.  R.  940,  14  /?o»i.  Z.  7?.  602,  17  CW.  W.  K  1062, 
/.  Z.  R.  35  CV.  939,  12  Mctd.  Z.  ^'.  325,  23  McmI.  L.  J.  363 
46  P.  i^.  1912  (p.  171),  /.  Z.  i^.  21  yl//.  71  {P.  C),  and  7.  Z.  7?. 
19  Crt/.  236  (P.  C),  referred  to  ;  also  Rama  Krishna's  Hindu 
Law,  Vol.  11(1913  edition),  pp.  346—357. 

No.  91  P.  R.  1914. 

(8)  Joint  Hindu  family — succpusiou  to  ]W02-)erfy  inherited  from 
mnternal  grandfather — ancestral  'property. 

One  K.  M.  and  his  brother  S.  R.  inherited  a  house  from 
their  maternal  grandfather.  8.  R.  died  childless  in  January  1876 
and  K.  M.  had  at  that  time  a  son  living,  viz.,  K.  C,  the  present 
plaintiff,  and  the  question  was  whether  on  S.  R.'s  death  the  house 
Ijecame  the  sole  property  of  his  surviving  bi-other  K.  M.  by 
survivorship  or  whether  it  was  ancestral  property  in  Avhich  K.  C, 
the  son  of  K.  M.  would  also  have  a  share. 

Held,  that  as  the  house  did  not  come  to  the  brothers  K.  M. 
and  S.  R.  by  descent  from  a  lineal  male  ancestor  in  the  male  line  it 
was  not  ancestral  in  Hindu  T^aw,  but  was  K.  M.'s  sole  property  on 
the  death  of  S.  R.  which  he  could  dispose  of  bv  will. 

I.  L.  R.  29  All.  667  and  42  P.  R^  1910  (P.  C.)  at  page 
128,  followed. 

7.  Z.  R.  Ti  Mad.  382,  differed  from. 

7.  Z.  R.  25  Mad.  678  (P.  C.)  referred  to ;  also  Mulla's  Hindu 
Law,  paras,  31  (l)  (6)  and  182  (2),  Mayne's  Hindu  Law,  7th  Ed., 
pp.  344  and  768,  and  Trevelyan's  Hindu  Law,  p.    232. 

No.  92  P.  R.  1914. 

(9)  Joint  family  partnership — death  of  one  of  the  partners — 
whether  partnership  dissolves — Indian  Contract  Act,  section  253  (10) 
— partnership  continued  after  death — hidian  Limitation  Act,  IX  oj 
1908,  article  106. 

The  plaintiffs'  firm  of  B.  L.  H.,  together  with  the  firm  of 
G.  R.  J.  D.,  entered  into  a  partnership  with  M.  K.,  defendant, 
by  deed,  dated  1st  January  1901,  under  which  the  two  fii-ms  were 
to  supply  the  capital  and  M.  K.  was  to  act  as  manager,  the 
profits  being  shared  equally  between  the  parties.  The  agreement 
was  to  i-emain  in  force  for  th'ee  years  from  the  date  of  starting 
work.  M.  K.'s  father  G.  M.  by  a  separate  bond  stood  security 
for  all  losses  suffered  by  the  two  firms  to  the  extent  of  his 
son's  share. 

The  plaintiffs  sued  on  the  22nd  December  1910,  alleging  that 
the  joint  business  was  carried  on  up  to  the  end  of  Deceiul^er 
1907  and  that  thereafter  business  was  only  carried  on  for  purpose 
of  winding  up  and  they  praj'ed  for  accounts  to  be  made  up  and 
for     a   decree  against   defendants     M.     K.  and     the    representatives 
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of  his  father,  since  deceased,  (thej'  having  settled  up  with  the 
firm  of  G.  11.  J.  D.)  for  any  sum  due  to  them  or  ii\  the 
alternative  (if  tlie  Couit  found  tliat  the  partnership  had 
not  yet  hoen  dissolved)  tliat  it  should  be  dissolved  and  accounts 
made  up  and  a  decree  passed  in  accordance  therewith.  The  rlofcndants 
])leaded,  intpr  alii,  that  the  suit  was  barred  by  limitation,  as  the 
luutiHMship  had  been  dissolved  more  than  three  years  before  suit 
and  further  that  the  surety-agreement  by  the  late  G.  M.  had 
determined  on  the  lapse  of  the  three  years  for  which  the  partnershii) 
was  to  continue,  i.  e.,  on  the  1st  January  1904. 

JleJd,  that  as  the  partnership-agreement  was  between  (a)  M.  K. 
of  the  one  part  and  (6)  the  two  firms  of  B.  L.  H.  and  G.  R.  J.  D. 
of  the  second  part,  and  not  between  the  five  individuals  who 
signed  the  deed  in  their  personal  capacities  and  as  the  three 
partnei-s  of  the  firm  of  G.  R.  J.  D.  constituted  a  .joint  Hindu 
family  and  the  firm  was  consequently  not  dissolved  by  the  death 
of  one  of  the  partners  in  July  1907,  to  whom  one  of  the  other 
partners  succeeded  by  sui'vivorslii]),  the  i)artnership  in  suit  was 
not  dissolved  by  such  'leath. 

The  piinciplc  undeilying  section  253  ( 10)  of  the  Indian  Contract 
Act,  explained. 

Ihld  also  that,  as  all  the  parties  agreed  expressly  or  by  necessary 
implication  to  continue  the  partnership  as  if  no  dissolution  had 
taken  place  upon  the  aforesaid  death,  the  suit  was  in  any  case 
not  barred    under  article  106  of  the  Limitation  Act. 

2  Ch.  474  and  /.  L.  R.  25  ^fad.  26  (31,  32),  referred  to. 

Held   further,    that   the   extension     of   the   partnership    could    not 
extend    the    liability  of  the  surety  who  was  no  party  to  such  extension 
and    that    his    liability    consequently   ceased    on    the  expiration  of  the 
period  of  three  years,  oi-iginallv  fixed  in  the  deed  of  paitnership. 
!..  ...  ...  ..".  ..  ...  No.  101  P.  R.  1914. 

HOLIDAYS. 

Condition  of  service  to  work  on  holidays,  not  invalid. 

i^ca  Master  aiul  Hervnii I.  ^^      ^^  ^   „    ,«,  „ 

No.  50  P.  R    1914. 

I 

INDIAN  COMPANIES  ACT,  18S2. 
(1)     Section  134. 
Pfititinn    for    enmpvhnrij    windinff-np     of  a    Baidiiui    Ccmpnmj — 
povor  of  dnurt  to  (tppoint  a  provisional  Hr/nidntw. 

Ifi'Jd,  that  the  jiower  to  appoint  a  provisional  licpiidator  whifh 
is  given  to  tb<-  Comt  l)y  section  134  of  the  Companies  Act  is 
general  and  un<)ualified,  but  that  this  discretionary  power  must 
be  exerci.sed  icasonably  and  in  accordance  with  principles  laid  down 
by  the  Court. 

J/tId  also,  that  where  a  I'.anking  Company  has  to  admit  that 
it   has     in    all  its    branches     suspended    busine.s.s,   and   that  it  must 
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inevitably  go  into  liquidation,  and  that  its  only  hope  of  salvation 
is  that  a  new  Company  may  be  formed  to  take  its  place,  such 
Jiankinjj:  Company  is  not  merely  plainly  and  commercially  "  but  als<j 
"  technically  "  insolvent  and  a  Court  would  be  fully  justified  in  takin^^ 
action  under  section  134  and  appointing  a  provisional  liquidator, 
notwithstanding  that  the  petition  for  compulsory  winding  uj)  was 
opposed  by  the  directors  of  the  company  concerned. 

L.  R.  2  Kq.  Cases  231,  L.  R.  3  Ch.  App.  i&2  and  11  ir.  R. 
{EngD  751  and  3  Mew's  Digest,  1911,  referred  to. 

No.  31  P.  R,  1914. 

(2)     .Section  169. 
Appeals — ivhlch  He  to  Divisional   Court  and   which    to  Chief  Court 
— limitation  ~ej:tensioii   of  time  for    notice    to    respondent — appellant 
luust  act  jvith  diligence. 

The  orders  of  the  District  Judge  declaring  ai»pcllauts  to  be 
contributaries  were  passed  on  the  16th  January  191  •'?,  the  appellants 
in  appeal  No.  244  applied  for  a  copy  on  the  17th  January  and 
obtained  it  the  same  day  and  tiieir  api^eal  to  the  Chief  Court  was 
filed  on  the  5th  February. 

The  api^ellants  in  appeal  No.  243  did  not  appl\-  for  a  c<»py  of 
the  order  till  the  28th  January  and  they  filed  their  apjK'al  on 
the  4th  February. 

Jleld,  that  an  ai)pe{d  under  .section  169  of  th<-  Companies  Act 
of  1882,  lies  to  the  Divisional  Court  unless  the  value  exceeds  five 
thousand  rupees. 

34  P.  R.  1913,  referred  t... 

Held  also,  that  in  neither  appeal  was  there  any  reasonable  })rospect 
of  notice  of  appeal  being  served  on  the  respondents  within  three 
weeks  of  the  passing  of  the  order  complained  of,  and,  as  in  point 
of  fact,  such  notice  did  not  reach  the  respondent  within  that 
period,  the  appe^ils  were  barred  by  time,  extension  of  time  being 
only  admissible  when  the  appellant  can  show  that  he  himself  has 
been  duly  diligent. 

95  F.  R.  1908,  176  /'.  L.  R.  1911,  19  Mad.  L.  J.  511  and 
13  Bom.  L.  J.  528,  referred  to. 

No.  68  P.  R.  10  14 

INDIAN  CONTRACT  ACT,  1872. 

(1)     Section  17, 
Fraud — obtaining     ex-parte     decree     by    giving     fnhe   address    of 
defendant  and   notice  by  axlvertisement     ichich   defendant   iconhl    not 
see — allegatiotb  of  f rand  in  plaint  of  subsequent  suit. 

Plaintiff  in  his  amended  plahit  in  November  1909  sued  for  a 
declaration  that  he  was  proprietor  of  one  of  the  houses  in  dis]»iitc 
and  for  possession  of  half  of  the  other  house  and  one-third  of  a 
shop,  it  was  alleged  in  this  plaint  that  defendants  had  fraudulently 
obtained  an  ex-parte  decree  on  19th  June  1905  for  possession  of 
half   of   each     of   the     houses     and    one  third     of    the    shop   against 
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the  plaintiff,  by  concealing  the  real  facts  and  trauduleiitly  .secui'cd 
execution  of  the  decree  in  plaintiff's  absence  and  without  his 
knowledge. 

It  was  found  as  a  fact  that  the  address  of  the  plaintiff  (the 
defendant  in  the  previous  suit)  was  falsely  given  as  Calcutta  and 
that  at  the  request  of  the  defendants  (then  i)laintiir)  notice  was 
given  in  the  form  of  advertisement  in  the  Enylhhman  and  that 
this  was  done  with  the  object  of  concealing  from  him  the  fact 
that  a    suit    had  been  filed  and  to  obtain  a  decree  behind  his  back. 

Held,  that  the  cr-parfe  decree  was  secured  by  the  fraudulent 
misi-epiesentation  that  the  method  of  scrN  ice  adopte<l  would  sui)ply 
the  rcspondcjit  with  notice  of  suit  an<l  that  this  fraud  was 
surticicntly  indicated  in  the  plaint. 

Also  that  the  aijpellant's  action  was  clearly  fraudulent  within 
the  meaning  of  section  17  of  the  Contract  Act  and  the  rcspcnident 
Mas  entitled  to  re-open  the  issues  decided  in  the  pre\ious  suit. 

y.  L.  H.  11  Bom.  G20  (G13)  (P.  C),  A  L.  R.  3:2  r»>m.  25-"., 
1.  L.  11.  -11  Cnl.  (il-_>  and  /.  L.  E.  31  Cal.  197,  referred  to. 

No.  65  P.  R.  1914. 

(li)     Section  l'o, 
Suit  OH   Prouotes   given   partly  in   considtrntion  for  )i:ithdrim:(d  of 
a  criminal  prosecution  for  a  non-conipoundahlc  o(fen(c. 

Held,  that  a  i)romissory  note,  the  object  or  cnisideration  t»f  which 
was  wholly  or  in  part  the  withdraAval  of  a  i)ro.secution  for  an 
offence  which  was  in  law  non-eo3npoundable,  falls  within  the  terms 
of  .section  'l'.\  of  the  Contract  Act,  and  is  void,  notwithstanding 
that  the  accounts  between  the  imrties  were  fully  gone  into,  and 
that  the  maker  admitted  his  liability  for  the  amount  of  the 
Pronote. 

/.  /.  7.'.  11  lioui.  5f)(J,  I.  L.  R.  2S  Bom.  -VliS,:)  Indian  Cases, 
0.^,   Ki  Cal.   II'.  X.  S.51,  and  l-'irj  /'.  R.  1882,  referred  to. 

/.  /..  A".  2.^  J//.  7  IS,  1)  /'.  R.  1906,  and  -il  /*.  A'.  1911 
distii)guishe<l, 

No.  39  P.  R.   1814. 

(."))      SirrTloK  39. 

Xnn  /lajpnrnt  of  prerinvs  halanc- — n-hcthcr  other  parly  Justified  to 
yrxrind  fJ>>'  confrarl-  aj»pra(  fiy  ta-o  out  of  four  plainfi^.s — common, 
„ronral  -Cird  I'rocrdnrr  Cod;;  1908,  Ordi-r  41,  ride  4. 

'I'lic  plaiiitills  nicnibcMs  of  a  firm,  claimed  dauiages  from  the 
defendant  Coiiii)aiiy  on  account  of  alleged  breach  of  contract.  The 
lower  Court  finding  that  i)laintiffs  were  guilty  of  tlu'  breach, 
which  i>ut  an  end  to  the  <(.ntract,  dismissed  the  suit.  'J'wo  of 
the  four  plaintiffs  ajjpeale*!  to  tiie  Chief  Court.  Th(^  tt^rm.s  of  the 
contract  were  (Unlivery  as  required  by  plaintiHfs,  on  ijayment  of 
the  amount  due  on  delivery  of  Hail  way  leceipt.  It  appeared, 
Jiowever,  that  several  deliveries  of  yaini  were  made  without  such 
cash  ]>ayment  and  an  account  was  made  up  on  14th  .\pi'il  1909 
whe)»  a  sum  of  about  ll.s.  2,000  was  found  due  to  the  defendant. 
Aft<r     14th    Apiil     and   up     to    2nfl     May    1909    further  dehverie.s 
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were  made,  of  which  cash  ijaymeuts  were  made  on  deUxery  of 
Railway  receipts  and  then  came  a  dispute  about  a  consignment  of  ]  ^ 
bales  which  resulted  in  tlie  final  rupture  between  the  paities  and 
tlie  termination  of  the  contract. 

After  the  accomit  was  made  up  on  llth  April  plaitititis  made 
over  to  defendant  iirst  halves  of  currency  notes  fur  lis.  2,000, 
but  admittedly  they  withheld  the  second  hal\es  of  those  notes  and 
consequently  the  payment  was  not  comijleted,  and  tlie  question  wa»s 
whether  the  defendant  was  justified  in  rescinding  the  contract  on 
plaintiffs'  refusal  to  deliver  the  second  halves  of  those  notes. 

field,  that  the  failure  by  the  plaintiffs  to  pay  for  the  goods, 
which  had  at  first  been  delivered  on  credit,  was  not  a  renuncia- 
tion of  the  contract  or  such  a  refusal  as  would  excuse  performance 
of  the  contract  on  the  part  of  the  defendant  unde?  the  terms  of 
section  39  of  the  Contract  Act. 

/.  L.  R.  3fi  CoL  (517,  /.  L.  R.  33  CaJ.  477  {F.  B.),  L.  R. 
n  C.  P.  208,  f.  L.  R.  \  Cal.  252  and  /.   /..  R.  9  Mad.  359,  referred  to. 

Ihid  also,  tliat  as  the  decree  appealed  from  proceeds  on  a  ground 
corrimon  to  all  the  plaintiff's  the  Chief  Court  could  deal  with  tlie 
whole  decree,  vidp  Order  41,  rule  4  of  the  Code  of  Civil  Pi'ocedure. 

No.  63  P.  R.  1914. 

(4)     Section  43. 

Joint  tenants — liability  of  each  to  'pay  the  loliole  rent — Cicll  Procedure 
Code,  1908,  Order  1,  rule  10 — discretionary  power  of  Court  to  order  other 
tenant  to  be  added  as  a  co-defendant. 

Held,  that  under  section  43  of  the  Indian  Contract  Act,  joint  tenants 
are  jointly  and  severally  liable  to  pay  the  rent  and  it  is  oi)en  to  the 
landlord  to  sue  one  or  l)0th  of  them. 

/.  L.  R.  22  All.  307,  /.  /..  A'.  25  Bom.  378  (38fi),  and  37  P.  K.  1902, 
referred  to. 

12  Cal.  L.  J.  642,  and  12  Cal.  L.  J.  591,  distinguished. 

Jfel.d  also,  that  although  the  Court  had  discretionary  power  under 
Order  1,  rule  10,  of  the  Code  of  Civil  Procedure  to  order  the  other 
tenant  to  be  made  a  co-defendant,  it  was  riglit  in  not  making  such  an 
order  when  the  whereabouts  of  the  other  tenant  was  not  known. 

No.  107  P  R.  1914. 

(5)       SECTION'S  60  AXD  74. 

(rt)  Creditor's  right  to  apply  a  payment  of  any  lawful  debt  due  fi-om 
the  debtor  in  absence  of  instructions. 

{h)  Stipulation  to  pay  compound  interest  not  at  an  enhanced  rate, 
does  not  come  within  section  74. 

See  Indian  Evidence  Act,  1872. 

No.  82  P.  R    1914 
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T^^D1AN  CONTRACT  ACT.  lS72-co)icM. 
{(}}     Skction  7(». 

Co-sharers— cunt r'lhutioH  tmrards  ej'pensrs  of  liti(ja('u>}i  carried  on  hy 
xome  co-sharers  which  beiiefitnl  all. 

Plaintiffs  and  defendants  are co-shareis  in  a  joint  hhata.  The  land 
formerly  belonged  to  one  K.  8.  and  on  his  death  \vas  taken  possessiijn 
of  by  two  trespassers.  Plaintiffs  rficoxcicd  it  fiom  th(^  trespassers  hy 
suit.  Defendants  subsequently  applied  to  the  Rev(»nue  autliorities  for 
partition  and  plaintiffs  then  bi-ought  the  present  suit  for  a  declaration 
that  defendants  are  not  entitled  to  ]>artiti(jn  until  they  pay  the 
plaintiffs  a  sum  of  Rs.  500  as  their  share  of  the  expenses  of  thefortuer 
litigation. 

Held,  following  the  principle  laid  down  in  /.  L.  R  '1\  Cal.  496  {P.  C), 
that  plaintiffs  nut  having  been  in  any  way  authorised  by  the 
defendants  to  enter  into  the  former  litigation,  in  which  expense  had  been 
incurred  were  not  entitled  to  recover  any  portion  of  that  expense  from 
the  defendants. 

/.  Z.  Ji.  30  .}fad.  526,  118  P.  R  1888  and  70  P.  R.  1900, 
referred  to. 

Held  also,  that  section  70  of  the  Contract  Act  has  no  application  to 
the  case. 


/.  Z.  R.  11  All.  234  (242,  243),  followed. 


No.  61  P.   R.  1914. 


(7)     SKn-ioN  253  (10). 

Effect  of  death  of  partner  in  Hindu  joint  family  partnership — 
l»rinciples  uuflerlying  the  section  explained. 

See  Hindu   Taio)  (9). 

No.  101  P.  R.  1914. 

IN  1)1  AX  COURT  FEE8  ACT,  1872. 

(U     .Skctiox  7  (IV)  (/). 

Valuatioa  of  a  sail  askiiaj  Cuii/rt  to  administer  the  estate  of  a  decea.-<ed 
jfirson  and  payin(j  plaintiff  her  share — suit  for  acco%ints — Civil  Pro- 
cedure Codp,  1908,  Ord'n-  20,  rule  U— Suits  Valuation  Act,  VII of  1SS7, 
st'ctinn  8. 

Jleld,  that  a  suit  asking  the  Court  to  administer  the  estate  of  a 
deceased  person  and  jmying  plaintiff  her  share  is  a  suit  for  accounts 
icidi'  rule  13,  Order  20,  Civil  Procedure  Code)  falling  within  section  7, 
1^'  (j)  of  the  Court  Fees  Act  and  plahit  must  bear  ad  valomni 
Court  fee  stamps  according  to  amount  at  which  the  relief  sought  is 
valued  therein. 

//f^ld  also,  that  under  .section  8  of  the  Suits  Valuation  Act  the  value 
of  the  suit  for  purposes  of  jurisdiction  is  the  same. 

51  P.  R.  1897,  ]..  229  (/'.  Z'.),  /.  L.  R.  10  Cal.  274  (282),  ami  Gs 
/'.  R.  1881,  referred  to. 

No.  100  P.  R.  1914 
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INDIAN  COURT  FEES  ACT,  1872— cowcW. 

(2)  .Section  7  V,  clauses  (b)  and  (e). 
Vahiafioii  of  suit  for  land  covered  by  a  (fardev. 

Ihhl,  tliat  a  suit  for  possession  of  land  formin!:?  a  garden  and  two 
houses  must  be  valued,  under  section  7  V  (^)  of  the  Court  Fees  Act, 
uccordinj<  to  the  market  value  of  the  garden  aiid  liouses,  not- 
withstanding that  the  land  under  the  garden  is  assessed  to  land 
revenue,  and  this  valuation  holds  good  equally  for  the  purpose  of 
jurisdiction. 

100  P.  L.  E.  1904  and  C.  A.  929  of  1910  (unpublished), 
referred  to. 

No.  71  P.  R.  1914. 

(3)  Section  12. 

An  order  rejecting  a  plaint  for  non-payment  of  extra  Coiu't-fee  is 
appealal)le  notwithstanding  the  provisions  of  this  section. 

See  Punjab  Courts  Act,  188-1  (2). 

No.  80  P.  R.  1914. 

(4)  Schedule  II,  Article  17  (Hi). 

Suit  for  cancellation  of  a  deed  of  release  ifaraghkhati) — con- 
sequential relief — Coiirt-ffe — Civil  Procedure  Code,  1908,  Order  1,  rule 
11  (6). 

Held,  that  a  suit  for-  cancellation  of  a  deed  of  release  (faraghkhati) 
and  for  any  other  relief  to  which  plaintiff  may  be  entitled  is  not 
covered  by  article  17  (iii),  schedule  II  of  the  Court  Fees  Act,  but  mu.st 
be  stamped  ad  raiorem  on  the  amount  at  which  plaintiff  elects  to  value 
his  relief. 

/.  L.  R.  23  Mad.  490,  /.  L.  R.  29  Bom.  207,  109  P.  R.  1893, 
referred  to. 

/.  L.  R.  30  Cal.  788,  distinguished. 

Held  also,  that  when  plaintiff  fails  to  make  up  the  deficiency  in  Court 
fees  as  ordered  by  the  Court,  his  plaint  should  be  rejected  under  Order 
7,  rule  1 1  {b)  of  the  Code  of  Civil  Procedure. 

No.  35  P.  R.  1914? 

INDIAN  EVIDENCE  ACT,  1872. 

Section  34. 

Entry  in  account  book,  not  sufficient  jir oof  by  itself — Indian  Contract 
Act,  IX  of  1872,  sections  60  and  74 — apj)rojyriation  of  ■ixiyment—r 
compound  interest — penalty. 

Held  that,  under  section  34  of  the  Evidence  Act,  a  defendant  cannot 
be  charged  with  liability  on  mere  entries  in  a  book  of  accounts,  however 
regularly  kept. 

Held  also,  that  under  section  60  of  the  Contract  Act,  in  the  absence 
of  proof  or  circumstances  indicating  to  which  debt  a  payment  is  to  be 
applied,  the  creditor  may  apply  it  to  any  lawful  debt  actually  due  and 
payable  to  him  from  the  debtor. 
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TXDTAN  EVIDENCE  ACT,   187-2— conchl. 

Held  further,  that  a  stipulation  to  i)ay  coniiKunid  iutoiost,  not  at 
an  (Mihanced  rate,  does  not  coine  within  the  teims  of  section  7  I  of  the 
Contract  Act. 

r.  L.  n  25  Ml.  15'.).  I  1  Inrlian  Cas>'S  28.S,  and  /.  L,  R.  25  Af/.  2S j. 
refei-rc(l  tt). 

No.  82  P.  R    1914. 

INIX.VN    LI.MITATloN   ACT,  190S. 

(1)  8liCTI0X    U. 

Suit  filed  beyond  pervxl  of  fimitatifu — plaiitt  must  i>JiO)v  r/round 
for  exemption  from  lair  of  Ihnitatlon — CWU  Procedure  Code,  190)^, 
Order  7,  rule  6. 

Plaintiffs  sued  for  pos.session  of  certain  land  more  than  12  years  from 
date  on  \\hich  he  was  entitled  to  it  under  his  mortj^age  deed.  In  his 
V»laint  he  only  mentioned, that_he  had  carriefl  on  previous  litigation  in 
the  Revenue  Courts  foi-  ejectment  of  the  defeixlant.  The  first  Coin-t 
found  that  under  the  pro^'isions  of  section  1+ of  the  Limitation  Act, 
the  suit  was  within  time.  The  Divisional  Judge  on  appeal  held  that 
section  '14  was  inapplicable  and  that  an  alleged  acknowledgment 
upon  which  plaintiff  also  relied  for  the  first  time  in  his  CVmrt  difl  not 
come  within  the  terms  of  section  19  of  the  Act.  On  further  appeal  to 
the  Chief  Court — 

//eW,  that  under  Order  7,  I'ule  G  of  the  Code  of  Civil  Procedure,  the 
]>laintiffs  were  hound  to  shew  in  the  plaint  the  gi'ounds  upon  which 
exemption  from  the  law  of  limitation  was  claimed  and  that  as  there 
was  no  mention  in  the  plaint  of  the  alleged  acknowledgment 
of  liability  l)y  the  defendants,  ]ilaintiffs  c(j\dd  not  he  allowed  to  rely 
on  it. 

/.  L.  R.  :il  ('<d.  195,  followed. 

10  ]>(jin.  L.  R.  346,  distinguished. 

Held  also,  that  the  proceedings  in  the  Revenue  Courts  did  not  hring 
the  case  within  the  purview  of  section  14  of  the  Limitation  Act. 

No.  83  P.  R.  1914. 

(2)  AkTICLES  49  AND   120. 

Had  l>y  one  hrollur  (tgainst  ami/lur    hro/her  for  recoreri/  aj  hnlf  ihi- 
jewelrij  and  house  hft  hy  the  a-idoiv  of  n  third  hroth'-r. 

Plaintiff  sued  his  brother  foi-  recovery  of  lialf  tht;  jewelry  and  house 
left  hy  the  widow  of  anothei-  Ijrother. 

//<?W,  that  the  suit  was  go  veined  by  article  120  of  the  Limitation 
./Vet,  and  not  by  article  49. 

/.  L.  R.  21  C'd.  157  {P.  C),  y.  L.  R.  X'^  All.  Ui9.  /.  L.  11.  M  Mad. 
511  (F.  B.)   and  /.  A.  R.  9  (Jal.  79,  referred  to. 

No.  34  P    R.  1914. 
{?>)     Ahtk;lk  10(i. 
Whether   applicable     whei-e    a    partner    in    a    Hindu    joint    family 
l>artuership  has  died  and  the  smvivors  agree  to   cairy  on    the    partner- 
.ship. 

See  JTnala    Laa-  (9). 


No.  101  P  R.  1914. 
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INDIAN  LIMITATION  ACT,   I'dOS—cuudd. 

(4)     Articles  liy,  144. 

Silk  by  adopted  son  for  possessvm  of  li)imorahJ<'  }>riqt<'ri]i. 

JleM,  that  when  a  plaintiff  sues  for  possession  of  iuiniovable  i)ropei-ty 
alleging  that  he  is  the  adopted  son  of  the  last  proprietor  and  his  ado)jtion 
is  denied,  his  suit  is  governed,  not  by  article  119  but  l»y  article  144  of 
the  first  schedule  of  the  Limitation  Act. 

/.  L.  R.  13  CaL  :30S  (7'.  ('.),  /.  L.  R.  l>()  C<il.  4S7  (/'.  C),  /.  /..  /.'. 
2'i  Cnl.  009  (/'.  C.)  J.  L.  R.  20  Jfo,L  40,  /.  L.  R.  20  J/od.  2'.il  {F.  11.) 
I.  L.  R.  24  Bom.  200  {F.  JJ.),  I.  L.  R.  25  Cal  ;]54.  /.  L.  R.  21  (%d. 
212,  /.  />.  A'.  24  AU.  195,  /.  L.  R.  20  All.  40,  71  P.  R.  1901,  20  /'.  A'. 
1902,  08  P.  R.  1903,  3  P.  R.  1901,  1  P.  R.  1907,  nO  J'.  R.  1903 
{F.  />'.)  (pp.  244-247),  /.  L.  R.  2S  J//.  727  (/'.  C),  /.  L.  R.  30 
}f<i/L  30S,  90  P.  R.  190S,  44  ]\ 
513  (532-534),  and  /.  /..  R.  39  (Jnl. 
referied  io. 

...   No.  81  P.  R.  1914  (P.  B.) 

(5)     Articles  120,  125  .vnd  120. 

Suit  hy  son  for  a  decJaratioii,  fhiU  )uiirf;/<((/e  oj'a  honse  nui/lr  />y  his 
father  and  the  ividow  of  his  father's  l>roth<:r  shad  not  a^ect  his  rev.'rsio/uu'y 
rights — limifation. 

Plaintiffs  sued  in  February  1910  for  a  declaration  that  the  mortgage- 
deed  of  a  house,  dated  4th  April  1898,  for  Rs.  1,400  made  by 
defendant  1,  his  father,  and  defendant  2,  the  widow  of  his  father's 
brother,  in  favour  of  defendants  3  and  4  will  not  affect  his  reversionary 
lights — defendants  3  and  4,  inter  (ilia,  pleaded  limitation.  The  first 
Court  found  that  the  suit  was  within  time  under  article  125  of  the 
Limitation  Act,  in  regard  to  defendant  2's  alienation  and  under  article 
120  in  regard  to  defendant  I's  alienation,  but  finding  the  other  issues 
ill  favour  of  defendants  dismissed  plaintiff's  claim.  Plaintiff  appealed  to 
the  Divisional  Court  and  here  the  question  of  limitation  was  not  again 
raised  by  the  defendants-respondents  and  the  Court  finding  the  other 
issues  in  plaintiff's  favour  decreed  the  suit.  The  defendants-mortgagees 
appealed  to  the  Chief  Court— 

Held,  that  article  125  of  the  Limitation  xVct  was  not  applicable, 
as  it  applies  only  to  land  and  comes  in  only  when  the  suit  is  by  the  first 
reversioner. 

//'Id  nho,  that  article  12(5  was  inapplicalile,  as  that  only  applies  to 
suits  'to  set  aside "  a  father's  alienation  and  n(jt  to  declaratory 
suits. 

y.  A.  R.  13  CV.  30S  (/'.  (\),  distinguished. 

//'■/'■/  consequently,  that  the;  Court  nnist  fall  back  on  article  120. 


No.  70  P.  R.   1914. 


Applicable  to  suit  by  reversioners  iov  possessiini,  after  tleatli  of  widow 
(jf  last  male  holder. 


(0)     AuTiciji  141 

pplicable  to  suit  by 

st  male  holder. 

See  Custom  {Alieiii(flo)()  (7). 


No.  29  P.  R.  1914. 
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INDIAN  REGISTRATION  ACT,  III  OF  1S77. 
(l)  Section  17  (b). 
Deediitniting  a  tvidow's  poiver  of  afienatinr/    immovahfe  property — 
registration — Guardians  and   Wards  Act,  VIJI  of  1890,  sections  29,  30 
and  31 — sale  by  guardidu  tvifhout  Court's  permission — status   of  credi- 
tors to  object. 

One  J.  G.  died  leaving  a  good  many  liabilities  and  considerable 
assets.  Shortly  after  his  death  his  widow,  as  gnardian  of  hei- minor 
sons,  entered  into  an  agreement  with  her  husband's  creditors.  Two 
lists  A.  and  B,  were  prepared  and  annexed  to  the  agreement — list  A. 
was  a  list  of  the  creditors  and  B.  of  J.  G.'s  i>ropert\',  movable  and 
immoA  cable,  and  o)ie  clause  of  the  agreement  provided  that  the  widow 
should  not  disix>se  of  or  alienate  any  of  the  propert\-  in  list  B.  until 
the  debts  in  list  A.  were  i)aid  oft". 

Subsequently  the  widow  applied  for  anti  was  appointed  guardian  to 
her  minor  sons  under  the  I irovisions  of  Act  VIII  of  1890,  and  after 
that  sold  some  of  the  property  to  one  C.  R.,  lier  brother-in-law. 

Held,  that  the  agreement  between  the  widow  and  tlu;  creditors  re- 
quired registration  as  it  purported  to  limit  her  right  in  immovable 
pioperty  and  the  sale  to  C.  R.  was  consequently  not  invalid  \)y  reason 
of  the  agreement. 

Held  dho,  that  the  creditors  of -1.  0.  could  not,  \mder  section  -jO  of 
the  Guardians  and  Wards  Act,  object  to  the  (sale  which  had  been  accept- 
ed by  the  adult  son  of  J.  G.),  merely  on  the  ground  that  it  was  not 
authorized  by  the  Court. 

Held  further,  that  as  there  were  apparently  sufficient  assets,  aftei- 
omitting  the  property  in  dispute,  to  meet  the  debts  due  froui  J.  G  there 
could  be  no  i>resumption  of  bad  faith  made  against  C.  R  even  if  he 
bought  the  proi>erty  for  something  less  than  its  value.  7«;p    T?    1Q14 

(li)     Skctio.v  17  (2),  (0(v). 

Unref/ldtered  roDiproniinr  <>_/' a  i-iril  snU  —  ndiKcsibtH/ij  m  'i-nl'.iKr. 

The  parties  to  a  civil  suit  came  to  terms,  and  executei  a  written 
deed  of  comi)romise  whereby  they  agreed  to  tlivide  the  various  proper- 
ties therein  specified  between  themselves,  the  said  properties  being 
expressly  allotted  to  one  oi-  the  other,  and  to  execute  thereafter 
such  document  as  might  be  necessary  to  effeetuate  their  intentions. 
This  deed  of  compromise  was  written  on  a  ])ai)er  which  bore  an  cight- 
anna  Court-fee  stamp,  and  was  addressed  as  a  petition  to  the  Court, 
the  parties  to  it  praying  that,  as  they  had  pri\  jitely  divided  the  pro- 
Ijei-tics  between  thcmsehes,  the  Court  might  be  pleased  to  dismis'^ 
plaintiflf's  suit  in  accordance  with  the  terms  of  the  said  compromise  : 
the  Court  examined  the  i)arties  and  dismissed  the  suit  accordingly. 

Held,  following  21  P.  It  liJOfi,  that  the  deed  of  compromise  did  ivA 
re(]uire  registration  under  section  17  (//)  of  the  Regi.stration  Act  and 
was  admissible  in  evidence. 

/.  A.  J{.  -lOAlL  17)  and  J.  L.    li.  ■'>■)    M<id.   10:.',  leferred   to. 

/.  L.  It  13  Mad.  2S1,  /.  L.  It  37  Col.  SOS  Hud  /.  L.  It  3<; 
Gal.  193  (223),   distinguished. 

No.  20  P.  R.  1914. 
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INTEREST. 

(1)  In  absence  of  contract — not  chargeable,  unless  previous  demand 
has  been  made  under  Act  XXXII  of  1839. 

'See  Civil  Procedure  Code,  1908    (8). 

No.  8  P.  R.  1914. 

{'!)  Whether  payable  on  mortgage  by  way  of  conditional  sale, 
after  date  when  the  land  was  to  be  considered  as  sold — whether  post 
diem  interest  should  Ije  allowed  as  damages. 

See  Murt(jagc  (2). 

No.  57  P.  R.  1914 
(o)     Allowable  on   a  mortgage  which  Avas  to  be  considered  a  sale  on 
failure  of  paying  interest  for  two  years — post  diem  interest  by    way    of 
damages. 

See  Mortgage  (4). 

No.  94  P.  R.  1914. 


J  ATS, 

T<iht<il  Jcigraon,  Ludhiaua  district — adopted  son  not  sll  jwn  to  be  en- 
titled to  succeed  collaterally  in  his  ado[)tivc  father's  family. 

Sec  Cvdtom  \Snrceii-:iioit)  (7). 

No.  40  P.  R.  1914. 

J  ATS  (GIL). 

Tahsil  Dasuya,  Hoshiarpur  district— gift  by  sonlcss  i)roprictor  of 
ancestral  property  to  his  daughter's  son — not  a  alid  Ijy  custom. 

See  Custom  (Alienatioik)  (7). 

No.  29  P.  R.  1914. 
JOINT  HOLDING. 

Adverse  possession  by  one  co-sharer. 

See  Adverse  Possession, 

No.  45  P.  R.  1914, 

JOINT  TENANCY. 

Practically  unknown  in  India* 
See  Custom  {Alia'uo.f.ion)  (13). 

No,  89  P.  R.  1914 

JOINT  TENANTS. 

Of  a  house — right  of  landlord  to  sue  one  of  them  for  whole  rent. 

See  Indian  Contract  Act  (i). 

No.  107  P.  R.  1914, 

JURISDICTION. 

Territorial — suit  tried  in  tVrong  place — plea  of  wont  of  jnrisdict ion- 
how  dealt  with  in  Appellate  Court — Civil  Procedure  Code,  1908, 
seciioii  21, 

•  Plaintiffs,    the  members    of   a   Firm    at  Lyallpur,    sued  defendauts, 
the    members  of  a  Firm  at  Karachi,  fur  Us.  5, GOD,    as    balance   (Uie    to 
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J  U 1  US  DWnO^—eonrld. 

them  on  account  of  certain  transactions  coiniectod  Avitli  tlie  sale  of 
goods  Ly  the  defendants  as  plaintifts"  commission  agents.  The  plaintiffs 
alleged  that  the  agreement  as  to  the  defendants  acting  as  their  com- 
mission agents  at  Karachi  had  been  come  to  orally  at  Lyallinn-  and  their 
suit  was  consequently  bi-ought  there.  The  Lyallpur  Conit  found  that 
it  liad  jurisdiction  to  try  the  case. 

J/eld  by  the  Chief  Court  on  appeal,  that  plaintiffs  ha<l  failed  to 
ln•o^'e  that  the  alleged  agreement  had  been  entered  into  at  l^yallpur  and 
that  consequently  the  lower  Court  had  not  jurisdiction  to  trj^  the  case. 

I/ehl,  however,  that  althougli  the  suit  was  instituted  in  1906, 
section  21  of  the  Code  of  Civil  Procedure,  1908,  was  ai)plicable  to  the 
apijeal  and  Hnding  that  there  had  been  no  failure  of  justice,  the  objec- 
tion as  to  the  jdace  of  suing  was  disallowed  and  the  decree  of  the  lower 
Court  upheld. 

/.  />.  /?.  22  CaL  707  (779)  (/•'.  B.),  referred   to. 

No   87  P.  R.  1914. 

•TriU.SDICTION  (CIVIL  OR  REVENUE  COURT). 

J'l/njab  Tenancy  Ac',  XVIo/lSSl,  section  77  (3)  (i). 

Plaintiffs  sued  the  defendants  for  possession  of  the  land  in  suit  for 
the  purpose  of  using  it  as  a  threshing  floor.  Plaintiffs  were  admittedly 
occui)ancy  tenants  of  other  land  (»f  which  the  defendants  were  their 
lantllords,  aiul  they  (plaintiffs)  claimed  that  it  was  in  consequence  of 
their  holding  their  occupancy  rights  that  they  were  entitled  to  use  the 
land  in  suit  (which  was  formerly  shamUat  land  and  had  now  jtassed  to 
defendants  <m  partition)  as  a  threshing  floor. 

//'ffff,  that  the  suit  was  one  between  landlord  and  tenant  arising  out 
of  the  conditions  on  which  the  tenancy  was  held  within  the  meaning  of 
section  77  (3)  (i)  of  the  Tenancy  Act  and  was  consequently  within  tlie 
jurisdiction  of  the  Revenue  Coui-ts. 

/.  X.  li.  IG  J//.  ISI,  referred   to. 

No.  44  P.  R.  1914. 


K 


KIIATUIH 


M<iii:ii      Khairabail — iMlUiudur      district — follow      llin<lu     law      in 
matters  of  alienation. 

See  ('titffom  iMinHilh,,,)  (j). 


Kir.\TT.\RS. 

(1)  Attock  disti-i.-l      ;iiiioiint  uf  dcwcr. 
See  ('„Kt<nn  ( I ).•„■., ■). 


No.  16  P   R.  1914. 


No.  19  P.  R.  1914. 


(2)   >\ttock    distiict — succession     of     tlaughters  — collat<'rals     in    :)i(I 
d.'gree. 

See  Custom  ( Sn.r.^sivii)  i\\}. 


No.  97  P.  R.  1914. 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME.  xliii 


LAND  ACQUISITION  ACT,  189+. 

(l)     Skctions  is  and  19. 
Provisions  in  regard  to  reference  to  Court  rnuH  h>'   slr'u'lly  oh^prred — ■ 
time  limit — -extension  of- — minority. 

On  7th  June  1912  the  Collector  made  his  award.  On  11th  July 
1912  the  respondents  presented  a  vague  petition  on  unstamped  paper, 
which  was  returned  as  lieing  unstamped  and  not  specifying  the  field 
areas.  On  23rfl  July  Hakim,  respondent,  presented  a  written  objec 
tion  asking  the  Collector  to  review  his  award  and  grant  him  further 
compensiition.  This  was  rejected  as  time-barred  and  so  was  a  subse- 
quent petition  filed  by  Hakim  on  3rd  August  1912.  On  14th  August 
1912  Gainda,  respondent,  applied  to  the  Collector  practically  for  a 
review  of  his  award  wliich  was  rejected  as  time-barred.  No  further 
application,  after  tlie  rejection  of  the  unstamped  petition  of  11th  July, 
was  apparently  ma-le  on  behalf  of  the  minor  respondents  Miran  Baklish 
and  Allah  Ditta. 

The  Collector  after  reje:;ting  the  aforesaid  petitions,  however,  ordered 
that  they  should  be  sent  to  tlie  Divisional  Court  to  be  put  up  witli 
other  connected  cases  before  liim.  The  Divisional  Court  apparently  re- 
garded this  order  as  a  reference  under  sections  18  and  19  of  tht;  Lanrl 
Acquisition  Act,  and  acted  on  it. 

Hekl,  that  the  procedure  prescribed  in  sections  18  and  19  must  be 
strictly  observed  and  that  the  Divisional  Court  had  not  jurisdiction  to 
deal  with  the  respondents'  objections  to  the  Collector's  award — 

( 1 )  because  there  was  no  application  by    any    of    the    respondents 

asking  the  Collector  to    take  action   under    section    IS    of 
the  Act, 

(2)  because  the  petitions  made  to  the  Collector  were  time-barred, 
(.■))  because  the  Collector  rejected  the  petitions  and  did  not   refei' 

them  under  section  19  to  the  Divisional  Judge,  and 
(4)  as  regards  the  minor  respondents,  because  there  was  no   appli- 
cation at  all  before  the  Collector. 
/.  L.  R.  30  Bom.  275  (285),  referred  to. 

Ildd  also,  that  the  objection  as  to  the  jurisdiction  of  the  Divisional 
Judge  could  he  taken  at  any  time. 

Hehl  further,  that  the  period  of  limitation  laid  down  in  section  1  8 
of  the  Act  cannot  be  extended  on  the  ground  of  minority. 

No.  64  P    R.  1914. 
(2)     Sections  18,   19  and  54. 

Appeal  to  Chief  {Jourt  from  order  of  Divisional  Court  r<'jectino  re- 
ference, as  application  to  Collector  was  fime-harred — signature  to  award. 

Held,  that  an  award  which  is  .signed  "  A.  D.  Land  Acquisition 
Ofticer  "  is  sufficiently  signed  for  the  purposes  of  the  Land  Actpiisition 
Act. 

123  P.  R.  1908,  di.stinguished. 

Held  also,  that  no  appeal  lies  under  section  54  of  the  Lxnd  Acquisi- 
tion Actj  from  an  order    of  the    Divisional  Court  rejecting  a  reference 


xliv  TNDKX  OF  riVir.  CASES  RKPOHTKl)  IN  THIS  VOLU.ME, 


LAND  ACQUISITION  ACT,   1894— coucW. 

under  seitioii  IS,  on  the  Ki'ound  that  tlie   ai)i)lieation  to    the   Collector 
was  time-barred  luider  sub-section  (2),  clause  (o)  of  the  section. 

/.  L.  R.  39  Cal  393.  followed. 

Held  also,  that  the  Collector  in  accepting  the  application  after  the 
six  weeks  had  expired  could  not  bind  the  Government,  nor  was  it 
open  to  him  to  waive  an  objection  of  the  kind   in  question. 

/.  L.  R.  30  Bom.  275  and  Civil  Ai)peal  No.  270  of  1013  (unpub- 
lished), followed. 

7/i»W  further,  that  the  api.lic.iti..ii  t<.  111.-  Collector,  bein^  time- 
barred,  could  not  form    the  basis  of    a  rffcrcnce   undei-  sections  18  and 

19. 

No.  48  P.  R.  1914. 

LANDLORD  AND  TENANT. 

Right  of  landlord  to  sue  one  of  joint  tenants  of  a  house  for  whole  rent. 

See  Indian  Contract  Act  (4). 

No.  107  P.  R.  1914. 

LEASE. 

Tnib-letting — does  not  determine  lease  in  absence  of  express  conditioji 
to  that  effect. 

See  TmuRjh'  of  FropcHy  Act,  1882  (2). 

...  ...  ...  ...  ...  No.  83  P   R.  1914. 

LIMITATION. 

i\)  Laid  down  in  section  18,  T^and  Acquisition  Act,  for  pi-esenting 
an  application  to  Collector,  cannot  be  waived  bj'  the    latter. 

Hoe  Land  Acquisition  Act,  1894  (2). 

No.  48  P.  R.  1914. 

(2)  Under  .section  18  of  the  Land  Acquisition  Act  must  b(>  stiictly 
observed — no   extension  allowable  on  ground  of  minority. 

See  Land  Arnnisition  Act,  1894  (l). 

No.  64  P.  R.  1914. 

(3)  Not  applicable  to  action  taken  by  Court  under  Order  41,  lulc 
20,   Civil   Procedure  Code. 

See  Cirif  Procedure  Code,  1908  (18). 

No.  79  P.  R.  1914. 

(4)  Plaint  must  shew  grounds  upon  whieh  exemption  from  law  of 
limitation  is  claimed — plaintiff  cannot  rely  upon  grounds  not  so  stated. 

See  Indian  Limitation  Act,  1908   (l). 

No.  83  P.  R.  1914. 


MAINTENANCE. 

Cannot  undvv  J/ ittdshara   l)e  claimed    by    step-mother  fi-r. in  her  stop- 
son  after  partition. 

See  Hindu  Laro  (.5). 

No,  47  P.  R.  1914. 

MAKliUZA  TENURE. 

Delhi  flistrict — conditions  of. 

See  //if///  n-ayK. 

No.  51  P.  R.  1914. 
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MASTER  AND  SERVANT. 

Condition  of  service  to  rvork  on  holidays — enforcpment  of  j)ena1ty  for 
non-compl  in  n  ce. 

The  rules  of  service,  under  Avhich  plaintiff  was  engaged  by  the 
defendant  in  his  press  on  monthly  pay  of  Rs.  19,  required  the 
employee  to  work  on  holidays,  including  Sundays,  in  case  of  necessity, 
with  liability  to  summary  dismissal  and  forfeiture  of  15  days'  wages 
on  refusal.  Plaintift  failed  to  work  on  Sunday,  the  19th  May,  when 
ordered  to  do  so  and  was  in  consequence  dismissed  on  Monday,  the 
20th. 

PlaintifT  claimed  wages  foi-  19  days,  plus  some  overtime  allowance, 
plus  damages  (pay  for  15  days  more)  on  tlismissal,  in  all  Rs.  22-4-9. 

The  lower  Court  held  that  servants  coidd  not  be  forced  to  work  on 
a  Sunday,  it  being  a  holiday  under  the  Negotiable  Instruments  Act, 
and  decreed  pay  for  the  whole  month. 

Held,  that  the  contract  under  which  plaintiff  was  l)ound  to  work  on 
a  Sunday,  if  so  required,  was  valid  and  defendant  was  justified  in 
dismissing  plaintiff  on  the  20th  May,  but  that  the  presci'ibed  penalty 
of  forfeiture  of  pay  for  15  days  could  not  be  reasonably  exacted. 

No.  50  P.  R.  1914. 


MINOR. 


(I)     Compromise  on  his  behalf— not  for  his  benefit— appeal. 
See  Civil  Procedure  Code,  1908(5). 


No,  96  P.  R.  1914. 

(2)  Court  should  not  take  respon.sibility  for  marriage  of  minor  for 
whom  a  personal  guardian  has  been  appointed. 

See  Guardians  and  Wards  Act,  1890  (l). 

No.  98  P.  R.  1914. 

MINOR  AND  GUARDIAN. 

Court  not  to  appoint  guardians  in  cases  where  the  family  affairs  are 
satisfactory. 

See  Ouardirms  raid  Wards  Act,  1890  (2). 

No   93  P.  R.  1914. 

MINORITY. 

No  ground  for  extending  period  of  limitation  laid  down  in  section  18 
of  Land  Acquisition  Act. 

See  Land  Acquisition  Act,  1894  (l). 

No.  64  P.  R.  1914. 

MORTGAGE. 

( 1 )  Two  suits  for  possession  by  mortgagees — res  judicata. 

See  Res  judicata  (l). 

No    12  P.  R.  1914. 

(2)  Conditional  sale— Regidation  XVII  of  1806 — invalid  proceed- 
ings for  foreclosure — interest  allowable  on  such  a  mortgage. 

Plaintiffs  sued  to  redeem  cex'tain  land  mortgaged  by  a  collateral  of 
theirs  to  the  defendants  in  1883.  Under  the  terms  of  the  mortgage 
deed  defendants  got  possession  and  very  onerous  stipulations  wei'e  laid 
down  as  to   interest,  with    a    further  condition   that    if    the    mortgage 
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MORTGAGE— w»  fd. 

money  was  not  repaid  within  o  years  the  lantl  should  he  considered  as 
sold  to  the  defendants.  In  1887  the  mortgagees  t«x>k  proceedings 
under  Regulation  XVIT  of  1806. 

UpM,  that  the  proceedings  under  l{egulation  XVII  of  ISOf],  were 
invalid — 

ill)  as  no  attempt  was  made  to  proceed  against  all  of  the  heirs  of  the 
mortgagor. 

ol  /'.  R.  1.^92,  referred  to. 

(h)  as  the  notice-proceedings  made  no  reference  to  .section  7  of 
liegulation  XVII  of  180G. 

■1\  7'.  li.  1895,  21  r.  R.  1903  and  I'S  /'.  /,'.   190s,  referred  tc 

('•)  as  the  notice-proceedings  did  not  specify  the  :im<.uiit  r..  !»<•  jciid 
to  the  mortgagor  within  the  year  of  grace. 

,S4  P.  II.  188-2,  referred  to. 

H<l,l  }dso,  that  no  interest  should  he  allowed  to  the  mortgagees 
except  for  the  •>  years  after  which  the  land  was  to  be  considered  as  sokl, 
there  being  no  independent  covenant  as  to  interest  aftei-  that  period. 

92  /'.  R.  1908,  referred  to. 

If'lrl  further,  that  under  the  circumstances  of  the  ease  post  lUi-m 
flamages,  being  discretionary  with  the  Court,  must  be  refused. 

72  /'.  /.'.  1S92  and  95  P.  R.  1902.  referred  to. 

No.  57  P.  R    1914. 

(3)  Rexiilt  of  inm-payment  of  full  consideration — >cher<i  morliiimoc 
stnte.<t  that  ItP  /ion  rfreivfd  ron.nderation  2}rior  to  date  of  mortgage. 

Held,  that  the  piinciple  laid  down  in  59  P.  R.  1907  (/•'.  />'.)  does  not 
apply  to  a  case  where  tlie  mortgagor  states  that  he  has  received  con- 
sideration at  a  time  prior  to  the  mortgage,  Nshereas  in  i)oint  of  fact 
jiayment  of  the  full  sum  or  receipt  of  full  consideration  lias  not  been 
made  oi-  taken  place,  but  only  applies  to  cases  where  the  mortgagee 
at  tlie  time  of  the  mortgage  undertakes  t(»  i)ay,  or  to  do  soiuething  for, 
the  mortgagor  nftt^r  the  date  of  execution  of  the  mortgage  and  fails  to 
c^rry  out  his  undeitaking. 

192  /'.  L.   R.    1912,  referred  to. 

No.  67  P.  R.  1914. 

(4)  (Jondiiioiiol  soli'  on  non-payment  of  inter  etui  for  two  yearis — 
opplicability  of  R'-'/vloflon  XVII  of  1806 — redemption- limitation — 
jKjst  diem  inttrext. 

Plaintift  sued  in  March  1908  for  redemption  of  a  house  mortgaged 
to  defendant  on  6th  Octol)er  1870  for  Rs.  300.  Under  the  terms  of 
the  deefl  Rs.  200  were  to  cany  interest  at  Re.  1  per  cent,  per  mevHem 
and  the  interest  on  the  remaining  Rs.  100  was  to  be  set  off  against 
the  lent  of  the  house,  the  mortgagee  being  in  possession.  It  was  also 
stipulated  that  if  the  interest  was  not  paid  for  a  period  of  two  years 
the  mortgage  deed  would  thereafter  be  treated  as  a  sale-deed  and  the 
hou.se  would  become  the  ab.solute  proixirty  of  the  defendant. 

Held,  that  as  no  stipulated  j^eriod  for  redemption  was  mentioned  in 
the  m-.rtgage-deed  Regulation  XVII  of  1^06  did  not  apply  to  it,  but 
/t<?W  also,  that  the  mere  failure  to    i>ay   interest   for  two  years  did  not 
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UORTG  AGE— concld. 

make  the  mortgagee  the  absohite  owner  of  the  mortgaged  property 
and  deprive  the  mortgagor  of  his  right  to  redeem  within  60  years. 

1  P.  Jt  1881,  50  P.  R.    1906  and  70   P.  R.  1907,  referred  to. 

Tlc^d  further,  that  defendant  was  entitled  to  the  2  years'  interest 
incntioned  in  the  deed  and  also  to  post  diem  interest  at  the  stipulated 
i-ate  for  the  6  years  prior  to  institution  of  the  suit  by  way  of  damages 

95  P.  R.  1902,  referred  to. 

No.  94  P.  R.  1914. 

MOTHER. 

(1)  Not  A  person  who  would  be  entitled  to  inherit  either  the 
proprietary  land  of  her  son  or  his  occupancy  rights  and  therefore 
not  entitled  to  ])re-emption  under  section  12  {h)  thirdly,  Pre- 
emption Act. 

Hee  Punjab  Pre-emption  AH,  1905(5). 

No.  46  P.  R.  1914. 

(2)  Relative  position  of  mother  and  step-mother  under  Mitakshora, 
explained. 

8ee  Hindu  Lain  (5). 

No.  47  P.  R.   1914. 

MUHAMMADAN  LAW. 

(0     Decision    must    1)C   by — in    absence    of  i>roof  of   custom— right 
of  brother  of  last  holder's  mother  in  matters  of  succession. 
8ee  Custom  (Succes-'iion)  {■}). 

No.  17  P.  R.  1914. 

(2)  Right    of  a  MutawaUi  of  a  mosque  to  claim  pre-emption. 

8ee  Punjab  Pre-emption  Art,  1905  (6). 

No.  59  P.  R.   1914. 

(3)  tSahgal  Khatris — converts  to  Muhammadanism,  residents  of 
JuUundur  city— whether  governed  by  Custom  in  regard  to  alienations. 

See  Custom  {AHeuation)  (lO), 

No.  74  P.  R.  1914. 

ii)  Doiver — large  amount  claimed  as  fixed  dower — verbal  contract 
— evidence — whether  Court  can  decree  customary  amount,  tvhen  doiver 
was  fixed. 

Held,  that  a  verbal  contract  for  a  dower  of  a  large  sum  can 
be  admitted  only  if  proved  by  most  clear  and  satisfactory  evidence. 

Held  also,  that  where  both  plaintitF  antl  defendant  are  agreed 
that  there  was  a  fixed  dower,  the  dispute  is  confined  to  its  amount 
and  the  Court  cannot  go  into  the  question  as  to  what  would  be 
a  ]troper  dower.  If  the  plaintiff  fails  to  prove  that  the  amount 
alleged  by  her  was  fixed,  the  Court  can  only  decree  the  amount 
admitted  by  defendant. 

Held  further,  that  the  rules  of  procedure  and  evidence  laid 
down  in  the  Hidaya  to  be  followed  in  deciding  disputes  as  to 
dower  between  husbands  and  wIacs,  being  at  variance  with  the 
statute    law  on    the  subject,  cannot  be  followed  by  Courts  in  India. 

4  W.  R.  110,  referred  to. 

No.  105  P.  R.   1914. 
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MUTA  WALL  I. 

Of  ;i  nio.s<nie — right  of — to  claim  jire-emptioii. 
See  Punjnh  Pre-emptioi  Art,  1905  (6). 


No.  59  P.  R.  1914. 


OCCUPANCY  RIGHTS. 

Succession  to — by  illegitiinute  son 
See  Punjah  Tenancy  Act  (l). 

ONU>>PROBANDI. 

See  Burden  of  Proof. 


No.  15  P.  R    1914. 


No.  58  P.  R.  1914. 


P 

PARTNERSHIP. 

(1)  Suit  by  one  partner  against  his  co-partners  for  money,  icithout 
dissoJution  of  the  partnership. 

Plaintiff  and  defendants  had  entered  into  a  piirtnershi])  for  the 
acquisition  of  certain  standing  timber  and  for  its  disposal  in  the 
shape  of  beams  and  sleepers.  After  part  of  the  work  had  been 
done  the  partners  entered  into  an  agreement  by  which  i)laintill' 
in  return  for  certain  reuuuieration  should  complete  the;  work  of 
the  partnership.  Plaintiff"  now  sues  defendants  for  the  remuneration 
alleged  to  be  due  to  him  under  this  agreement.  Tt  was  admitted 
that  the  partnership  had  not  yet  been  dissolved. 

Hekl,  that  the  .suit  was  not  maintainable  without  dissolution  of 
the  i)artnership  and  rendition  of  accounts. 

110  7'.  R.   li)01    and  /.  /..  R.il  .UojI.  70,  distinguished. 

No.  38  P.  R.  1914. 

(2)  Hindu  joint  family — whether  di.ssohed  by  death  of  a  partner. 

See  Hindu  Laiv  (9). 

No.  101  P.  R.  1914. 

PENSIONS  ACT. 

SKCTIONS    1  1  AM)    12. 

Wlwther  appl.icabtii  to  alienations  made  prior  to  the  eilaclment — 
construction  of  statutes — retrospective  ejf^ect — assignmeni  of  (/rant  of 
fiiinl  reieniie —  lohether  a,  pensinn. 

Ifeld,  that  it  is  now  a  well  lecognisiMl  canon  of  the  interi)reta- 
tion  of  .statutes  that  a  legislative  enactment  is  prospective  and  not 
retrospective  in  its  opei-atiijii,  except  (1)  when  the  Act  only  affects 
the  procedure  of  the  Court  and  (2)  wjien  it  ai)pe^rH  clearly  that 
tlie    intention    of   the    Legislature    was    to    give  a  retrospective  effect. 

Held,  consequently,  that  .section  12  of  the  Pension.^  Act  is  not 
let ros]»ective  in  its  operation  and  does  not  therefore  affect  alienations 
of  jagtrs  made  before  the  ^Vct  came  into  force. 

/.  A.  R.  7  All.  SMG  (overruling  /.  A.  R.  (i  Ml.  (;.}()),  /.  L.  R. 
2  Rom.  291  an<l  /.  L.  It.   19  Horn.  250,  ieferr.;d  to. 

Ifcid  al.so,  that  an  a.ssignment  of  a  gi'ant  of  land  re\enue  is  nut 
l»rohibited      by    section      12,    unless     suc'i    grant    comes     within    the 
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PENSIONS  ACT— condd. 

meaning   of   the   word    "pension"  and   is   made  for  the  consideration 
specified  in  section  1 1 . 

27  P.  R.  1878,  57  P.  R.  1884,  133  P.  R.  1888,  referred  to. 

Held  fiu'thei',  that  an  assignment  of  land  revenue  may  <.»r  ma\" 
not  be  a  "pension"  within  the  meaning  of  sections  11  and  ll*, 
and  the  answer  to  the  question  must  depend  upon  the  facts  of 
each  case. 

137    P.    R.    1890,    Uo    P.    R.    1906,  and  9(i  P.  li.  1906,  referred  to. 

Held  also,  that  as  in  this  case  the  grant  was  of  a  fixetl  sum 
I)ayable  by  the  assignment  of  land  reveiuie  and  was  clearly  made 
for  ix)litical  services  it  was  a  "  pension  "  and  came  within  the  jjrotection 
afforded  by  section  12. 

No.  86  P.  R.   1914. 

PERSONAL  LAW. 

Must  be  applied  in  absence  of  pi-oof  of  custom. 

See  Custom  {Succession)  (3). 

No.  17  P.  R    1914. 

PLACE  OF  SUING. 

Objection  to,  not  allowed  in  Appellate  Couit,  where  there  has 
been  no  failure  of  justice. 

See  Jti7'isdictiou. 

'      ...  ...  ...  No.  87  P.  R.  1914. 

PLAINT. 

(1)  Amendment  of — when  admissible. 

See  Civil  Procedure  Code,  1908  (ll). 

No.  62  P.  R.    1914. 

(2)  Must  shew  ground  for  exemption  from  law  of  limitation. 

See  Indian  Limitation  Act,  1908,  (l). 

No.  83  P.  R.    1914. 

PRE-EMPTION. 

(l)  Indivisible  transaction — vendees  cannot  she>o  by  parol  evidence 
that  transaction  is  divisible — stare  decisis. 

Certain  land  was  sold  to  five  persons  for  a  consideration  vi 
Rs.  1,000,  and  the  deed  stated  that  the  .sale  was  to  the  first  four 
vendees  as  regards  four  shares  and  to  the  fifth  \'endee  as  regards 
the  remaining  fifth  share.  In  a  suit  for  pre-emption  of  the  whole 
property  the  transaction  being  treated  as  indivisible  the  vendor 
sought  to  adduce  parol  evidence  to  shew  the  sale  was  a  divisible 
one — 

Held,  that  persons  who,  by  clothing  their  transaction  in  a  ])aiticular 
form,  have  induced  a  pre-emptor  to  come  forward  and  claim  pre- 
emption in  respect  of  the  transaction  as  a  whole,  cannot  be  allowerl 
to  turn  round  thereafter  and  claim  to  shew  that  their  real  intention 
was  something  quite  different. 

Held  also,  on  the  principle  of  stare  decisis,  tollowiug: — 

9-1:    P.    R.    1895,66    P.   R.    1896,48    P.    R.    1907  and    [ij  Indian 

Cases  979  and  dissenting  from  /.    L.  R.  VJ  AH.  I4:f> :— 
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That  As-licrc  the  ■jmiclia.se-iiKHicx-  i'or  a  salf  is  \>n\i\  in  a  luinp 
sum  without  .specificiitioii  of  the  amounts  paid  by  the  various 
vendees,  the  transtiction  nnist  be  regarded  as  indivisible,  though 
the  shares  to  be  taken  by  the  \aiious  \endees  may  have  been 
specified  in  the  deed. 

No.  6  P.  R.  1914. 

(•_')  JS'otice  to  l)e  issue<l  to  pre-emi»lors  under  s,cction  Ki,  Pre- 
en iption  Act — vahdity  of — 

See  r>n,j<'f>  Prr-r„ij>/in>,  J,/,  190.^  (7). 

No.  14  P.  R.  1914. 

(.■>)  Siijieiior  rights  tif  eollateral,  who  is  also  a  co-.sharer,  over 
mere  eollateral — rights  of  eo-sharer  in  .■>hamifa(  ai)peitaining  to 
khatas  sold. 

(<ee  I'uvjab  Fre-anpdun  Act,  1905  (3). 

No.  43  P.  R.  1914. 

( I)     Jlight  of  Mula'calll  of  a  mosque  to  claim — 

.See  Punjab  Pre-empdou  Act,  1905  (6). 

No.  59  P.  R.  1914. 

(5)  Accidental  omission  of  i>art  of  the  jnoperty  in  plaint — 
auiendment  of. 

See  Civil  Pro<yd»rc  Code,  1908  (ll) 

No.  62  P.  R,  1914. 

(0)     Colhisive  suit. 

One  D.  S.  sold  the  land  in  dispute  to  K.  S.  for  lis.  5,000.  On  the 
last  day  «»f  linutation  II.  S.  and  S.  S.,  co-i>roin'ieti>rs  in  the  patd, 
biought  a  suit  for  pre  eiuittion  claimijig  that  the  price  was  not  fixed 
in  good  faith  and  oilering  to  pay  Ks.  -J,000  or  mai-ket  value.  On  the 
same  day  and  innucdiately  after  the  institution  of  the  first  suit,  A  S. 
brother  of  the  Acjidor,  also  instituted  a  suit  foi'  pre-emption  oifering 
l<i  i>ay  the  full  price  of  Rs.  5,000.  Tlie  latter's  superior  right  of  pre- 
emption was  admitted,  but  the  Divisional  Court  dismissed  his  suit  on 
the  ground  that  he  was  acting  in  collusion  with  the  sendee  and  in 
the  lattei-'s  interest. 

//r/fi,  that  l)efore  the  suit  of  A.  S.  could  be  dismissed  on  tiic  ground 
of  its  being  eollusive,  it  .should  have  been  .shown  by  the  strictest 
evidence  that  the  object  of  A.  S.  was  really  to  secure  the  land  foi- 
the  vendee  and  a  desire  to  annoy  and  defeat  a  lival  ijre-emptor  was 
not  sufficient. 

1.-59  P.  P.  1894,  19  J'.  A',  1S9.S  10  7^  P.  1902,  (u  P.  P.  1907,  .s7 
P.  P.  189G,  7  P.  P.  1912  aiifl  5^^  P.  P.  1912,  referred  to. 

No.  103  P,  R.1914, 
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PROVINCIAL  INSOLVENCY  ACT,  1907. 
Section  30. 

Indian  Insolvency  Act  (iSiS)  11  mid  12  Vice.  21,  .svr/io//  39 — 
acquisition  by  debtor  of  insolvent  firm  of  liundis  draicn  ly  flto  laltfv — 
claim  of  set  off  on  mutual  dealings. 

In  September  1906  the  defendant-flrm  was  indebted  to  tlie  fiiins  of 
S.  N.  P.  L.  and  H.  D.  B.  D.  in  a  sum  of  over  Rs.  4,000. 

In  the  same  month  the  two  firms  (which  were  in  reality  one, 
trading  under  sepai'ate  names}  became  financially  embarrassed  and  on 
l."^th  November  1906  they  executed  a  deed  by  which  the  whole  of 
their  property  was  transferred  to  10  persons  as  trustees  for  the  creditors 
of  the  firms.  Insolvency  proceedings  thereafter  took  place  both  at 
Amritsar  and  at  Bombay  and  on  31st  May  1907  the  firms  were  declar- 
ed insolvent  by  the  High  Court  of  Bombay.  On  2nd  January  1911 
the  outstandings  of  the  insolvent  firms  were  sold  by  public  auction 
and  purchased  by  the  plaintiff,  who  now  sued  the  defendant-firm  for 
recovery  of  the  sum  due  by  them  to  the  insolvent  firms. 

The  defendant-firm  alleged  that  they  had  on  the  16th  Novembei- 
1906  purchased  3  hundis  of  the  total  value  of  Rs.  .'"),->00  drawn  by  one 
of  the  insolvent  firms  in  favour  of  the  firm  of  N.  C.  M.  M.  and 
they  now  claimed  to  set  off  the  amount  of  the  hiiudls  against  the 
l)laintiff's  claims  under  section  30  of  the  Provincial  Insolvency  Act, 
1907. 

The  Chief  Court  found  on  the  facts  that  the  transaction  between 
the  defendant-firm  and  the  firm  of  N.  C.  M.  M.  was  entered  into 
with  the  full  knowledge  that  the  drawer  of  the  hundis  at  that  time 
had  become  hopelessly  involved  and  that  the  transfer  was  practically 
a  bogus  one,  the  object  being  to  enable  the  defendants  to  set  off  tlie 
)noney  due  on  the  hundis  against  their  own  debts. 

Ilehl  on  these  facts,  and  following  the  principles  laid  down  in 
Di'^kion  v.  Evans,  3  Revised  Reports  at  p.  119,  and  in  In  re  Milan 
Tramways  Coys.,  25  Ch.  D.  587,  that  there  were  no  such  nuitual 
dealings  between  the  insolvent  firm  and  the  defendants  as  to  enable 
the  latter  to  rely  on  the  provisions  of  either  section  39  of  the  Indian 
Insolvency  Act  (which  had  not  been  repealed  at  tlie  time)  oj' 
section  30  of  the  Provincial  Insolvency  Act. 

Collins  v.  Jones,  34  Revised  Reports  o72,  referred  to. 

No    53  P.  R.  1914, 

PROVISIONAL  LIQUIDATOR. 

Power  of  District  Court  in  winding-up  proceedings  to  appoint  a — 

See  Indian  Companies  Act,   1882  (l). 

No.  31  P.  R.  1914. 

PUNJAB  ALIENATION  OF  LAND  ACT,   1900. 
Section  21   A  (2). 
Limitatinn  of  fu-o  months  cannot  he  extended. 

Held,  that  the  period  of  two  months  within  which  an  applicaticn 
should.  1)0  made  by  a  Deputy  Commissioner  under  section  21  A  (2), 
of  the  Alienation  of  I^and  Act,  1900,  caimot  be  extendi'd  by  the 
Court  to  winch  tlie  api)lication  is  made. 
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PI^N.TA?.  ALIEN ATTON  OF  LAND  ACT,   WOO— coiicld. 

//^W  also,  that  it    is   extremely  doubtful  whether  section  21  A  (2), 
Alienation  of  Kand  Act,    ap])lies  to    a  decree  passed    under    section  9, 
Specific  Relief  Act,  where  no  question  of  title  is  decided. 
.„  ..  ...  ...  ...  ...  No.  7  P.  R    1914. 

Pl'N.TAB  COURTS  ACT,  1884. 

(1)  .Section  40. 

Further  appeal  from  order  of  remand  of  Divisional  Judge  on  a 
]X)int  of  custom — certificate. 

See  Civil  Procedure  Code,  1908  (7). 

No.  85  P.  R.  1914. 

(2)  Section  70  (l)  (a). 

Poiver  of  Chief  Coiirt  to  revise  an  order  rejecting  a  plaint  Jor  non- 
payment of  extra  Court-fee — decree — appeal  ahJp — Civil  Procedure  Code, 
1908,  sections  2,  96  (l),  \\f>—Covrf  IWs  Act,  VII of  1870,  section  12.  . 

Where  the  Court  in  which  a  suit  was  instituted  held  that  it  had 
been  midervalued  and  directed  the  plaintiff  to  pay  additional  Court- 
fee  and  refusing  plaintiffs  prayei'  for  four  months'  time  proceeded  to 
reject  the  plaint  under  order  7,  rule  11  (b)  of  the  Code  of  Civil 
Procedure — 

Rpld,  that  the  order  is  a  decree  within  the  meaning  of  section  2  of 
the  Code,  and  is  apjiealable  notwithstanding  the  provisions  of  section 
12  of  the  Court  Fee.s  Act  and  consequently  no  revision  against  the 
Older  could  be  entertained  by  the  Chief  Court  under  .section  70  (l)  (a) 
of  the  Punjab  Courts  Act. 

/.  L.  R.  6  Cal  249,  14  6W.  W.  N.  343,  /.  L.  It.  11  AH  91  (/•:  B.), 
12  Cal.  L.  R.  148.  /.  L.  R.  28  Cah  334,  referred  to. 

/.  A.  n.  12  All.  129  (F.n.),  I.  L  R.  14  Mad.  Ifi9,  /.  L.  R.  Id 
Hem.  f'.in  and  /.  A.  R.  7  Bom.  311,  distingui.shed. 

...  No.  80  P.  R    1914. 

PUNJAP.  LIMITATION   ACT,    lOOO. 

Not  applicable  to  suits  for  jtos.se.ssion  by  revei'sionors  aftei-  death  of 
widow  of  last  male  holdei". 

See  CuHtom  {AHpuafiirn)  (7). 

No    29  P.  R.  1014 

PUN.IAB  MUNICIPAL  ACT,   1891. 

Section  38. 

Xotir,-  nf.-oiit. 

If'ltl,  that  se.-tioM  3s  of  the  Arunicipal  Act  floes  not  apply  to  a 
suit  for  a  de<-laration  that  j.laintiH"  is  the  owner  of  a  certain  ph.t  'of 
land,  and  that  the  defendant  (Municipal  Committee)  who  refused 
l.laintill'pfnnissioii  to  Inn' id  on  it,  all.-ging  that  it  was  theii- j.roperty, 
had  no  right  to  it. 

y.  A.  A'.  22  /{om.  2.iO,  J.  A.  /.'.  22  Horn.  283,  /.  A,  R.  22  Bom.  28!) 
{F.  /!.).  I.  A.  A'.  22    r,u,„.  (i.U;  .-md  /.  A.  7?.  25  Bom.  142,  approved. 

No   32  P   R    1914 
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PrXJAB  PRE-EMPTION  ACT,  1905. 

(1)  Section  11,  proviso. 

Ej^ect  on  rights  o_f  pr<>-p,mptor  ivhere  vendee  acquires  a  neu;  status 
after  date  of  sale. 

On  the  23rd  October  1906  agncultiiral  land  was  sold  by  an  Arora 
proprietor  t.i  a  Kureshi  and  on  the  12th  April  1907  the  Knreshis 
were  declaivd  members  of  an  agricultural  tribe.  In  October  1907 
plaintiff,  an  Arora  of  same  tribe  as  vendee  and  a  co-sharer  in  the 
khata  comprising  the  land  sold  (Pre-emption  Act,  section  11,  proviso), 
brought  the  present  suit  for  pre-emption.  It  was  contended  that 
inasmuch  as  the  vendee  became  a  member  of  an  agricultural  tribe 
before  the  date  of  suit  he  acquired  a  right  of  pre-emption  at  least  equal 
to  that  of  the  plaintiff,    whose  suit  must   consequently  fail. 

Held,  following  the  ruling  of  the  majority  of  the  Full  Bench  in  90 
P.  R.  1909  (/'\  B\  that  the  j)laintiff  must  succeed  by  reason  of  the 
superiority  of  his  position  at  the  date  of  sale  and  his  retention  of  the 
status  on  which  his  suit  was  based. 

5.3  P.  7?.  1911,  distinguished. 

..  ...  ...  ...  No.  26  P.  R.  1914. 

(2)  Section  11,  proviso. 

Whither  a  tarkhan  and  a  Lobar  are  members  of  same  tribe. 
Held,  having  regard  to  the  principle  laid  down  in  112  P.  R.  190S, 
(p.  515),  viz.,  that  the  word  "tribe"  as  used  in  section  11  proviso  of 
the  Punjab  Pre-emption  Act  should  be  construed  broadly  and  that 
each  case  should  be  decided  on  its  merits,  it  had  not  been  shown  that 
the  concurrent  findings  of  the  lower  Courts  that  the  tarkhan  claimant 
belonged  to  the  same  tribe  as  the  vendors  «'ho  are  Lohars  of  the 
same  village,  were  incorrect. 

No.  49  P.  R.  1914. 
(8)     Section-  12. 
Prfference    to  pre-empt<n\    a.   oollateral    of   vendor  who    is   ali^o   a  eo- 
.sharer,  over    n.  collaterid    in    same    degree — loh^fher    it    applies     to    the 
shamilat  appi^rtaining  to   thp  khatas   sold  in   lohich  the  vendee    is  aloo  a 
co-sharer. 

Held,  that  a  collateral  who  is  also  a  co-sharer  in  the  land  sold  has  a 
preferential  right  of  pre-emption  to  a  vendee-collateral,  equally  related 
to  the  vendor. 

Held  further,  that  this  preferential  right  extends  also  to  the  shamilat 
appertaining  or   accessory  to  the  land    sold,  although   the  vendee  is  a 

co-sharer  in  the  general  shamilat-deh.  _ 

No.  43  P.  R.  1914. 

(4)     Section  12  (c)  secondly. 
Whether  a  thidla  is  a  sab-division,  ivithin  meaning  of  tin'  clause. 

Where  it  was  found,  as  in  this  case,  that  the  village  was  dividetl 
into  tsvo  pii'fis,  called  patti  Jatan  and  patti  Gujaran,  and  that  patti 
Jatan  was  further  divided  into  two  thullas,  and  each  thnlla 
had  a  separate  >ihamilat  thnlla,  in  which  the  proprietors  of  the 
other  thnlla  had  no  shai-e,  and  ea,ch  thnlla  was  enterofl  in  an«l 
authenticated  by  the  Settlement  Record — 

Held,  following  the  principle  laid  down  in  169  P.  R.  1889,  that  the 
thnlla.^^  were  sub-divisions  of  the  village  within   the  meaning  of  section 
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PUN.TAP,  PRE-EMPTION   ACT,  1905— conid. 

i-2  \i-)xeo(mrUy  r>f  the  Punjab  Pre-emption  Act,  1905,  notwithstanding 

that  the  suWlivision  oi  patd  Jatan  into   two  f  hull  aft  was  made    on  the 

kht't  hat  and  not  on  the  chak  hat  principle. 

fiO   P.  R.  1893,  70  P.   R.    1.^94,    45    F.  R.  1897    and  142   P.  L.  R. 

1905,  referred  to. 

No.  60  P.  R.  1914. 

(5)     .SiXTlON  12  {!>)  third! !j. 
X<it  applicable  to  a    mother  in    regard  to   either  a  proprietary  or  an 
oi',-apan<'!/  liolding — Pnnjah  Tenancy  Act,  XVI  of  I'f^Sl,  .<iectio)i  59. 

/A'/r/,  that  as  ft  mother  under  customary  1m\v  is  not  a  person  who 
would  he  entitled  to  inherit  the  pi'oprietary  land  of  her  son  on  the 
hitter's  decease,  and  as  inider  section  59  of  the  Punjab  Teiiancy  Act, 
she  has  no  right  whatever  to  succeed  to  his  occupancy  rights,  section 
\->  (h)  thirdly  <\i  the  Punjab  Pre-emption  Act  does  not  confer  a  right 
of  ])re-emi>tion  upon  her  in  regard  to  either  a  pi'oprietary  or  an 
ocoipancy  holding,  sold  by  hei-  son. 

/ft'ld  also,  that  the  iiK)ther's  right  under  Customary  Law  to  tem- 
porary possession  of  hei'  deceased  son's  lan(lc(|  ])i-opcrty  is  similar  to 
that  of  a  widow  and  is  a  mere  development  or  her  oiiginal  right  to 
maintenance. 

34  P.  R.  1893,  leferred  to. 

No.  46  P.  R.  1914. 

(0)     .Section  13  {\)  seventhly. 

Urhan  immovahle  property — statn,fi  of  AfntawalH  of  a  moaque  and 
yfanacjer  of  a  dharm><ala  to  claim  pre-emption — ^fuhammadan  law. 

I/cid,  that  the  Mutawalli  of  a  Muhammadan  mosque  has  a  right  of 
pi-e-emption,  and  can  exercise  that  I'ight,  under  section  13  (l)  fiPventhly 
of  the  Punjab  Pre-emption  Act,  TI  of  1905,  in  resjjcct  of  urban  inmiov- 
able  i)roperty  which  is  adjacent  to  the  mosque,  and  that  for  the 
l)urposes  of  the  Pie-emption  Act,  no  distinction  can  be  made  between 
tlie  rights  of  the,  Mutawalli  of  a  mosque  and  those  of  the  Maitager  of  a 
dharn^>iala. 

153  P.  R.  l.^'^l,  100  P.  R.  1885,  and  /.  L.  R.  2G  All.  212,  referred 
to. 

f'ivil    \i)V>eal  Xo.  1525  of  1882  (unpublished),  disapproved. 

'.,  ..  ...  ...  ...  No.  59  P.  R.  1914. 

(7)     Section  10. 

Nature  of  application  for  is/in e  of  a  notice — validity  of  notice,  not 
fiif/ned  hy  the  applicant  or  the  presiding  offi,cer  of  the  Court. 

Jleld,  that  it  is  not  essential  before  a  notice  is  issued  under  .section 
10  <tf  the  Punjab  Pi-e-emption  Act  that  there  should  have  been  negotia- 
tions with  any  i>articular  individual  for  the  .sale  of  the  pi-opert>'  and 
no  limit  is  provided  (>ither  as  i-egards  the  time  within  which  negotiations 
are  to  be  completcfl  after  the  issue  of  notice  or  as  regards  the 
iTumbcr  of  persons  who  can  \ye  approached  with  a  view  to  negotiating 
the  sale. 

Jli'ld  fm-ther,  that  a  notice,  issued  under  section  10  of  the 
Punjab  Pre-emption  Act  which    is    signed    by    the    otluiMl    authorised 
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PUNJAB  PRE-EMPTION  ACT,  1 905— co«c?f7. 

to  sign  and  issue  processes  under  the  orders  of  the  Court  and  bears 
the  seal  of  the  Court  is  not  bad  because  it  is  not  signed  by  the 
person  at  whose  instance  it  is  issued  or  by  the  j^resithiig  ollicer  of  the 
Court. 

No.   14  P.  R.  1914. 

PUNJAB  TENANCY  ACT,  1887. 

(1)  Sectigx  59. 

)Sncc€Ssiou  to  ucrHp(inrij  Onmncii  hij  illcyitiDtati'.  son. 

Held,  that  an  illegitimate  son  of  a  Chaiubar  llajpiit  of  the 
/Hoshiarpur  District  is  not  entitled  to  succeed  to  his  father's  occupancy 
rights  under  section  59  of  the  Punjab  Tenancy.  Act,  as  he  is  not  a 
male  lineal  descendant  of  his  father  within  the  meaning  of  that 
section. 

()5  P.  IL  1911  and  /.  L.  R.  30  AU.  508,  referred  t... 

No.  15  P.  R.  1914. 

(2)  .Section  59. 

A  mother  has  no  right  of  succession  to  an  occui)ancy  holding. 

8ee  Ptinjab  Pre-emptum  Act,  1905  (5). 

No.  46  P.  R.  1914. 

(3)  Sections  59  and  112. 

Hucccssioii  to  orcupancy  hokliuy — enfrij  in  Wajib-ul-arz  of  Settlement 
Per  or  d,  1869-1873. 

The  question  being  whether  succession  in  this  case  could  be 
governed  by  an  agreement  between  landloixls  and  occupancy  tenants 
incorporated  in  the  village  WOijih-id-arz  as  framed  in  a  revision 
of  the  record  of  rights  of  the  Una  tahsU  extending  over  the  years 
1869-1873. 

7AVd  that  for  the  purposes  of  section  112  of  the  Tenancy  Act  the 
Court  can  only  consider  the  Wajih-id-<u-:.  of  the  re\ised  record. 

J/etd  further,  that  as  the  Wojib-id-nrz  was  a  part  of  the  record  taken 
\\\)  in  1872  and  not  finally  attested  by  the  Settlement  Tahsildar  till  the 
25th  IVrarch  1873  the  entry  relied  on  did  not  fulfill  the  condition  of  sec- 
tion 1  12  in  regard  to  time. 

Tlic  conflict  between  the  rulings  in  97  7^  P.  1909,  38  P.  P.  1910  and 
Civil  Bevision  400  of  1908  (unpublished)  and  the  rulings  47  P.  P. 
1877,  Gl  P.  R.  1877,  22  P.  P.  1882,  196  P.  P.  1889,  20  P.  R.  1896 
and  130  7'.  A^  1907,  pointed  out. 

No.  22  P.  R.  1914. 

(4)  Section  77  (3)  {i}. 

Suit  by  occupancy  tenant  against  landlord  for  possession  of  land  for 
]jurpose  of  using  it  as  a  threshing  floor. 

See  Jurisdiction  {Civil  or  Revenue  Court). 

No.  444  P.  R.  1914, 
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PUNJAB  TENANCY  ACT,   1887— concld. 

(5)     Section  100  (2). 
Registration  of  decree  of  a  Reveane    Court  as  one  of  a  Civil    Coiort — 
prejudice  to  parties. 

The  plaintiff  sued  in  the  Revenue  Court  tu  iccuwr  Rs.  160  as 
damages  for  2  years  under  an  agreement,  bj'  which  the  defendants 
midei-took  to  give  up  cultivation  of  certain  land  to  i^laintiffs  or  in 
default  to  yny  Rs.  80  a  year.  The  Assistant  Collector  dismissed 
•the  suit  holding  that  the  matter  was  one  for  a  Civil  Court  to  decide. 

Tlie  Collector  on  a|)i)eal  decreed  the  claim.  The  Commissioner, 
li(jlding  that  the  Revenue  Courts  had  no  jurisdiction,  referred  the  ci^fm 
to  the  Chief  Coin-t  to  lia\e  the  decree  of  the  Collector  registered  as  that 
of  a  Civil  Coui-t. 

Held,  that  the  suit,  if  heard  by  the  Civil  Courts,  would  be  a  .Small 
Cause  under  Rs.  500  in  value  and  no  second  appeal  would  be  competent, 
so  that  the  effect  of  registering  the  decree  of  the  Collector  would  be  to 
piejudice  the  defendants  by  dejjriving  them  of  all  further  lemedy  and 
the  Chief  Court  could  not,  therefore,  inter\ene  under  section  100  (2)  of 
the  Tenancy  Act. 

No.  56  P.  R.  1914. 

R 

REGISTERED  SALE  DEED. 

Burden  of  proof  of  consideration  laid  on  vendee  where    he  has    slept 
ijyev  his  rights  for  a  long  time. 
See  Bnrdeu  of  Proof. 


RECULATION  XVII  OF  1806. 

(l)     Flaws  in  proceedings  for  foreclosure  under — 
See  mortgage  (2) 


No.  58  P.  R.  1914 


No.  57  P.  R.  1914. 


(2)  Not  applicable  to  mortgages  where  no  stipulated  period  for  re- 
demption is  mentioned  in  the  deed. 

See  Mortgojje  (4). 

No.  94  P.  R.  1914. 

KE.S  .irDKJATA. 

(1)  CiviJ  Procedure  Cod>;  Aet  XIV  of  1882,  section  lo--M<  sail 
Jor  possession  \>y  redemption — aeroad  snil  for  possession. 

The  land  in  suit  whs  fii-st  mortgaged  for  lis.  I'^^O.  Subse(|uently  in 
I'SHO  it  was  inortgagcfl  again  to  thriic  persons,  viz.,  N.,  K.  and  H.  (X. 
having  four  shares  while  the  remaining  two  had  two  and  one  share, 
res|»ectively).  These  three  mortgagees  instituted  a  suit  foi'  ])Osses- 
sion  by  i'edejni)tion  against  the  i)revious  mortgagee  and  the  representa- 
tives of  the  mortgagors.  This  suit  was  fmally  decreed  in  1893,  by 
which  plaintiffs  were  to  obtain  po.ssession  on  payment  of  Rs.  103  to 
the  previous  mortgagee.     This  decree  was  never  executed. 
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REH  JUDICATA— coHcM. 

The  present  plaintiffs,  the  sons  of  N.,  now  brought  another  suit  for 
possession  of  their  rth  share  against  the  same  parties  alleging  that  they 
paid  off  the  pi-evious  mortgagee  out  of  Court  within  twelve  years  of  suit. 
It  was  proved  that  the  mortgagors  had  all  along  remained  in  possession 
of  the  mortgaged  land — 

Held,  that  the  previous  suit,  qua  the  mortgagors,  was  one  for  posses- 
sion similar  to  the  one  now  brought  and,  as  both  suits  were  based  upon 
the  same  cause  of  action,  the  present  suit  was  barred  by  the  rule  of 
res  judicata  under  section  13  of  the  old  Code  of  Civil  Procedure. 

No.  12   P.  R.  1914. 

(2)  Where  plea  of  khana-dainadi  had  not  been  pressed  in  previous 
suit  between  the  pai-ties. 

iSee  Custom  ( Alipnation)  (7)- 

No.  29  P.  R.  1914. 

(3)  (Suit  by  mortgagee  to  redeem  from  sub-mortgagee  who  has  pur- 
chased equity  of  redemption — subsequent  suit  by  latter  to  redeem  the 
mortgage. 

8ee  Civil  Procedure  Code,  1908   (2), 

No.  102  PR.  1914. 


RESTITUTION. 

See  Civil  Procedure  Code,  1908  (9), 


No.  10  P.  R.  1914. 


REVISION  (CIVIL). 

( 1 )  Conduct  of  jjetitioner  shewing  acquiescence  in  the  order  objected 
to — refusal  of  Chief  Court  to  exercise  its  revisional  jurisdiction — conflict 
of  rulincfs  as  to  admissibility  of  remedy  on  revision  where  petitioner  has 
another  remedy  by  tvay  of  ajypeal  from  the  final  decree. 

An  exparte  decree  was  passed  against  the  defendant-respondents  in 
the  case  and  they  applied  to  have  it  set  aside.  The  District  Judge 
passed  an  order  on  6th  Decembei',  setting  aside  the  ex-parte  decree 
conditional  on  the  respondents  paying  to  the  plaintiff-petitioner  Rs.  25 
by  way  of  cost.  The  costs  were  paid  on  the  7th  December  and  received 
by  petitioner  without  protest.  On  the  8th  plaintiff-petitioner  put  in 
his  replication  to  the  respondent's  pleas.  On  10th  December  the  case 
was  made  over  to  the  Sub-Judge  for  trial  and  on  the  14th  that  Court 
appointed  a  commissioner  to  go  through  the  accounts  of  the  parties 
and  report  thereon  ;  on  the  6th  February  1911  the  petitioner  filed  the 
•   present  petition  for  revision. 

Held,  that  the  petitioner's  conduct  after  the  order  of  the  6th  Decem- 
ber shewed  that  he  did  not  consider  himself  materially  prejudiced  by 
the  order  and  taking  into  consideration  the  delay  in  filing  this  petition 
the  Chief  Court  was  justified  in  declining  to  exercise  its  revisional  juris- 
diction in  fa^•our  of  the  petitioner. 

The  conflict  in  the  rulings  125  P.  R.  1892  and  /.  L.  R.  34  All.  592 
on  the  one  hand  and  /.  L.  R.  -22  Cal.  981,  9  Cal.  W.  N.  584  and 
/.  L.  R.  25  All.  280  on  the  other,  pointed  out. 

No.  25  P.  R.  1914. 


Iviii  INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME. 

KE VT8T()N  (Cl\IL)—.'oncJd. 

(2)     Tniniaterial  irregularities  in  proceedings,    not    sufficient    ground 
for  revising  decree  passed  on  an  award  of  arlntrators. 
See  Ciri/  Prooxhn-p  C<d,\  1908  (19). 

No.  28  P.  R.  1914. 

(0)  An  order  ic.jecting  a  plaint  for  non-payment  of    exti-a  Court -fee 
is  oi)en  to  ai)pe;d  and  consequently  no  revision  can  be    entertained. 

See  Piinjitb  Courts  Art,  1884  (2). 

No.  80  P.  R.  1914. 

mWAJ-I-AM. 

(1)  Hoshiarpur  district — .succession  liy  adojited    son    in  liis  natural 
family — Bains  Jats  —  Tnhnil  Garhshankar. 

Value  of  entry  in — wherecustom   of  one  ])art  of   a  distiict  is  dilfcreii- 
tiated  from  the  rest. 

See  Citfifom  (SnccPfisioii)  (10). 

No.  55  P.  R.  1914. 

(2)  Jlieluiu    district^iVwans — power    of  alienation    of   propi-ietors 
having  sons  living. 

See  Custom  (Aliennfion)  (9). 

No.  72  P.  R.  1914. 

(3)  Jullundur  tnhsi/ — succession  to  heii-less     estates — jii-oprictors  of 
pafti. 

See  Custom  (Siircpssiou)  (l). 

No.  3   P.   R     1914. 


(4)      Kulu   -widow  of  Bairagi — succession  by 
See  (Jnstom  'Succession)  (0). 


No.   36  P.  R   1914. 


(.*"))      r.ndhiana  distiict,  Tahsil    Jagraon — Jats     coiialcial    siiccrssioii 
bv  adopted  sou  in  family  of  his  adoptive  father. 
See  ('iixtiin}  (Siiccfssio'/l.)  (7). 

No.  40  P.  R.  1914. 

(6)  Muzaft'argarh  di.sti-ict — Ourinani  Biloches — Sister's  prefer<'ntial 
right  of  succession  to  collaterals  in  Hth  degree — entry  throws  onus  /iro- 
bdiifVi  on  th((  cfdlateials. 

See  Ciixtom  (Succession)  (l  2). 

No.  104  P.  R.  1914. 

(7)  Rawalpindi    district — powei-    of    alienation    by    soniess  Awan 
prcpriet«»r. 

See  Custom  {Alienation)  (2). 

No.   5   P.   R.  1914. 

(s)     Sialkot  disti-ict — adoption  of  daughter's  .son— A  wans. 
•See  Cn>ttom  (Adoption)  (\). 

No.  9  P.   R.   1914. 
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SALE. 

To  various  vendees — whose  share  in  the  payment  of  the  purchase- 
money  is  not  specified  though  their  respective  shares  in  the  property 
are  given,  not  a  divisible  transaction.* 

See  Pre-emption  (l). 

No.  6P.  R.  1914. 

SON-IN-LAW. 

Land  gifted  to,  descends  to  female  as  well  as  male  heirs- 
See  Custom  {Succession)  (2). 

No.  13  P.  R.  1914. 

^UITS  VALUATION  ACT,  1887. 

(1)  Sections  3,  4  and  Rule  VI. 

Valuation  of  suit  for  declaration  by  occupanci;  tenimix  against  their 
landlords  that  the  latter  are  itof  entitled  to  recover  from  thrm  more  than 
■leth  share  of  produce. 

Held,  that  a  suit  for  a  declaration  brought  by  ])laintiffs,  as  occupancy 
tenants  against  defendants,  as  their  landlords,  to  the  eflect  that  the 
latter  are  not  entitled  to  recover  from  them  by  way  of  rent  more 
than  iVth  share  of  produce,  known  as  lichh,  is  covered  by  section  4 
of  the  Suits  Valuation  Act,  read  with  the  rules  framed  under  section  3 
and  that  the  value  of  the  suit  for  purposes  of  jurisdiction  is  accordingly 
15  times  the  land  revenue. 

No.  54  P.  R.  1914. 

(2)  Section  8. 

A^aluation  of  suit  asking  Court  to  adniiuister  the  estate  of  a  deceased 
person  and  t«i.yiiig  plaintiff  her  share  is  the  same  fur  jjurposes  of  Court- 
fee  and  for  puii)oses  of  jurisdiction. 
See  ludiaa  Court-fees  Act  (l). 

No.  100  P.  R.  1914. 

T 

TRANSFER  OF  PROPERTY  ACT,   1882. 

(1)  Sections  3,  6  ie),  130. 

Claim  f(jr  damages  for  breach  of  contract  is  a  men;  riglit  to  sue  and 
therefoi'e  not  transf citable. 

See  Assirjnment. 

No.  106  P.  R.  1914. 

(2)  Section  111  (^). 

Whether  lease  hcts  deferniiued  hij  reason  of  lessee  stib-letting  the 
premises. 

Held,  that  having  regard  to  section  111  (g)  of  the  Transfer  of  Pro- 
perty Act,  a    lease   does    not    determine   on   breach   of   the   condition 
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TRANSFER  OF  PROPERTY  ACT,  lSS-2—co7icld. 

not  to  sub-let,  in  the  absence  of  an  express  condition  for  re-entry  by 
the  lessor  or  for  the  lease  becoming  void  on  a  breach  of  the  condition 
not  to  sub-let. 

U  P.  B.    1808,  /.  L.  B.    26   nlA^'A    IT)?    and   /.  L.  R.  28  AH. 
referred  to. 


100, 
No.  33  P.  R.  1914. 


T HULL  A. 


AMiethcr  a  sub-division— for  purposes  of  i)re-emption. 
See  Fnvjulj  Fre-emption  Act,  1905  (4). 


No.  60  P.  R.  1914 


Vx\LUATION  OF  SUIT. 

(1 )  By  occupancy  tenants  fen-  declaration  that  landlord  is  not  entitled 
to  recover  from  theui  Ijy  way  of  rent  more  than  Teth  share  of  i)roduce 
{Iichh)—15  timea  jama. 

Hca  Suits  Valuation.  Ad,  1887  (l). 


No.  54  P.  R    1914. 

(2)  Suit  asking  Court  to  administer  the  estate  of  a  deceased  i^erson 
and  paying  plaintiff  her  share— Coui-t-fee  ad  valorem. 

S^e  Indian  CauH-fees  Act  il).       No.  100  P.  R.  1914. 

VILLAGE  COMMON  LAND. 

Grazing  rights — claim  by  residents  7vho  are  neither  proprietors  nor 
tenants — Waj  ib-ul-arz. 

Tlie  y^laintiffs,  some  of  the  residents  of  Mauza  Mazra  in  the 
Hoshiarpur  district,  mostly  shopkeepers  by  profession  and  neither 
])roprietors  nor  tenants  of  land  in  the  village,  sued  the  proinietory  body 
for  a  ileclaratiun  that  1,190  kanals  of  ban  jar  shall  be  kept  as  grazing 
land  and  that  plaintiffs  shall  l)e  entitled  to  graze  their  cattle  iu  it, 
as  of  old,  free  of  all  charge.  They  relied  upon  an  entry  in  the  Wa^jib-id- 
arz  which  lays  down  that  the  cattle  of  every  proprietor  and  non-proprietor 
shall  graze  as  of  old  in  the  shamilat  bavjar  without  charge. 

Held,  that  as  the  heading  of  the  clause  in  the  Wojib-vJ-arz  shewed 
that  plaintiffs  N^ere  not  parties  to  the  agreement  embodied  therein, 
they  had  no   claim  under  it,  nor  did  previous  user  establish    any   right 

^^^^'^;;^'-        No.  95  p.  R.  1914 

w 


WAJIB-UL-ARZ. 

(1)     Mauza  Girote,  TnhsU  Khushab,     District    Shah)>ur,    aa    to    Atd 
maliJio  rights  to  land  of  maHk  uabza  on  submersion. 

Htc  Custom  (Allvrion  and  Diluvion).  ^^    18  P    R    1914 
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WAJIB-UL-ARZ—concld. 

(2)  Entiy  in — how  far  it  can  be  relied  on  for  purpose  of  section  112, 
Tenancy  Act. 

See  Punjab  Tenancy  Act  (3). 

No.   22  P.  R.  1914. 

(3)  As  to  grazing  rights,  not  applicable  to  non-proprietor.s  \\  ho  Avere 
not  parties  to  the  agreement  embodied  therein. 

See  Village  Common  Lands. 

No.  95  P.  R.  1914. 

WIDOW. 

Power  of — by  Hindu  Law — to  sell  her  husband's  estate  with  consent 
of  nearest  reversioner. 
See  Hindu  La?v  \7), 


No.  91  P.  R.  1914. 
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Acts. 

XITT  OF  1859 — Sec  WorkmPita  LiahilUy  Ad,    l.^.'.O. 

XLV  OP  1860— See  Indian  Tonal  Coch. 

Ill  OF  1867— See  GambUmj  Act,  1867. 

I  OP  1872 — See  Indian  Evidence  Act,  1872. 

XYIII  OP  1879— See  Legal  Praetit'xtw.'^  Art,  IS?'.). 

VI  OF  1882— See  Indian  Companion  Art,  1882. 

XII  OF  1896— See  Excise  Act,  1890. 

X  OF  1897— See  General  Claioses  Act,  1897. 

V  OF  1898 — See  Criminal  Procedure  Code,   1898. 

I  OF  1910— See  Indian  Press  Act,  1910. 

ATTEMPT. 

(1)  To  commit  theft — what  constitutes. 
See    Indian  Penal  Code  (7). 

No.  24  P.  R.  (Cr )  1914. 

(2)  To  cheat — as  to  what  is  sufficient  to  constitute  the  offence. 
See  Indian  Penal  Code  (10). 

...       No.  14  P.  R.  (Or)  1914. 
B 
BALANCE  SHEET. 

Penalty  for  not  filing — 

See  Indian  Companies  Act,  1882  (2). 

...       No.  19P.  R.  (Cr.)  1914. 

c 

CHEATING  BY  IMPERSONATION. 

Inducing  Mohan-ir  of  a  fair  to  write  wrong  names  into  sale  certificate 
of  a  mare. 

See  Indian  Penal  Code    (9). 

...  •••  ...  M,       No.  9  P.  R.  (Cr,)  1914. 
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COMPANIES. 


Penalty  fur  nut  filinj<  Balance  Sheet. 
See  IiHlian  Companies  Act,  1882  (2). 


No.  19  P.  R.(Cr..  1914. 


CO^VTPOrND  ABLE'OFFENCE. 


Duty  of  Court  on  j>resentation  of  a  petition  of  comjiosition — whether 
Court  can  change  charge  afterwards  to  an  uncompoundable  one. 

See  Criminal  Procedttre  Code,  1898  (7). 

No.  29  P.  R.  (Cr.)  1914  (P.  B.) 


CONFESSION. 


(1)  By  accused  person,  while  in  custody  of  a  Jailor,  admissible  in 
evidence,  notwithstanding  presence  of  a  police  officer. 

See  Indian  Evidence  Act,  1872.  (2). 

No.  8  P.  R   (Cr.^  1914. 

(2)  Of  wife  to  husband  only — when  not  admissible — confession  by 
woman,  while  in  Police  custody,  retracted  5  days  later  before  same 
IVTagistrate,  of  little  value. 

See  Indian  Evidence  Act,  (4). 

No.  10  P.  R.  (Or.)  1914- 

(3)  Retracted — value  of- — in  respect  of  person  making  it  and  in 
respect  of  co-accused. 

Held,  that  the  net  result  of  the  authorities  on  the  value  of 
retracted  confessions  is — 

(i)  That  it  is  not  illegal  to  base  a  conviction  iipon  tlu> 
uiicorrobui-ated  cunfession  of  an  accu.sod  person,  provided  the  Coiu't 
is  satisfied  that  tlio  coiifcssio]!  was  voluntary  and  is  true  in  fact  ; 

(ii)  That,  fnjin  the  i)oint  of  view  of  legality  pure  and  simple, 
the  fact  that  a  confession  has  been  retracted,  is  immaterial  ; 

(Hi)  That  the  use  to  be  made  by  the  Court  of  a  confession, 
whether  retracted  or  not,  is  a  matter  rather  of  prudence  than  of 
law,  the  busine.ss  of  the  Court  being  to  make  up  its  mind,  in 
jiccordance  with  the  dictates  of  common  sense,  whether  it  is  safe 
t<»  believe  the  confession  or  not  ; 

(if)  That  ex[)erience  and  common  sense  shew  that,  in  the  absence 
of  coi-r<»boration  in  material  particulars,  it  is  not  safe  to  convict 
on  a  confession,  unless,  from  the  peculiar  circumstances  in  which 
it  was  m  lie,  and  judging  from  the  resi.sons,  alleged  or  apparent, 
of  the  reti-action,  there  remains  a  high  degree  of  certainty  that 
the  confession,  notwithstanding  its  having  been  resiled  from,  is 
genuine  ; 

iv)  That,  when  it  is  a  question  of  using  a  confession  against 
a  co-accused  of  the  person  confessing  and  the  Court  would  not 
be  prepared  to  accejjt  the  cf)nfe.ssion  per  se  as  sufficient,  the  coi-roboration 
ought   to   be   of   the    kind    that   not   only  confirms   the  general  story 
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of   the   crime   but   also   unniistakablj'   connects    the   said     co-accused 
with  the  crime. 

16  P.  R.  iCr.)  1903,  24  P.  R.  (Cr)  1910,  5  P.  ^.  (CV.)  1911, 
/.  /..  R.  29  AIL  434,  153  P.  L.  R.  1910,  31  P.  R.  (Cr.)  1869, 
/.  L.  R.  27  Cal.  295,  and  3  P.  ]V.  R.  1907,  and  remarks  under 
section  24,  Indian  Evidence  Act,  in  Amir  All's  Lfiw  of  Evidence, 
5th  Ed.,  p.  255,  referred  to. 

Held,  applj'ing  these  principles  to  the  px'esent  case  that  the 
retracted  confession  by  accused  2  corroborated  by  his  production 
of  the  axe  and  its  handle  should  be  accepted  as  against  himself 
but  not  as  against  accused  1 . 

No.  30  P.  R.(Cr.)  1914 

CRIMINAL  PROCEDURE  CODE,  1898. 

(1)  Sections  94  and  96. 

Summons  to  produce,  and  search  warrant — whether  enforceable 
against  accused  persons  and  in  respect  of  what  docum'ints  or  things 
—  Court's  poiver  to  employ  others  to  assist  it  in  reading  and.  under- 
stand ing  coyitents  of  documents. 

Held,  that  the  provisions  of  sections  94  and  96  of  the  Code 
of  Criminal  Procedure  may  be  used  against  any  person,  including 
the  person  accused  in  the  case. 

Held  also,  that  when  the  premises  to  be  searched  are  those  of 
the  accused  person  it  is  not  necessary  that  the  warrant  should 
be  restricted  to  finding  of  the  document,  etc.,  in  respect  of  which 
the  alleged  offence  has  been  committed.  The  words  '  document  or 
thing,"  in  section  96  cover  any  document  or  thing,  the  production 
and  inspection  of  which  is  '  necessary  or  desirable"  or  will  serve 
the  ends  of  justice. 

Held  further,  that  a  Criminal  Court  has  power  to  invoke  the 
aid  of  persons  capable  of  helping  it  to  I'ead  and  understand  the 
contents  of  books,  etc.,  found. 

/.  L.  R.  15  Cal  109,  /.  L.  R.  38  Cal  304,  I.  L.  R.  41  Cal  261, 
7.  L.  R.  37  Mad.  112,  and  5  Bom.  L.  R.  980,  referred  to. 

12  Cal    W.  N.  1016,  and  9  Indian  Cases  564,  differed  from. 

No.  36  P.  R.  (Or.)  1914. 

(2)  Sections  110,  122,  123. 

Security  for  good  behaviour — grounds  for  refusing  sureties  ofiered 
— reference  to  Sessions  Court. 

The  petitioner  was  ordered  by  a  Magistrate  of  the  1st  class  to 
give  a  bond,  under  section  110,  Criminal  Procedure  Code,  to  be  of 
good  behaviour  for  three  years,  for  Rs.  1,000  with  four  respectable 
witnesses.  Petitioner  offered  as  sureties  four  persons,  who  were 
admittedly  financially  fit  to  be  sureties  for  Rs.  1,000,  but  these 
were  rejected  by  the  Magistrate,  two  as  being  relations,  one  as  being 
a  boy,   and  the  last  as  being  a  bad  character, 
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CRIMINAL  PROCEDURE  CODE,   189S-contd. 

Held,  that  the  order  for  security  should  have  given  particulars 
as  to  whether  each  and  all  of  tiie  sureties  was  to  be  held  liable 
for  Rs.  1,000  on  occasion  arising  or  Rs.  1,000  between  them,  so  as 
to  prevent  misunderstanding  later. 

Held   also,    that  mere    relatibnship  is  no  reason  for  refusing  a  surety, 
on  the  contrary  it  is  ordinarily  a  recommendation. 
/.  L.  R.  25  AU.  1:31,  approved. 

Held  also,  that  the  Magistrate  should  have  himself  made  inquiries 
before  rejecting  a  surety  as  unfit,  and  sho\dd  not  have  delegated 
such  inquiry  to  any  one  else. 

IS  P.  R  (Cr.)  1906,  referred  to. 

HeM  also,  tliat  the  object  of  the  law  as  to  security  for  good 
behaviour  is  nut  to  fill  the  jails  with  bad  cli  iracters,  but  to  bring 
reasonable  pressure  to  bear  on  such  persons  to  respect  the  law,  and  that 
two  sureties  would  have  been  sufficient  in  the  present  case. 

28  P.  R.  (Cr.)  1901,  referred  to. 

Held  further,  that  as  the  order  for  security  specified  a  term 
exceeding  one  year  the  Magistrate  in  ordering  detention  should 
have  referred  the  case  to  the  Sessions  Court  under  section  123 
(2),  Criminal  Procedure  Code,  even  though  he  ordered  imprisonment 
for  one  year  only. 

Held  also,  that  the  District  Magistrate,  when  the  case  came 
before  him,  was  not  justified  in  dismissing  the  petition  of  the  aggrieved 
party,  that  petition  being  explicit  enough,  merely  because  it  did  not 
contain  exactly  the  details  he  wished  to  ascertain. 

No.  6  P.  R.  (Cr.)  1914. 

(3)     Sections  110  AND  526. 

Trarifijer  of  proceedings  under  section  WO  of  the   Code. 

Held  that  section  526  of  the  Criminal  Procedure  Code  does  not 
empower  a  High  Court  to  pass  an  order  for  transfer  of  proceedings 
under  section  110  of  the  Code. 

/.  /..  R.  15  All.  365,  4  P.  R.  {Cr.)  1S96,  42  P.  R.  (Cr.)  1905, 
6  J'.  R.  (Cr.)  1911  {F.  />•),  /•  L.  R.  25  Rom.  179,  /.  L.  R. 
28  Cal.  709,  13  P.  R.  (Cr.)  1885,  /.  L.  K.  16  C'd.  781  (787), 
approved. 

/.  A.  R  26  Mml.  188,  2  Cal.  L.  J.  R.  CA\,  and  /.  L.  R.  34 
AH.  53:'.,  dissented  from  :    1  P.  R.  {Cr.)  1913,  distiiiguished. 

No.  5  P.  R.  (Cr.)  1914. 

(4)     Sfx'tion  110,  {d). 

Obtaining  decree  by  means  of  forged  documents. 

The  two  petitioners  were  bound  down  in  security  to  be  of  good 
behaviour   by   the   order   of   the  District   Magistrate.     The   evidence 
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against  them  was  that  they  manufactured  forged  bonds  and  oljtained 
decrees  by  false  and  forged  evidence. 

Held  that  the  obtaining  of  decrees  by  means  of  forged  documents 
is  neither  cheating  nor  extortion  as  defined  in  the  Penal  Code 
and  the  order  under  section  110  of  the  Code  of  Criminal  Procedure 
must  therefore  lie  set  aside. 

25  P.  R.  iCr.)  1884,  and  28  P.  K.  (Cr.)  1900,   referred  to. 

Held  also,  that  the  two  yjetitioners  could  not  be  tried  tt)gether 
unless  their  association  in  the  same  offences  was  made  out. 

No.  21  P.  R.  (Cr.)  1914. 

(5)  Section  177. 

Offences  committed  in  foreign  territory — Bhatinda  Railway  station 
— triable  by  which  Court. 

See  Foreign  Jurisdiction. 

No.  7  P.  R.  (Cr.)  1914. 

(6)  Section  195. 

Sanction  for  prosecxition  in  respect  of  offences  committed  before 
an  arbitrator. 

Held,  that  sanction  under  section  195,  Code  of  Criminal  Procedure, 
is  required,  before  a  Court  can  take  cognisance  of  a  complaint 
in  respect  of  offences  under  sections  193  and  471,  Indian  Penal 
Code,  alleged  to  have  been  committed  in  the  proceedings  before 
an  arbitrator  appointed  in  a  civil  suit. 

(1907)  17  Mad.  L.    J.  420  and  (1907)  6  Cr.  L.  J.  160,  referred  to 

No.  3  P.  R.  (Or.)  1914. 

(7)     Sections  227,  254,  255,  367  (l)  and  403  (1). 

Whether  Court  has  2>oicer  to  alter  the  charge  after  case  has  been 
compounded. 

Held,  that  \\here  a  Court  has  drawn  up  a  chp,rge  of  an  offence 
compoundable  without  sanction  of  Court  and  this  charge,  having 
been  read  and  explained  to  the  accused,  has  been  pleaded  to,  that 
Court  should,  upon  the  presentation  to  it  of  a  petition  of  composi- 
tion by  the  person  mentioned  in  the  last  column  in  the  table  in 
section  345,  Criminal  Procedure  Code,  at  once  accept  the  position 
and  acquit  the  accused  and  has  no  power  to  alter  the  chai'ge  already 
drawn  up. 

3  Cal.  W.  K  322,  3  Cal.  W.  X.  548,  and  /.  L.  K.  29  Cal.  726 
{F.  B.\  referred  to. 

4.    Bom.    L.    R.    718    and    11    P.    R.    {Cr.)    1907,   distinguished. 

No.  29  P.  R.  (Cr.)  1914  (F.  B.) 
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(8)  Section  239. 

Joint  trial  of  persons  having  possession  of  cocaine  in  different 
rooms  in  the  same  building. 

See  Excise  Act,    1896  (2) 

No.  20  P.  R.  (Or.)  1914. 

(9)  Section  239. 

Joint  trial  of  persons  accused  of  offences  under  sections  3  and  4, 
respectively,  of  the  Gambling  Act,  III  of  1867. 

Held,  that  the  joint  trial  of  19  persons  convicted  under  the 
Gambling  Act,  one  under  section  3  for  keeping  a  gambling  den,  and 
the  rest  under  section  4  for  frequenting  it  and  gambling  there — is  not 
covered  by  section  239  of  the  Code  of  Criminal  Procedure  and  is 
illegal  and  must  be  set  aside. 

5  P.  W.  i?.  1910  and  /.  L.  R.  25  Mad.  61  {P.  C),  referred  to. 

No,  35  P.  R.  (Or.)  1914. 

(10)  Section  256. 

Right  of  accused  to  have  the  witnesses  for  the  prosecution  cross- 
examined  after  charge  is  framed. 

Held,  that  the  provisions  of  section  256  of  the  Criminal  Procedure 
Code  are  imperative  and  an  accused,  after  a  chai-ge  has  been  framed 
against  him,  should  be  required  to  state  whether  he  wishes  to  cross- 
examine  any,  and,  if  so,  which  of  the  Avitnesses  for  the  prosecution 
who.se  evidence  has  been  taken,  and  the  omission  to  follow  section 
256  usually  involves  remand  and  retrial  of  the  case  from  the  point 
of  the  drawing  of  the  charge. 

/.  L.  R.  20  Cal  469,  22  Cal  W.  X.  5,  and /.  Z.  i?.  27  CW.  370, 
referred  to. 

No.  11  P.  R.  (Or.)  1914. 

(11)  Section  488. 

Ordfr  against  father  of  husband  for  his  wife's  maintenance — 
ivifps  application,  for  maintenance  because  husband  married  another 
wif'. 

Ihld,  that  an  order  making  the  father  of  tlie  husband  jointly 
liable  foi'  his  .son's  wife's  maintenance  is  not  contemplated  by  section 
4><8  of  the  C(Kje  of  Criminal  Proceduie. 

26  7'.  A'.  (CV.)  1 90.3,  referred  to. 

livid  aim),  that  a  wife  is  not  entitled  to  an  order  for  maintenance 
merely  becau.se  her  husband  lias  married  another  wife  and  she  declines 
to  live  with  him  on  that  account. 

66  P.  R.  (Cr.)  1887,  refeijred  to. 

No.  12P.  R,  (Cr.jl914. 
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(12)  Section  514. 

Forfeiture  of  security  bond. 

The  petitioner  stood  surety  in  the  sum  of  Rs.  500  for  the 
appearance  in  Court,  up  to  the  conclusion  of  the  case,  of  a  man 
who  had  been  called  upon  under  section  110,  Criminal  Procedure 
Code,  to  furnish  security  for  good  behaviour.  The  case  was  found 
proved  against  the  man  and  he  was  directed  to  produce  sureties 
for  good  behaviour,  but  he  failed  to  appear  ;  proceedings  Avere 
thereupon  taken  against  the  petitioner  for  the  forfeiture  of  his  bond 
and  the  lower  Courts  ordered  forfeiture  to  the  extent  of  Rs.  200. 

Held,  that  the  order  of  the  lower  Court  was  correct  as  the  case 
was  not  complete,  nor  were  the  Magistrate's  duties  in  connection 
therewith  at  an  end,  until  the  culprit  had  appeared  Avith  his  sureties 
and  executed  his  bond. 

...       No.  32  P.  R.  fCr.)  1914. 

(13)  Section  514  and  schedule  V,  form  10. 

Forfeiture   of  bond   to   keep    the  peace — attempt    to  poison    a  person. 

Held,  that  a  bond  to  keep  the  peace  cannot  be  forfeited  under 
section  514  of  the  Code  of  Criminal  Procedure  except  on  proof  of 
the  commission  of  an  offence  involving  a  probable  bi'each  of  the 
peace  {vide  form  10,  schedule  V)  and  consequently  a  conviction  for 
theft,  wi'ongful  confinement,  extortion,  abduction  of  a  woman  or  a 
secret  attempt  to  poison  a  person  (^as  in  this  case),  not  being  offences 
which  would  "probably  "  result  in  a  breach  of  the  peace,  is  not  sufficient 
cause  for  forfeiture. 

18  W.  R.  (Cr.)  63,  19  W.  R.  (Cr.)  48  and  7  P.  R.  (Cr.)  1906, 
referred  to. 


No.  22  P.  R.  (Cr.)  1914. 


(14)  Section  52 i! 


Legality  of  order  for  possession  made  as  a  separate  proceeding 
from    the    conviction  and  considerable  time  afterivards. 

On  18th  January  1912  complainant  apyjlied  for  possession  under 
section  522  of  the  Code  of  Criminal  Procedure.  He  had  successfully 
prosecuted  the  accused  persons  under  section  447  of  the  Penal  Code 
for  forcible  seizure  of  his  land,  and  accused  on  20tli  No\ember 
1911  had  been  con\icted  and  fined  and  a  petition  for  re^isionhad 
been  rejected. 

The  a]Jijlication  for  possession  was,  on  24th  September  1912, 
consigned  to  the  record-room,  because  it  was  held  undesirable  to 
proceed  with  it  while  a  civil  proceeding  concerning  the  same  land 
between  the  parties  was  going  on  in  the  Chief  Court.  When  that 
civil  proceeding  was  disposed  of  in  favour  of  complainant,  he  renewed 
his  ajjplication  by  a  petition,  dated  19th  June  1913. 
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CRIMINAL  PROCEDURE  CODE,  1898— concW. 

Hehl,  that  the  Magistrate  was  under  section  522  of  the  Code 
of  Criminal  Procedure  justified  in  accepting  the  appHcation. 

/.  L.  R.  23  Bom.  494  and  14  CV.  L.  J.  172,  approved. 

4  Cal  W.  N.  308,  disapproved. 

/.  L.  R.  25  Cal  434,  /.  L.  R.  27  Cal  174  and  /.  L.  R.  25  All 
341,  distinguished. 

No.  15  P.  R.  fCr.)   1914 

E 
EVIDENCE. 

(1)  In  criminal  cases  prosecution  must  exclude  all  ex[;lauatiou  of 
the  facts  reasonably  con.sistent  with  accused's  innocence. 

See  Indian  Penal  Code  (SV 

No.  IP.  R.   (Cr.)  1914. 

(2)  Of  confe.ssion  of  aii  accused  person,  while  in  custody  of  a 
jailor,  admissible,    notwithstanding  presence  of  a  Police  Officer. 

See  Indian  Evidence  Act,  1872  (2). 

No.  8  P   R.  (Or.)  1914. 

EXCISE  ACT,  1896. 

(1)  Sections  44  and  57. 

Whether  Police  officer  notified  under  section  44  is  an  Excise 
officer  for  purjiose  of  section  57. 

Held,  that  under  notifications  of  the  Local  GoAernment,  made 
■  under  section  44  of  the  Excise  Act,  1896,  a  Sub-Inspector  of  Police 
is  an  excise  officer  for  all  jjurposes  connected  with  the  excise  ]x)wers 
conferred  on  excise  officers  by  sections  36,  37  and  38,  and  that 
consequently  such  an  officer  must  be  deemed  to  be  also  an  excise  officer 
for  the  purpose  of  section  57  of  the  Act. 

22  P.  R.  (Or.)  1900,  8  P.  R.  (Cr.)  1901,  /.  L.  R.  20  All.  70  and 
I.  L.  R.  30  AfL  377,  followed. 

13  P.  R.  (Or.)  1910,  and  9  P.  R.  {(Jr.)  1897,  distinguished. 

No.  2  P.  R.  (Cr.)  1914. 

(2)  Sections  48  and  53. 

Cocaine  hi  possession  of  accused! s  mistress  —  Penal  Code,  section  27 
• — johit  trial  of  persons  separate! i/  iji  possession  of  cocaine — Criminal 
Procedure  Cod'',   1898,  section  239. 

•One  S.  L.  occupying  one  rooju  in  a  certain  house  was  found  in 
l)ossesKion  of  cocaine  and  cocaine  was  also  found  in  another  room  of 
the  same  house  (occupied  l)y  one  Mussannnat  P.  Tlie  accused  B.  L. 
wlio.se  mistress  Mus.sammat  P.  was  and  who  was  the  lessee  of  her 
room,  was  tried  jointly  with  S.  L,  and  some  other  persons  for  offences 
under  section.s  48  and  53  of  Act  XII  of  1896. 

Held,  that  as  there  was  no  connecting  link  between  the  i)o.sses- 
bion   of   cocaine  by  S.  L.   and    that   of   Mussammat  P.,   B.    L.     who 
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EXCISE  ACT,  1896—concld. 

was     only   concerned     with   the    latter    offence    could    not  be   tried 
jointly     with    S.     L.   and     his    conviction     under    section    48    of  the 
Excise  Act  would  consequently  have  to  be  set  aside. 
/.  L.  Ji.26  Mad.  61  (P.  C),  referred  to. 

Ilehl  further,  that  in  the  absence  of  any  proof  that  the  possession 
of  cocaine  by  Mussamniat  P.  was  on  account  of  her  protector  B.  L. 
the  latter  could  not  be  held  guilty  of  an  offence  under  section  48 
of  the  Act,  although  a  permanent  mistress  might  be  regarded  as  a 
"  wife  "  for  the  purposes  of  section  27  of  the  Penal  Code. 

No.  20  P.  R.  (Or.)  1914. 

(3)     Section  49. 

Srt/e    hy   mfidicaJ  practitioner   of  medicine  containing  some  brand}/. 

JlcJd,  that  a  medical  practitioner  who  put  a  little  brandy  into 
one  of  the  medicines  prescribed  and  sold  it  to  a  patient,  has  not 
committed    the   offence    of    illicitly   selling  spirit    within  the     meaning 


of  section  49  of  the  Excise  Act. 


EXCLSE  OFFICER. 


Who  is — for  purpose  of  section  57,  Excise  Act. 
See  Excise  Act,  1-896  (l). 


No.  33  P.  R.  (Or.)   1914. 


No.  2  P.  R.  (Or.)  1914. 


FOREIGN  JURISDICTION. 

Offence  committed  at  Bhatinda  Railway  station,  in  the  N'aiive  State 
o/  Patiala — triable  by  which  Court — India  (Foreign  Jurisdiction) 
order  in  Council  1902  and  Notifications  Kos.  515  I.  B.  and  516  /.  B. 
of  17th  March  ld\S— Criminal  Procedure  Code,  Act  V  of  1898, 
section  111. 

Held,  that  under  Government  of  India  Notification  No.  515  I.  B.  of 
17th  Mai'ch  1913,  the  Courts  of  the  Hissar  district  and  those  of  Feroze- 
pore  have  concurrent  jurisdiction  in  the  matter  of  offences  committed  at 
the  Bhatinda  Railway  station. 

Held  also,  that  in  future  such  jurisdiction  should  only  be  exercised 
by  the  Ferozepore  Courts  and  not  the  Hissar  Courts. 

Held  further,  that  under  the  combined  effect  of  the  two  Notifications 
Nos.  515  and  516  I.  B.  the  appeal  in  the  present  case  against  the  order 
of  the  Magistrate  of  Ferozepore  lay  to  the  Political  Agent  for  the  Phul- 
kian  States  and  Bahawalpur. 

No.  7  P.  R.  (Or.)  1914. 

FORFEITURE. 

(l)  Of  bond  to  keep  the  peace  can  only  be  ordered  on  proof  of  the 
commission  of  an  offence  involving  a  probable  breach  of  the  peace. 

See  Crimincd  Procedure  Code,  1898  (13). 

No.  22  P.  R.  (Or.)  1914. 
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FORFEITURE— co?icW. 

(2)  Of  security  for  appearance  of  a  person  up  to  conclusion  oj  the 
case  in  proceedings  under  section  110,  Criminal  Procedure  Code. 

See  Criminal  Procpdnre  Cod^,  1898  (12). 

No.  32  PR.  Cr.    1914. 

FORGERY. 

Making  entries  in  Revenue  records,  without  fraud  or  dishonesty. 

See  Indian  Penal  Code  (l). 

No.  25  P.  R.  (Or.)  1914. 

G 

GAMBLING  ACT,  III  OF  1867. 

Sections  3  and  4. 

Joint  trial  of  persons  chai'ged  respectively  under  sections    3  and    4 — 

illegal. 

See  Criminal  Procedure  Code,  1898  (9). 

No.  35  P.  R.  (Or.)  1914 

GENERAL  CLAUSES  ACT,  1897. 
Section  3  (21)  (29). 
"  Government  "  includes  "  Local  Government." 
See  Indian  Press  Act,  1910  (2). 

No.  27  P.  R.  (Or.)  1914  (P.  B.) 

I 
INDIAN  COMPANIES  ACT,  1882. 

(1)  Section  74. 

Offence  of  not  filing  Balance  sheet— persons  who  have  ceased  to  he 
directors  before  the  expiry  of  the  1 2  months  allotved. 

I/p.ld,  that  persons  who  had  ceased  to  be  directors  of  a  Company  be- 
fore the  expiration  of  1 2  months  after  the  Company  had  been  registered, 
cannot  under  section  74  of  the  Companies  Act  of  1882,  be  convicted  of 
an  offence  in  connection  with  the  non-filing  of  a  balance  sheet, 
which    the    Company  was  not  by  law  obliged  to  file  till  the    year    was 

Tf'"'"'- No.l7P.R.(Cr.)19Xi. 

(2)  Section  74. 

Fixed  penalty  Jor  not  filing  Balance  sheet — Court  has  no  discretion — 
revision  by  Chief  Court — discretionary. 

Held,  that  under  section  74  of  the  Companies  Act,  1882,  the  penalty 
for  not  filing  a  Balance  sheet  is  fixed  and  the  Court  has  no  discretion- 
ary power  to  inflict  a  lesser  fine. 

Held  also,  that  the  Chief  Court  in  exercise  of  its  extraordinary  revi- 
sional  jurisdiction  has  a  disci-etionary  power  to  interfere,  or  refuse  to 
interfere,  with  an  illegal  order  inflicting  a  lesser  fine  and  that  the 
present  case  was  one  in  which  the  Court  should  interfere  and  enhance 
the  fine  to  the  amount  fixed  by  law. 

19  P.  W.  R.  iCr.)  1910,  and  29  P.  W.  C.  (Cr.)  1913,  referred  to. 

o.  19  P.  R.  (Or.)  1914. 
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INDIAN   EVIDENCE  ACT,  1872. 

(1)  Sections  6  and  122. 

Evide}ice  of  what  ivas  said  hy  a  hy-stander  some  time  a^ter  commission 
of  crime  —  evideiu-e  of  ?vife  of  fvhat  her  husband  told  her  —  relevancy  of 

In  the  trial  of  certain  persons  for  murder  several  witnesses  Avere 
produced  who  testified  to  the  fact  that  one  S.  had  told  them  the  morn- 
ing following  the  night  on  which  the  murder  was  committed  that  he 
had  seen  the  accused  commit  the  murder.  8.  himself  was  also  pro- 
duced but  denied  all  knowledge  of  the  occurrence.  The  lower  Court 
also  admitted  the  evidence  of  one  Mussammat  J.,  the  wife  of  oul'  of 
the  accused,   disclosing  communications  made  to  her  by  her  husband. 

Held,  that  any  evidence  as  to  what  8.  said  in  the  morning  was  inad- 
missible as  hearsay  and  could  not  be  admitted  as  a  relevant  fact  under 
section  6  of  the  Evidence  Act,  as  the  words  were  not  said  during  the 
transaction,  but  subsequent  to  its  completion. 

11  Cal.  W.  JS^.  266,  and  Ameer  Ali  and  Woodroftes  Law  of  Evidence 
(note  under  section  6),  referred  to. 

Held  aho,  ths,t  the  evidence  of  Mussanmiat    J.,    the    wife   of    one   of 
the  accused,  as  to  certain  communications  between  her  and  her  husband 
,        Avas  inadmissible  under  section  122  of  the  Evidence  Act. 

27  P.  Ji.  (CV.)  1913,  referred  to. 

No.  34  P.  R'.  (Cr.)  1914. 

(2)  Section  25. 

Confession   in  presence  of  a  Police  officer — admissibility  of 
Held  that  a  confession  made  by  an  accused  i)erson,  while  he   was    in 
the  custody  of  a  jailor,  is  admissible  in  evidence  notwithstanding    that 
a   Police  otKcer  was  present  at  the  time  when  the  confession  was  made. 
/.  L.  K.  20  Bom.  795,  followed. 

No.  8  P.  R.  vCr.)  1914- 

(3)  Sections  65  and  74. 

No  secondai-y  evidence  admissible  of  contents  of  a  document  which  is 
not  a  public  document. 

See  Indian  Penal  Code  (5). 

No.  1  P.  R.  (Cr.)  1914. 

(4)  Section  122. 

Wife  charged  /vith  murder  of  her  husband's  sou.  by  a  former  tvi^h — 
admission  of  confession  by  wife  to  husband —  value  of  retracted  con  t'ession 
made  awhile  in  Police  custody. 

Held,  in  proceedings  in  which  the  wife  is  charged  with  the  murder 
of  her  husband's  son  by  a  former  wife — confessions  made  by  the  wife 
to  tlie  husband  and  evidence  of  the  alleged  pointing  out  by  her  to  him 
alone  of  the  Ijody  of  the  child  are  not  admissible  in  exidence, 
the  crime  not  being  one  committed  against  the  other  m  ithin  the  mean- 
ing of  section  122  of.  the  Evidence  Act. 

24  P.  W.  R.  1913,  referred  to. 

Held  also,  that  a  confession  by  the  v  ouian  made  while  in  Police 
custody,  to  which  she  had  been    relegated  by  her  own  husband  and  to 
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INDIAN  EVIDENCE  ACT,  lSl2—concM. 

whifli  she  was  xemaiuled  after  the  confession  was  made,  is  of  Httle  value 
when  it  is  retracted  only  fi\  e  days  later  before  the  same  Magistrate. 
/.  L.  L'.  18  A/ 1.  78,  referred  to. 

No.  10  P.  R.  (Cr.)  1914- 
INDIAN  LIMITATION  ACT,  1908. 
►Section'  5. 
Not  applicable  to  application  under  section  17  of  the  Press  Act. 

8ee  India7i  Fress  Acf,  1910  (3). 

No.  16  P.  R.   Or.)  1914  (F.  B.). 

INDIAN  PENAL  CODE. 

(1)  Sections  21,  161,  1G6  and  ill  A. 

I'lHiitffioriised  entrlci<  in  lievemie  Rryi^lrrs  hkkIc  hy  Pntvari — 
u-'ithout  fraud  or  dishonesty. 

The  accused,  a  Patwari,  made  unauthorised  entries  in  the  kkatauni 
partfd  book  and  Jcnnabandi,  shewing  certain  donees  of  land  as 
malikaa  qobza,  i.  e.,  as  proprietors  of  their  holding  merely,  with- 
out any  share  hi  the  f>ha»ii/at,  whereas  previously  they  were  shewn 
as  full  proprietors.  The  deeds  of  gift  made  no  mention  of  the 
tfhoraihd  and  it  was  therefore  a  moot  point  Avhether  the  gifts  , 
co^'ered  a  share  in  the  i<hamilat  or  not,  and  prima  facie  the  new 
entries  made  by  the  accused  were  coirect, 

Held,  that  as  it  could  not  be  said  that  the  acoiised  (who  acted 
ai)))arently  bona  fide)  made  the  entries  with  intent  to  defraud,  or 
flishonestly,  within  the  meaning  of  section  24  of  the  Penal  Code, 
he  did  not  make  a  false  document  as  defined  by  section  464,  nor 
fraudulently  alter  any  book  or  register  within  the  meaning  of 
sectioji  477A,  and  his  conviction  under  sections  466,477A,  must 
accordingly  be  set  aside. 

No.  25  P.  R.  (Cr.j  1914. 

(2)  Section"  27. 

Possession     by   Mistress   equivalent  to   that     of   wife — prosecution 
must  liowever  shew  that  possession  was  on  account  of  her  protector. 
See  Ej'xiseAcl,  1896  (2). 

No.  20  P.  R.  (Cr.)  1914. 
(:3)     Sections  105,  Pakt  II,  147,  304  and  325. 
lihjld    of  private   defence  of  jjroperty — death    caused  by   acme  only 
of  the  incmbera  of  an  uidaivfal  assembly. 

J  I  eld,  that  the  inovisions  of  section  105,  Pait  TI  of  the  Penal 
Cotle  as  to  private  defence  of  propei-ty  apply  only  to  stolen  i>ro- 
Ijei-ty,  and  not  to  jtroperty  acquired  dishonestly  within  the  meauhig 
of  sections  403  and   111. 

7  i'r.  L.  ./.  19  and  /.  L.  Ji.  36  Cal.  296,  distinguished 
Jl'ld  also,  that  acts  tlone  by  some  members  of  an  unlawful 
assembly  outside  the  connnon  object  of  the  assembly,  and  not  of  such 
a  nature  as  the  members  of  the  assembly  could  have  known  to  be 
likely  to  be  committed  in  prosecution  of  that  object,  are  only  chargeable 
against  the  actual  i>erpetrators  of  those  acts. 

H'td  further,  tliat  as  it  liad  not  been  proved  which  of  the  two 
assailants   in   this   case    had   actually  struck  the  one  fatal  blow  neither 
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INDIAN  PEXAL  CODE— contd. 

could   be   convicted   under   section   SOI    of   the   Code,    but  that   tlieir 
offence  fell  under  section  325. 

/.  L.  R.  29  AU.  282,  referred  to. 

No.  37  P.  R.  (Cr.)  1914. 

(-4)     Section  U9. 
Members  of  a    Imvful   assembly  not     liable  for     offence   committed 
by  one  of  them. 

M.  S.  and  his  partj-  were  ploughing  certain  disputed  land  when 
the  members  of  complainant's  party  came  up  to  interfere  with 
them  and  to  turn  them  out.  The  Sessions  Judge  found  that  the 
latter  were  not  justified  in  forcibly  preventing  the  ploughing  of 
M,  S.'s  party  and  that,  on  the  other  hand,  M.  S.  was  not 
.justified  in  striking  B.  S.  (one  of  complainant's  party)  on  the  head 
and  thereby  causing  his  death. 

Held,  that  as  the  members  of  deceased's  party  were  the  aggressors, 
their  object  being  to  dispossess  the  other  party  from  the  land, 
M.  S.'s  pax'ty  were  perfectly  justified  in  exercising  their  right  of 
private  defence  and  if  M.  S.  exceeded  that  right,  he,  and  he  alone, 
was  guilty  of  the  offence  and  section  149  did  not  operate  to 
make  M.  S.'s  companions  equally  guilty  with  him,  as  they  were  not 
at  the  time  members  of  an  \nilawful  assembly. 

No.  26  P.  B.  (Cr.)  1914. 

(5)     Sections  192  and  196. 

Cojty  oj  a  document,  not  evidence — Indian  Evidence  Act,  sections 
65  and  74 — meaning  of  "  corruptly  using  evidence  " — explanation 
consistent  tvith  the  innocence  of  the  accused. 

lleld,  that  in  a  criminal  case  the  prosecution  must  exclude  all 
explanation  of  the  facts  which  is  reasonably  consistent  Avith  the 
innocence  of  the  accused. 

Held  also,  that  there  can  be  no  fabrication  of  false  evidence 
with  the  meaning  of  section  192,  Indian  Penal  Code,  if  the  evidence 
is   not  admissible  in  itself. 

/.  L.  R.  6  All.  42,  /.  L.  R.  21  All.  159  and  2  Cal.  L.  .J. 
46,  referi-ed  to. 

Held  also,  that  a  letter  by  a  village  Kikah  Khivan  to  the 
Moharrir  in  charge  of  the  central  oftice,  in  which  entries  in  the 
\illage  register  are  copied,  informing  him  that  he  had  been  told 
that  a  Awman  whose  marriage  he  had  effected  had  not  been  divorced 
]jy  her  former  husband,  and  asking  that  no  action  be  taken  on 
liis  report  of  the  marriage,  is  not  a  public  document  within  the 
meaning  of  section  74  of  the  Evidence  Act,  and  consequently 
under  section  65  no  secondary  evidence  of  its  contents  is  admissible 
in  evidence. 

Hdd  also,  that  the  production  of  a  copy  of  that  letter  was  an 
attempt  to  use  the  original. 

G    W.  R.    41  (C'/-.)and  /.  L.  R.  28  All.  402,  referred    to. 
Hpld     further,    that   the     production   of   the   copy    by    the  accused 
person    with   the   intention  of   procuring   a   false     eonvicti*-*'^  was     a 
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INDIAN  PENAL  COD'E—cmitd. 

coiiiii>t  intention  within  tlio  meaning  of  section  190  of  the  Indian 
Penal  CVxle,  and  lie  was  thcrefoie  i-ightly  t-onvietcd  under  that 
section. 

C'liniinal  llevision  26  of  1909  (unpublished), //..  i?.  5CV</.  717, 
7    W,    Ji.    23    (6'/-,)  antl  /,  /..  R.  7  Mad.  289,  refei-red  to. 

No.  1  P.  R.  (Cr.)  1914. 

(6)  Section  300,  clauses  1-4. 

^hl  i-fhr — intention. 

The  t^^•o  accused,  brothers,  between  whom  and  the  deceased  find 
lii.s  son  was  bad  feeling,  came  upon  the  deceased  in  the  fields 
and  setting  upon  him,  beat  him  with  sticks  so  severely  that  ho 
died  within  a  few  minutes,  no  less  than  14  ribs  being  fractured 
resulting  in  rupture  of  both  lungs  and  of  the  spleen — the  Sessions 
Judge  found  the  accused  guilty  of  muider  under  the  fourth  clause 
of   section  300  of  the  Penal  C^ode. 

Held  by  the  Chief  Court,  that  the  crime  fell  under  the  first  or 
second  clause  of  section  300  of  the  Penal  Code,  as  the  intention 
was  clear  whether  to  kill  or  to  cause  dangerous  injury  and  thus 
the  case  was  taken  out  of  the  purview  of  clause  4  Mhich  applies 
to   cases  in  which  there  is  no  wish  to  kill  or  to  hurt. 

No.  31  P.  R.  (Cr.)  1914. 

(7)  Sections  379,  422,  459  and  511. 

Trespass  in  a  building — ivhether  cattle  enclosure  is  a  building — 
attempt  to  steal. 

Accused  was  found  guilty  under  .section  457  of  the  Penal  Code, 
of  having  committed  lurking  house  trespass  by  night  by  entering 
the  complainant's  cattle  enclosure  with  intent  to  commit  theft  of 
the  cattle. 

Held,  that  thi'  cattle  enclosure,  which  was  merely  a  piece  f)f 
ground  enclosed  on  (me  side  by  a  wall  and  on  the  other  thiee 
sides  by  a  thorn-hedge,  was  not  a  "  building "  within  the  meaning 
of  .section  442  of  the  Penal  Code,  and  the  conviction  under 
.section  457  was  consequently  bad. 

57  P.  R.  (Cr.)  1887,  28  P.  R.  (Cr.)  1905  and  35  P.  R.  (Cr.) 
1879  (^.  B.),  referred  to. 

Ilefd  also,  that  the  accused  was  guilty  of  the  offence  of  an 
attemjjt  to  commit  theft  under  .section  -stt  and  that  the  attempt 
liegan  when  entry  was  effected  into  the  enclosure  by  making  a  hole 
in  the  hedge. 

Sir    James    Stephen's  Digest  of  Ci'iminal  Jjiw,  artiflc  40,  lofenod   to 

No.  24  P.  R.  (Cr.)  1914. 
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(8)  .Sections  401  and  413. 

WauderliKj  gaiig  of  thinvtm — cSKenluih  coustUuthhy  the  offence — 
the  receiver  of  the  stolen  property  {the  Agoo)  in  a  member  of  the  gang. 

Held  tliJit  under  .section  401  of  the  Indian  Penal  Code,  it  is 
necessary  tu  prove — 

(1)  that  there  existed  a  gang  of  persons  ; 

(2)  that  those  persons  were  associated  for  the  purpose  of  com- 
mitting theft  or  I'obbery  ; 

(3)  that  theft  or  robbery  was  to  be  committed  habitually  ;  anrl 

(4)  that  the  accused  \\as  a  member  of  such  gang  ; 

But  that  it  is  not  necessary  tu  pruve  that  each  individual 
member  of  the  gang  has  habitually  committed  theft  or  has  committed 
any  particular  theft  in  company  with  the  other  members. 

Once  it  is  proved  that  a  gang,  however  small,  was  formed  for 
the  purpose  of  habitually  committing  theft,  all  persons  who  there- 
after joined  that  gang  in  committing  one  or  more  thefts,  come 
within  the  purview  of  section  401. 

Held  also,  that  the  fact  that  an  accused  person  is  of  bad  character 
or  is  reputed  to  be  a  thief,  or  an  habitual  thief,  is  no  evidence 
against  hiui  for  the  j)urpose  of  a  charge  under  section  401  of  the 
Penal  Code. 

1  Cfd.  ]V.  X.  146,  /.  L.  R.  27  CnJ.  139,  /.  L.  R.  32  Mad. 
179,  referred  to  ;  also 

n  M.  11.  C.  R.  120,  37  1\  R.  (Cr.)  1869,  9  F.  R.  (Cr.)  1880, 
6  All.  IV.  X.  15,  6  All.  W.  X.  16,  6  All.  W.  X.  65,  18  P.  L.  R. 
1910,  10  Indian  Cases  833  and  36  P.   ]V.  R.  1912. 

Held  further,  that  the  Agoo  (the  habitual  receiver  of  the  stolen 
property  in  the  interest  of  the  members  of  the  gang)  though  not 
a  thief  himself,  is  a  principal  member  of  the  gang  and  that  his 
case  falls  equally  within  the  provisions  of  section  401  of  the 
Penal  Code. 

No.  13  P.  R.  :Cr.)  1914. 

(9)  8PX"ri0N,s  415,  419. 
(Jheaflng  bg   impersonation — inducing     a    Muharrir    of    a  fair   to 

tcrife  n-rong  names  into  the  sale  certificate  of  a  mare. 

Ahmada  and  Lalu,  accused,  induced  the  muhai'rir  at  a  fair  to 
write  out  a  certificate  of  sale  of  a  mare  giving  Sultan  as  the 
name  of  the  seller  and  Lalu  as  the  purchaser.  Ahmada  posed 
as  Sultan,  and  affixed  thereto  his  thumb  mark.  It  was  found  by 
the  Sessions  Judge  that  (i)  it  was  not  proved  that  the  mare  was 
stolen  property,  (ii)  it  was,  however,  come  by  in  some  doubtful 
fashion,  {Hi}  that  the  muharrir  was  deceived. 

Neld,  that  the  petitioners  were  rightly  convicted  unfler  section 
419  of  the  Penal  Code,  whatever  reason  they  had  for  deceiving  the 
muharrir  and  inducing  him  to  write  a  false   certificate. 

36  P.  R.  {Cr.)  1888  and  20  P.  R.  {Cr.)  1889  (F.  B.),  followed. 

/,  L.  R.  17  CaL  606  and  12  Cal.  W,  X,  750,  referred  to, 
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Hold  also,  that  the  dehberate  opmiou  of  an  expert  that  two 
thunib-inaik.s  agree  is  on  a  diifercnt  plane  from  an  opinion  as  to 
handwriting  and  such  evidence  was  in  this  case  sufficient  to  prove 
Ahmada,  accused's  thumb-mark  to  the  certificate. 

18  P.  W.  R.  1912  (p.  28),  1  Gal.  L.  J.  385,  and  /.  L,  R.  32 
Cal.  759  (765),  referred  to 

No.  9  P.  R.  (Cr.)  1914. 
(10)     Section  ¥A. 

At/nnjU  to  cJiPof. 

Accused,  having  mannfaetnred  at  liome  certain  spurious  trinkets, 
took  them  to  a  goldsmitli,  shewed  them  to  him,  sairl  tliey  were 
of  gold  (which  they  were  not),  and  that  they  were  stolen  property 
(which  was  also  untrue),  said  he  did  not  wish  to  sell  them  in 
the  bazar  and  said  kharid  lo.  The  goldsmith  did  not  buy  and  the 
jiegotiations  went  no  further. 

Held,  that  on  these  facts,  the  accused  was  rightly  convicted  of  an 
attempt  to  cheat  under  section  ffx  of  the  Penal  Code. 

/.  L.  R.  8  All.  304,  13  P.  R.  {Cr.)  1879,  13  P.  R.  (Cr.) 
1881,  40  P.  R.  (Cr.)  1885,  25  P.  R.  (Cr.)  1902,  15  P.  R.  (Cr.) 
1907,  6  AN.  W.  .y.  290,  /.  L.  R.  \G  Cal.  310,  /.  L.  R.  U  All. 
409,  and  /.  L.  R.  15  All.  173,  referred  to. 

No.  14  P.  R.  fCr.)  1914. 

INDIAN  PRESS  ACT,  1910. 

(1)  Sections  4  (c),  17,   19  and  20. 

Court  cannot    rediicp  penalty  inflicted  by  tho.  Load    Govprnment, 
Held,  that  it  had  not  been  shown    that   the   Government    order    was 
wrong  on  the  merits. 

//^W,  further,  that  the  Court  had  no  authority  under  section  19  to 
i-educe  the  penalty    without  sei  ting  aside  the  order  of  forfeiture. 

No.  28  P.  R.  f  Or.)  1914  (P.  B.) 

(2)  Sections  4  (c),  17  and  20. 

Applimtion    to    Chief  Court  to  set  aside  07'dpr  of  forfeiture    wlu'ther 
Local  Govornmont  "  -uxis  included    in    term  "  Government  " — Genfir^d 

Claus^.s  Act,  X  of  1897,  section  3  (21)  a«c?  (29) — expressiom  of  profcufi- 

I'd  loyalty  on  other  occa.'^iomi — no  excuse. 

/ffld,  fo]l.)wing  14  P.  R.  (Cr.)  1913  (/'.  P.),  tliat  the  term  "  Govern- 
ment establishecl  by  law  in  British  India  "  as  used  in  section  4  of 
the  Press  Act,  included  a  Local  Government. 

Ifdd  iiho,  that  the  Court  was  not  concerned  with  the  motives  for 
writing  the  articles  in  question.  The  i)oint  to  Ix',  decided  was, 
whether  the  articles  were  likely  to  bring  Government  into  hatred  or 
contempt  or  to  excite  hatred  or  contempt  against  the  Christian  subjects 
of  His  Majesty  in  India. 

Held  further,  that  no  amount  of  professed  loyalty  on  other  occasions 
couUl  be  taken  as  nullifying  the  i)robable  effects  of  the  writing  con- 
tained in  the  articles  concerned  and  that  the  applicant  had  entirely 
failerl  ti.  prove  that  GoAcrnment  had  established  no  case  for  foifeiture. 

No.  27  P.  R.  Cr.)  1914<P.  B.) 
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INDIAN  PRESS  ACT,   mO—concld. 
(3)  Sectiox  17. 

Period  of  limitation — iiUerpretatiou  of  statutes — potcer  to  extend 
period — Indian  Limitation  Act,  IX  of  1906,  section  5. 

Held,  that  when  the  language  of  an  Act  is  plain  and  aihuits  but  of 
one  meaning,  it  must  be  enforced  and  that  the  Courts  arc  not  concern- 
ed with  any  question  of  the  reasonableness  of  the  enactment  or  of  the 
policy  or  possible  intention  of  the  legislature. 

"Maxwell's  Interpretation  of  Statutes,"  1905  Edition,  pp.  4  and  5, 
referred  to. 

Held,  consequently,  that  limitation  for  an  application  under  section 
17  of  the  Press  Act  starts  from  the  date  of  the  order  of  forfeiture. 

Held  furthei-,  that  the  provisions  of  section  5  of  the  Limitation  Act 
are  not  applicable  to  such  an  application. 

No.  16  P.  R.  ^Or.)  1914  (F.  B. 

INDIAN  RAILWAYS  ACT,  1890. 
Sections  -17  and  122. 

Trespass  on  railivay  line — puaisluihle  under  latter  section — meaning 
of     ttnlaivfully." 

Held,  that  a  person  may  be  guilty  of  ^iulaivfully  entering  upon  a 
railway  within  the  meaning  of  section  122  of  the  Railways  Act,  not- 
withstanding that  no  rule  has  been  framed  under  section  47  (l)  {g) 
making  such  an  act  an  offence. 

Criminal  Revision  56  of  1893  (unpublished),  dissented  from. 

Held  also,  that  no  rule  properly  made  under  clause  {g),  sub-section  (l) 
of  section  47  would  have  reference  to  a  trespass  by  a  member  of  the 
general  public  upon  a  railway  line,  as  contemplated  by  section  122. 

Held  hxvthev,  that  the  word    '  unlawfully  "  as    used    in    section    122 
means      without  the  leave  of  the  Railway  administration." 

/.  L.  R.  30  Bom.  348,  approved. 


INTERPRETATION  OF  STATUTES. 

Plain  language  must  be  given  effect  to. 
See  hidian  Press  Act,  1910  (3). 


No.  4  P.  R.  (Or.)  1914. 


No.  16  P.  R.  (Cr.j  1914  (P.  B.) 


J 
JOINT  TRIAL. 

Of  2  persons  under  section  UO,  Criminal  Procedure   Code,    only    ad- 
missible when  their  association  in  the  same  offences  is  made  out. 

Sec  Crimhial  Procedure  Code,  1898  (4). 

...      No.  21  P.  R.    Or.)  1914. 
L 

LEGAL  PRACTITIONERS  ACT,  1879. 
Section  3. 
As  amended  by  Act  XI  of  189G — -touts — Jievision  by  Chief   Court    of 
order  of  a  District  Mag  istr  ate  f raining  a  list  of  touts — Punjab  Courts  Act, 
XVIII  (/1884,  section   13. 

Held,  that  the  Chief  Court  has  no  power  to  re\'isc  an  order  of  a    Dis- 
trict   Magistrate    under    section  3G    of    the    Legal    Practitioners    Act, 
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LEGAL  PRACTITIONERS  ACT,   lS79—concId. 

tliioctiug  that  the  name  of  a  person  should  be  inchided  in  a  list  of  touts, 
such  an  order  being  neither  a  criniinul  nor  a  civil  i)roceeding,  nor 
subject  to  the  Chief  Courts  power  of  superintendence  and  control  under 
section  13  of  the  Punjab  Courts  Act. 

/.  L.  R.  21  AIL  181,  /.  L.  R.  31  All.  59,  11  Cal.  A  •/.  r,i:!,  1(3 
ImUau  Go.^es  895,  41  P.  A^f  (6V.)  1888  and  11  P.  li.  (Cr.)  1909, 
referred  to. 

3  F.  R.  (Cr.)  1900,  disapproved. 

No    18  PR.  (Or.)  1914. 

LIMITATION. 

For  an  application  under  sectitju  17,  Press  Act,  starts  from  date 
of  oi'der  of  forfeiture. 

See  Indian  Press  Act,  1910  (o). 

No.  16  P.  R.  (Cr.)  1914  (F.  B.). 

M 

MURDER. 

intention  to  kill  or  cause  dangerous  injuries. 

See  India )(,  Penal  Cude  (O). 

...       No.  31  p.  R.  iCr.)  1914. 


P1{ESS. 

(1)  Application  to  Chief  Court  to  set  aside  order  of    forfeiture. 
Hw  Jndian  Press  Act,  1910   (•-'). 

No.  27  P.  R.  (Cr.)  1914  <P.  B.^ 

(2)  Chief  Court  has  no  power  to  reduce  the  penalt\-. 

See  Indian  Press  Act,  1910  (l). 

No.  28  P.  R.    Gv.)  1914  ^F   B.). 

PRIVATE  1>EFENCE  OF  PROPERTY. 

Extent  of — 

See  Indian  Penal  Code  (3). 


PUBLIC  DOCUMENT. 

I*^x|)laiiati«'ii  uf- 

iiov  Indian  Prnnl  Cndr   (5). 


No.  37  P.  R.  (Or)  1914. 


No.l  P.  R.(Cr.)  1914. 


R 

REVTSTON  (CHIEF  COURT). 

Of  ludcriif  District  INIagistrale— iiicludiii;4  naiiie  of  a  pcrsuii  in  list  of 


touts. 

See  Ijeifal  Practitioners  Act,   1879. 


No,  18  P.  R.  (Cr.)  1914 
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S 

SECUKITY  FOR  GOOD  BEHAVIOUR. 

Grrounds  for  refusing  sureties  otferetl—ruforcucf  to  Sessions  JudKC. 
See  Criminal  Procedure  Code,  1898  (2). 


No.  6  P.  R.  (Cr.)  1914. 


THEFT. 


Attempt  to  commit — in  a  cattle  enclosure. 
8ee  Indian  Penal  Code  (7). 


TRESPASS. 

In  building — cattle  enclosure. 
See  Indian  Penal  Code  (7). 

TOUTS. 


No.  24  P.  R.  (Cr.)  1914. 


No.  24  PR   fCr)1914. 


Chief  Court's  power  to  revise  order  of  District  Magistrate    directing 
that  the  name  of  a  person  is  to  be  included  in  a  list  of  touts. 
See  Legal  Practitioners  Act,  1879. 

...     No.  18  P.  R.  (Or.)  1914. 

u 

UNLAWFUL  ASSEMBLY. 

(1)  Party  ploughing  disputed  land  acting   in    self-defence:  whether 
all  responsible  for  one  of  them  causing  death  of  one  of  tlie  other  party. 

See  Indian  Penal  Code  {\). 

...     No.  26  P.  R.  (Or.)  1914, 

(2)  Death  caused  by  <>ne  of  an  uidawful  assemblx'    (jutsidc    common 
object  of  assembly— liability  of  other  members  of  assembly. 

See  Indian  Penal  Code  (3), 

...      No.  37  P.  R.  (Or.)  1914. 

w 

WANDERING  GANG  OF  THIEVES. 

Essentials  c<mstituting  the  offence  uudcr  section  iOl.  Penal  Code. 
See  Lndhi,,  r,'nal  Code  (s). 

...    No.  13  P.  R.  (Cr.)  1914 


WIFE. 


Evidence  of  what  her  husband  told    het"— relevancy    of — in    Criminal 
cases. 

See  Indian  Evidence  Act,  1872  (l). 

.      No.  34  P.  R.  (Cr.)  1914. 
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WORKMEN'S  LIABILITY  ACT,   1859. 

( 1 )  Contract  to  perform  ngrictdtural  service  and  prescribing  a  penalty 
for  its  breach. 

Held,  that  Act  XIII  oi  1859  does  not  apply  to  a  contract  to  perform 
agricultural  services. 

/.  L.  K.  7  Bom.  .S79,  followed. 

Jlehl  also,  that  the  remedy  prescribed  by  the  Act  cannot  be  enforced 
where  the    contract  itself  prescribes  a  penalty  for  its  breach, 

96  /'.  L.  R.  1914,  followed. 

...     No.  38  P.  R.  (Gr.j  1914. 

{2)     Section  2. 
Advances  of  stores,  not  money. 

Held,  that  section  2  of  Act  XI 11  (.f  1859,  does  not  apijly  to  advances 
in  stores  and  not  in  monev. 

...      No.  23  P.  R.  (Or.)  1914 
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REVENUE  CASES  REPORTED  IN  THIS 
VOLUME,   1914. 


A 

ACTS. 

XVI  OP  1887— 8ee  P<</y«6  Tenanoy  Act,  1887. 
XVTI  OP  1887— See  I'nvjoh  Land  Rfivp.mifi  Ad,   1887. 
V  OF  1908— See  Ciril  Vmc-ihire  fUxb',  1  0O8.  ' 

c 

CANAL  COLONIES. 

(irautepx  liahiliti/  of  p^rsonaf  residenop — crisfftirt'  of  a  Ji.ithilahh' 
hiiiise — s»'Jfirifnf  proof,  nffer  oof  on)/  has  he'in  firmly  established. 

Held,  that  after  a  new  colony  ha.s  been  in  existence  for  twelve 
or  fifteen  years  and  has  become  firmly  established,  a  grantee,  who 
has  not  acquired  proprietary  rights,  retains  his  technical  liability 
to  fulfil  the  condition  of  pei'sonal  residence,  but  the  existence  of 
a  habitable  house  should  be  accepted  as  sufficient  evidence  of 
residence  and  further  inquisition  into  the  hal)its  of  the  gr'antee 
should  be  avoidefl. 

No.  3  P.  R.  rRev.)  1914. 

CIVIL  PKOCEDUKE  CODE,  1908. 
Section  1 1. 
Not     applicable   to    i.rflcrs      of    Revenue    officers    in    pai'tition     i)ro- 
ceedings. 

See  Rps  .hidieata. 

No.  5  PR  (Rev.)  1014. 

0 

OCCUPANCY  lUGHTS. 

(0  AVhere  widow  abandons  her  rights — succession  of  next  claimant 
— abandonment  by  latter  by  non-cultivation. 

See  P^/z/rt/y  Tt'iiancy  Art,  1887  (2). 

No.  2  P.  R.  fRev.)  1914. 

(2)     Acquisition  of— by  tenants  breaking  up  waste  in  Siisa  Tahsil. 
See  Punjah  Tenanny  Act,  1887  (l). 

No.  6  P.  R.  vRev,)  1914. 

P 

PUNJAB  LAND  REVENUE  ACT,  1887. 
Skction  115. 
The    rule    of    res  judicata    is    not    applicable    to  orders     of  Revcjiue 
otKe(Ms  in  jKxrtition  proceedings. 
See  Res  Jtidicata. 

No.  5  P.  R.  (Rev.)  1914. 


ii  INDEX  <">F  RKVF.XUF.  CASES  REPORTED  TX  TIlTS  VOEUME. 

Pr N.I  AJ1  TENANCY  ACT,  1S87. 
(1)     Section  S. 
Ar</nii<i(ion    <>/  (K-oipuiKij    rujhts   hi/    f<^i,ai)fs    hn'olliuj     v/)    trn.sfn — 
Mftuza  (jCOHfa,  Tahsil  .Sirsa. 

11,'hl,  that  tliL"  (l('(!ision  in  lievoiuie  Case  No.  400  of  l.s97-ns 
l.y  Thoilmrn.  F.  C.  did  not  establish  a  new  piineiple  of  law 
c-onfeirin^  oreuiianey  rights  under  section  8  of  the  Tenancy  Act 
on  all  tenants  in  tlie  old  Sirsa  district  who  had  broken  up  waste 
l)rior  to  18.'^2,  hut  provided  merely  a  new  criterion  l)y  which  each 
claim  to  such  rights  might  equitably  be  decided  in  tlie  absence  of 
any  express  clause  in  the  administration  paper  of  the  village  conferiing 
such  rights. 

Jf'^hl  also,  that  the  apjjlication  of  the  said  c?-iterion  depends  upon 
the  particular  facts  of  each  case  and  that  the  question  at  issue 
in  every  such  case  is  one  of  fact,  whether  the  ciiruni stances,  and 
in  particular  the  rate  of  rent  paid,  point  to  the  conclusion  that 
at  the  time  ^^•hen  the  waste  was  broken  up  tenants  were  so  scarce 
as  to  be  in  a  position  to  dictate  theii-  own  terms.  In  oases  where 
the  breaking  up  of  waste  took  placi-  i)rior  to  1882  the  probability 
that  tenants  were  so  scarce  is  greater  than  in  cases  where  it 
took  place  later,  but  the  probability  is  not  to  be  taken  as  a 
certainty  in  any  case  and  all  the  circumstances  must  be  examined. 

Kev.  Cases  No.  5  of  1881-82  (unpublished)  and  No.  40(1  ..f 
1897-98    (now  printed,  at  p.  16),  referred  to. 

...       No.  6  PR.  Rev  .  1914 

(2)     Sections  .38  and  .59  0)  {!,)  and  {<■). 

Ahandonnu'itf  »f  dccupancy  rights  Inj  widon' — fincres.'^ioii  hii  nvih- 
colhitfrals — ahfindonmeiit  hy  the  cnU.ateralx,  hi/  mtl  ciiltirxfliici  for 
inoYf  than  a  y^ar  hefnre  inline/  possfn.non. 

I  hid  that  if  a  widow  who  has  succeeded  to  occupancy  rights, 
abandons  the  tenancy  by  non-cultivation  within  the  scope  of  section 
.'bS  of  the  Tenancy  Act,  the  occupancy  rights  at  once  devolve  on 
the  next  claimant,  ride  section  .59  (l)  (/>)  and  {<■). 

lli'ld  also,  that  the  next  claimant  does  not  becomi;  a  '  tenant 
haN  ing  the  right  of  occujKincy  "  within  the  meaning  of  .section  ."58 
\nitil  he  has  entered  into  posses.'ion,  and  con.S(n|uently  cannot  be 
held  to  liave  idiainloiicfl  his  occujjancy  right  under  that  section 
before  that  time. 

No.  2  P.  R  (Rev.")  1914 

(:V)     Skctions  b')  AND  84  ih). 

Xotlri'  of  <'j<'i-liii<'iif  iiijniiixl  imuiiifs — .<iiiif/o( 
ill  df/an/t — //"  dci-r-^i'  furpjectmcHtoftenaiilK — /' 
iffmiddnf/  in  pxenifion  prorepdings — Jipvisioii. 

'ITie  landlords  (resptmdents)  caused  notice 
.section  4.5  (1),  Punjab  Teniincy  Act,  to  be  .served  on  the  tenants 
(petitioners).  Tt  had  i)reviou.sly  been  held  in  judicial  jiroceedings 
that  the  tenants  were  not  liable  to  ejectment  fi-om  one  of  the 
lield.s,  No.  743,  V,ut  this  was  overlooked  in  dealing  with  the  notices 
of  ejectment. 
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PUNJAB  TENANCY  ACT,   1887— cono/c/. 

The  tenants  sued  to  contest  the  notice  and  obtained  an 'v'/>a/-//- 
decree  which  was  liowever  set  aside  subsequently  and  wlien  the 
case  came  up  again  the  tenants  absented  themselves  and  tlicir  suit 
was  dismissed  in  default. 

In  passing  orders  the  Court  did  not  direct  the  ejectment  of  the 
tenants  under  section  45  (6)  of  the  Act.  In  execution  proceedings 
possession  was  however  given  to  the  landlords. 

Held,  that  a  technical  irregularity,  such  as  the  Court's  umission 
to  direct  the  ejectment  of  the  tenants  may  have  been,  is  not  a 
good  ground  for  interference  by  the  Financial  Commissioner  on  the 
revision  side,  such  interference  being  only  justified  where  it  is 
necessary  inoi'der  that  substantial  justice  may  be  done. 

Hnld  also,  that  the  fact  that  the  ejectment  proceedings  were 
t\\  ice  in  succession  decided  otherwise  than  upon  the  merits  did  not 
justify  such  interference  in  the  absence  of  any  indication  of  material 
irregularity. 

Held,  however,  that  the  wrongful  inclusion  in  the  notices  of 
ejectment  of  the  field  No.  743  and  the  subsequent  delivery  of 
))0.s.session  of  this  field  was  a  material  irregularity  and  must  be  rectified. 

No.  4  P.  R.  (Rev.)  191^. 

(4)     Section  48  (5). 

Financial  Commissioners  poicer  of  revision — when  exercised. 

Held,  that  the  circumstances  ^\hich  would  justify  the  Court  of 
the  Financial  Commissioner  on  its  revision  side,  in  holding  that  a 
suboi'dinate  Court  had  acted  either  without  jurisdiction  or  illegally 
or  with  material  irregularity,  when  on  the  facts  found  by  that 
Court  there  is  no  such  lack  of  jurisdiction  and  no  illegality  oi- 
matei-ial  irregularity,  would  have  to  be  of  a  very  exceptional  kind, 
such  as,  e.  r/.  absolute  perversity,  in  the  finding  or  a  serious  mis- 
application of  the  law  of  evidence  in  arriving  at  it  and  that 
th(^  broad  principle  to  follow  is  to  interfere  only  when  a  refusal 
to  interfere  would  i-esult  in  injustice  or  failure  of  justice. 

■IP.  R.  {Rev.)  1910,  referred  to. 

Held  consequently,  that  there  is  no  ground  for  interference  in 
the  present  case  where  two  Courts  have  found  as  a  matter  of  fact 
stipported  by  the  Revenue  Records  that  the  relation  of  landlord 
and  tenant  exists  between  the  parties  and  there  is  no  suggestion 
that  this  decision  has  resulted  in  injustice.  _ 

No.  1  P.  R.  Rev.)  1914 

R 

i^^.S'   .JUDICATA. 

(^vil  Procedure  Code,  U)Oi<,  section  11 — whether  applicable  to  orders 
hy  Rerenne  officers  in  partition  cases — Punjab  Land  Revenne  Act, 
XVII  oj  1887,  section  115 — disrretiotiary  pou-ers  of  Revenue  officers, 
e.rjilained. 

Held,  that  section  11  of  the  Code  of  Civil  Procedure  does  not 
ai)ply  to  orders  passed  by  Revenue  ofticers  in  partition  cases. 

(i  P.  R.  (Rrr.)  1868,  referred  to. 

Held  also,  that  a  Revenue  officer  has  discretionary  autlioiity  luider 
section    115    of    the   Punjab  Land      Revenue     Act,    t..     disallow    ari 
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/.'A'.s'  JUDTCA  rA—roncld. 

application  for  jmrtition  and  that  he  ought  to  \ise  this  authoritj'  in 
i\eiy  instance  in  wliich  tlic  same  question  has  been  ])ieviou.sly  decided, 
unless  it  is  shewn  that  the  circinnstances,  whioli  made  the  previous 
order  ap])ropriate,  have  changed. 

No.  5  P.R.I  Rev.)  1914. 

i;i;\  ISION   (FINANCIAL  COMMISSIONER). 

( J  rounds  for — discussed. 

^Gf^  Punjab  Tenancy  Act,  18^7  (-i). 

...       No.  1  P.  R.  (Rev.)  1914. 


CIVIL  JUDGMENTS, 
1914. 


I 


111; 


Chief  Court  of  the  f  unjnb. 

CIVIL  JUDGMENTS. 


No.  1. 

Befm-e   Eon.  Mr.  Justice  Kensington  and 

Eon.  Mr.  Justice  Beadon. 

GANGA  RA]\[— (Plaintiff)— APPELLANT, 

Versus 

NARAIN  DAS— (Defrndaxt)— RESPOXDENT. 

Civil  Appeal  No.  987  of  1911. 

Estoppel— s^iibaeqnent  ^uil  by  person  jrho  acted  ax  guardian  nd-lilom  in 
pirrious  mii  and  then  omitted  to  net  up  liif;  personal  claims. 

One  B.  D.,  the  Mahant  of  a  shrine,  made  a  gilt  of  tlie  property  in  suit 
to  S.  R.,  a  minor— N.  D.  claiming  to  be  a  chela  of  B.  D.  brought  a  suit  against 
the  minor  donee  for  possession  of  the  propertj-  (G.  R  acted  for  the  latter 
as  guardian  ad  litem)  and  a  decree  was  passed  in  favour  of  N.  D.,  who 
thereon  got  possession  of  the  property.  G.  R.  now  sues  N.  D.  for  possession 
of  the  property  on  the  ground  that  he  is  heir  to  B.  D.  and  as  such  entitled 
to  the  property— 

Held,  that  the  fact  that  plaintiff  omitted  in  the  previous  suit  to  plead 
that  he  is  heir  of  B.  D.,  and  that  N.  D.,  the  then  plaintill",  had  no  locus  standi 
to  contest  the  gift  in  favour  of  S.  R.,  did  not  debar  him  fi-om  speking  to 
enforce  his  own  alleged  personal  rights  in  the  present  suit. 

Mohunt  Das  v.  Nilkomtd  Deioan  (1),  approved. 
Further  appeal  from  the  decree  of  H.  A.  Base,  Esquire,  Bivisioixd 
Judge  of  the  LudMana  Division,  dated  2,Zrd  May  19)  I. 

Badr-ud-Din,  for  appellant. 

Rambliaj  Datta,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Br.ADOx,  J. — The  property  in  dispute  in  this  ease  is  propei  ty 
attached  to  a  shrine  at  Jasar  in  the  Ludhiaiia  District.  Bishan 
Das,  deceased,  who  was  Maliant  of  this  shrine,  appears  to  have 
had  four  chelas,  of  whom  two  are  said  to  have  died  leaving  no 
representatives.  The  other  two  were  Narain  Das,  defendant 
in  the  present  case,  and  another,  Narain  Das,  deceased,  who 
had  two  chelas,   namely,    Ganga   Ram,  plaintiff   in  the   present 

(1)  (1899)  4  Cal.  W.  N.  283. 


19^/.  April  191; 


cn'iL  judgments-No.  i.  [  reoorp, 


fasp,  and  Snnt  "Rnm,  a  minnr.  BisTian  DaP  marie  a  pifi  of  llio 
properiv  iioav  in  <lispnip  io  Sani  Ram  and  after  Bishan  Das' 
death,  Narain  Das,  the  pi-esent  defendant,  brought  a  suit 
against  the  niinni  donee,  Sant  T?am,  for  possession  of  the  pro- 
perty. In  that  suit  Ganga  "Ram,  the  present  plaintiff,  acted  as 
guai-dian  rul  lifpm  of  the  tlieh  minor  defendant,  Sant  Rani,  and 
the  suit  was  decided  in  favour  of  Narain  Das,  who  is  now  in 
possession  of  the  property. 

Ganga  Ram  now  sues  Narain  Das  for  possession  of  this 
property  alleging  thft,t  the  shrine  at  Jasar  is  subordinate  to  the 
main  institution  situate  at  Kadon  in  the  Patiala  State,  of  which 
Hishan  Das  was  the  MaJianf,  that  Rishan  Das  appointed  him 
(Ganga  Ram)  to  be  his  lieir,  that  lie  (Ganga  Ram)  is  the 
Mahant  in  possession  of  the  main  institution  at  Kadon,  and 
that  he  (Ganga  Ram),  and  not  Narain  Das,  is  entitled  to  the 
property  attached  to  the  shrine  at  Jasar  as  heir  of  Bishan  Das. 

The  suit  has  been  dismissed  on  a  preliminary  point.  Tn 
effect  the  finding  of  the  lower  Courts  is  that  Ganga  Ram,  hav- 
ing omitted  in  the  previous  suit  to  plead  that  he  is  the  heii"  of 
Bishan  Das,  and  that  Narain  Das  had  no  locus  standi  in  a  suit 
to  contest  the  gift,  is  now  estopped  from  urging  that  he  is 
Bishan  Das'  heir. 

Ganga  Ram  was  not  a  partj-"  to  the  previous  suit.  He 
was  then  acting  in  the  capacity  of  guai'dian  of  Sant  Ram  and 
the  pleadings  had  no  reference  whatever  to  his  own  interests 
in  the  property  but  were  the  pleadings  of  Sant  Ram.  In  the 
pi'esent  suit  Ganga  Ram  is  seeking  to  enforce  his  own  alleged 
personal  rights,  and  as  he  is  acting  in  an  entii^ely  different 
rapacity,  it  is  difficult  to  see  how  the  previous  suit  can  affect 
him  in  any  way. 

Ganga  Ram  did  not  wish  to  dispute  the  gift,  but  this  fact 
does  not  show  that,  in  the  absence  of  such  a  gift,  he  would  not 
at  once  have  claimed  the  property  as  heir  of  Bishan  Das. 
Narain  Das  had  instituted  his  suit  against  Sant  Ram  before 
Ganga  Ram  was  called  upon  to  plead  in  the  capacity  of  guar- 
dian, and  in  carrying  on  the  suit  to  the  final  execution  of 
his  decree,  Narain  Das  was  not  acting  on  any  belief,  arising 
from  any  act  or  omission  on  the  part  of  Ganga  Ram,  that  Ganga 
Ram  had  waived  his  right  to  claim  as  heir  of   Bishan  Das. 

We  are  unable  to  agree  with  the  lower  Courts  that  Ganga 
Ram  is  estopped  from  urging  his  claim  as  heir  of  Bishan  Das 
and  in  this  view  we  are  supported  by  the  decision  in  Mohnnf 
T^as  V.  Nilkomul  Deii-an  (1).     In  that  case  a  son,   against  whom 


(I)  (1899;  4  Cal  W.  N.  283. 
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a  suit  ought  to  have  been  instituted,  conducted  on  behalf  of  his 
mother  a  suit  wrongly  brought  against  her,  knowing  all  the 
time  that  he,  and  not  the  mother,  should  have  been  sued,  but 
there  was  nothing  to  show  that  it  was  by  reason  of  any  repre- 
sentation or  conduct  of  the  son  that  the  plaintiff  was  led  to  think 
that  the  mother  was  the  right  person  to  be  sued,  and  it  was 
held  that  the  decree  in  that  suit  was  not  binding  on  the  son, 
and  did  not  estop  him,  in  a  subsequent  suit  against  him,  from 
contesting  the  validity  of  that  decree. 

We  accordingly  accept  the  appeal  and,  setting  aside  the 
lower  Appellate  Court's  decree,  we  remand  the  catse  under  order 
XLl,  rule  i'3,  Civil  Procedure  Code,  for  decision  on  the  merits. 

Coui't  fees  to  be  refunded.  Other  costs  to  be  costs  in 
the  cause. 


Appeal  accepted. 


No.  2. 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Jmlge,  and  Hon,  Mr. 
Jiistice  Kensington. 
TAULDAS  AND  OTHERS— (Plauntiffs)— APPELLANTS 
Versus 
MALIK  SINGH  AND  OTHERS— (Dlfenl.ants)— 
RESPONDENTS. 
Civil  Appeal  No.  102;J  of  1910. 
Custom— alienation— agncuUural  Bralmans    of   Tali^il   Llujnr     Khan, 
Haicalinndi  district,  are  governed  by  custom. 

Held,  that  agricultural  Bralimans  of  Talisii  Gujar  Kliaii,  KawdlpiiKli 
District,  are  governed  by  the  ordinary  agricultural  custom  limiting  the 
alienation  of  ancestral  property. 

JG  P.  R.  1909  {Devi  Ditta  Singh  v.  DroptL)  (1),  foiluwcd. 
125  P.  R.  1908  {Hira  Nand  v.  llariChand)  (2;,  and  1  P.  R.  1910  {Mussam- 
mat  Maya  v.  Gurdit  Singh)  (3),distuiguished. 

Further  appeal  from  the  decree  of  G.  L.  iJundas,  Esquire,  Divisiunal 
Judge,  Rawalpimli,  dated  (he  22ad  Jane  1910. 
Mehr  Chand  and  Gfokal  Chand,  for  appellants. 
Sangam  Lai,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by — 

Sir  Akthub  Eeid,  C.  J.— The   parties   are   Brahmaus  of   a     IQth  May  1913. 
village  in  Tahsil  Gujar  Khan,  Rawalpindi. 

(1)  56  P.  E.  1909.  (2)  125  P.  R.  1908. 

(3)  I  P.  R.  1910. 


CIVIL  J  UDGMENTS  -No.  2.  I  Uecokd, 

The  first  question  for  consideration  is  -whether,  the  law  to 
be  applied  is  Hindu  or  tlie  ordinary  agricultural  customary. 
The  lower  appellate  ('ourt  has  applied  Hindu  law  on  the 
<>:rounds  that  125  P.  R.  1908  (Hi) a  Nand  v.  Hari  Chaml)  (1) 
and  1  P.  P.  1910  (Mussammat  Maya  v.  Gurdit  Simjli)  (2)  ai-e 
in  point,  that  tlie  oral  evidence  does  not  establish  a  custom 
modifying  Hindu  law,  and  that  tlio  ])ar<.ie.s  combine  service  in 
tlic  army  with  agriculture. 

The  finding  of  tlie  Court  of  Krst  instance,  that  ,}ths  of  the 
present  owners  are  Brahmans,  has  not  been  contesfed.  The 
lower  appellate  Court  has  not  referred  to  50  P.  ]\.  1909  (Devi 
Ditta  Singh  v.  Bropti)  (3),  cited  before  it  was  i-eported  in  the 
Punjab  Record  and  distinguished  at  sonic  length  in  125  1'.  R. 
1908,  the  distinguishing  features  being  that  in  56  P.  71*.  1909  the 
village  in  which  the  land  in  suit  Avas  situate  was  mainly  owned 
by  Brahmans,  most  of  the  landowners  being  of  that  caste 
and  being  essentially  agricultural  Brahmans,  though  some  few 
of  them  eked  out  a  living  by  taking  service,  while  in  125  P.  R. 
1908  (Hira  Nand  v.  Hari  Chand)  (1),  the  main  oecupation  of 
the  parties  was  service  or  the  performance  of  priestly  functions. 
They  did  not  "  live  on  agriculture  as  a  profession  "  and  the 
whole  of  their  land  was  cultivated  by  non-occupancy  tenants. 
It  was  further  found  in  125  L\  R.  \90S  (Hira  Nand  y.  Hari 
Chand)  (1),  that  there  were  only  iive  Brahman  families  in  the 
village,  which  was  held  on  a  hhayavhara  tenure,  and  that  the 
village  commu-nity  consisted  of  many  different  castes,  the 
lambardar  being  a  Muhammadau  Gujar.  In  1  P.  R.  1910 
(MtisMiamat  Maya  v.  Gurdit  Singh)  (2)  the  pax'ties  cultivated 
their  land  through  servants,  had  been  in  possession  for  a  few 
generations  and  followed  other  pursuits  besides  agriculture,  the 
laud  of  the  clan  in  the  village  comprised  50  acres  only,  aud 
the  Brahmans  did  not  form  a  comixict  village  community  but 
were  merely  a  few  landowners. 

The  facts  of  the  present  case  are  practically  ou  all  fours 
with  those  of  50  P.  R.  1909  (Devi  Ditta  Singh  v.  Drqpti)  (3) 
and  differ  widely  from  those  dealt  with  in  the  1908  and  1910 
cases  cited  above.  The  materials  on  the  record  do  not  justify 
the  conclusion  that  these  agricultui-al  Brahmans  «re  governed 
by  Hindu  law,  and  we  hold  that  the  ordinary  agricultui-al 
custom,  limiting  alienation  of  ancestral  property,  is  applicable. 
Tahl    Das,    the    present  appellant,    is    lambardar  of  the  village 


(l^  125  P.  R.  1908.  (2;  1  P.  R  1910. 

(5j  50  /'.  R.  1909, 
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and  was  originally  the  sole  plaintiff.  Other  collaterals  joined 
him  as  plaintiffs,  having  originally  been  made  formal  defend- 
ants, but  they  have  not  joined  in  this  appeal. 

The  suit  was  for  a  declaration  that  the  gift  of  ancestral 
huid  to  the  donor's  daughter's  son  would  not  affect  the  plaintiff's 
reversionary  rights  after  the  death  of  the  donor.  The  donor 
and  his  wife  were  blind,  and  we  are  satisfied  that  the  donee's 
parents  lived  with  them,  so  far  as  was  compatible  with  the 
donee's  father  being  in  the  army,  and  served  and  maintained 
them.  The  eviden'^e  on  the  recoi-d  and  the  (customary  Law 
applicable  justified  the  gift  and  it  is  significant  that  the 
appellant,  whose  share  of  the  land  in  suit  (216  l-iDiaii)  is 
one-twelfth  or  one-eighteenth,  is  the  sole  objector.  There  is  no 
force  in  the  argument  that  order  XLl,  rule  4  of  the  Code  of 
Civil  Procedui-e,  is  applicable  to  the  case,  and  that  the  appellant 
lepresented  all  the  shareholders.  The  fact  that  the  donee's 
father  has  not  been  proved  to  have  been  a  khauadaiiiad  in  the 
stxict  sense  of  the  term  does  not  affect  oiu-  conclusion  that  the 
gift  was  valid  against  the  collaterals.  He  married  both  the 
daughters  of  the  donor  and  lived  with  him,  and  it  is  by  no 
means  improbable  on  the  record  that  the  donee's  mother,  his 
second  wife,  did  not  leave  her  father's  house,  except  to  live  with 
her  husband  when  he  was   serving  Avitli  bis  regiment. 

For  these  reasons  we  dismiss  the  appeal  with  costs. 

Appeal  dismist>ed. 


No.  3. 

Before  Ron.  Mr.  Justice  Rattiyau  and  Hun.  Mr.  JunLice 
Scoti-Smith. 

ALLA  DITTA  AND  OTHERS— (Plaintiffs)— APPELLANTS 

Versus 

GAUHKA  AND  OTHERS-(  Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  1277  of  1910. 

Custum—suc(-Cf:!!ion— heirless  e^iale^^proprielors  of  Lhc  patti — \\'ajib-ul- 
arz— Riwaj-i-ani— Ju//«Hc/«r  Tahsil— c'xk'Hf  of  icidow's  estate  in  absence 
of  collaterals. 

S.,  the  last  male  proprietor  of  the  land  in  suit,  died  childless  leaving  a 
widow,  who  succeeded  to  his  land.  On  her  death  her  brother's  son 
(defendant)  obtained  possession  and  claimed  to  hold  it  under  a  will  in  his 
favour  by  the  widow.  Plainlills,  the  proprietors  of  the  ixitli,  sued  for  posses- 
sion claiming  to  be  entitled  to  the  property  iu  the  absence  of  collaterals  of  S., 
and  that  the  Avill  iu  favour  of  defendant  was  invalid. 
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Held,  that  the  onus  of  pronng  a  right  of  succession  by  custom  lay 
upon  the  plaintiffs  and  they  had  failed  to  discharge  that  onus  and  tliot  the 
entry  in  the  village  Wajib-ul-ar:,  restricting  a  widow's  power  of  alienation, 
was  only  inserted  in  the  interests  of  collaterals  and  had  no  effect,  Avhere 
there  were  none. 

102  P.  R.  1906  (Harnam  Singh  v.  Partab  Singh)  (Ij,  18  P.  R.  1910 
(Dasaunda  Singh  v.  Mangal)  (2)  and  137  P.  R.  1908  (Nihala  v.  Rakmat 
Ullah)  (3),  followed. 

2  P.  R.  {Rev.)  1911  {Wazira  v.  Mangal)  (4j,  referred  to. 

Also  that  the  entry  in  para.  59  of  the  Riwaj-i-am  of  the  JuUundur  Tahsil 
^^a3not  applicable  to  the  case  of  a  village  or  pa «i  ivhere  the  proprietors  arc 
of  different  tribes  and  would  not  in  the  absence  of  any  instance  in  support 
of  it,  be  sufficient  proof  of  a  custom  entitling  plaintiff's  to  succeed. 

Held,  also  that  a  widow's  estate  is  only  limited  for  the   benefit  of  rever- 
sioners and  where  there  are  none,  she  is  to  all  intents  and  purposes  an  absolute 
owner. 
Further  ajypeal  from  the  decree  of  H.  Harcourt,  Esquire,  Divisional 

Judge  of  the  JuUundur  Division,  dated  the  2dth  August  1910. 

Pestonji  Dadabhai,  for  appellants. 

Devi  Cliaud,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

lUh  May  1913.  Scott-Smith,  J. — Suba,  the  last  male  proprietor  of  the  laud 

iu  suit,  died,  leaving  a  widow,  Mussammat  Hukmau.  After  her 
death,  Gauhra,  her  brother's  son,  obtained  possession  of  the 
land  and  claims  to  hold  under  a  will  executed  iu  his  favour  by 
Mussammat  Hukman.  Plaintiffs,  the  proprietors  of  the  j;oi^i, 
sued  for  possession  on  the  ground  that  Mussammat  Hukman 
had  no  power  to  alienate  the  laud,  except  for  necessity,  and  that, 
in  the  absence  of  collaterals,  they  were  entitled  to  succeed. 
The  tirst  Court  decreed  their  claim. 

The  lower  Appellate  Court  relying  upon  lOli  [\  li.  1900 
{Harnam  tSivgh  v.  Pariah  Singh)  (1)  and  18  P.  It.  1910 
{Dasannda  Singh  v.  Mangal)  (2),  dismissed  plaintiffs'  suit. 
They  have  tiled  a  further  appeal  in  this  Court. 

The  first  question  for  decision  is,  upon  whicli  party  the 
onu6  lay  ":' 

We  have  no  hesitation  in  holding  that  it  lay  upon  the 
plaintiils.  The  rulings  cited  by  the  Divisional  J  udge  are  in 
point  and  so  is  lo7  1'.  li.  1908  (Nihala  v.  liahmal  Ullah)  (3). 
In    the    1908  and   1910   cases    the    disjiute     was   between    the 


(1)  102  P.  H.  190G.  {?,)  V61  P.  h:  i'JUb. 

(2)  18  P.  11  1910.  (4j  2  P.  R.  (Rev.)  1911. 


January,  1914.  ]  CIVIL  JUDGMENTS-No.  4. 


proprietors  of  the  patti  and  a  blood  relation  of  the  deceased 
proprietor.  Tn  102  V.  U.  1006  (^Haniam  Singh  v.  Vartah 
Singh)  (I)  the  principal  defendant  claimed  to  be  related  to 
the  deceased  proprietor,  but  the  claim  of  the  plaintiifs,  proprie- 
tors of  the  patti,  was  dismissed  solely  on  the  ground  that  thej 
had  not  discharged  the  o>i?(.s  which  lay  on  them. 

in  the  present  case,  as  in  the  1906  one,  tlie  proprietors  are 
not  a  compact  body,  but  are  of  miscellaneous  tribes.  The 
coimsel  for  appellants  relies  upon  the  village  Wajib-ul-arz  and 
the  Btwaj-i-am  of  the  Jullundur  Tahsil.  According  to  the 
former  a  widow  is  not  allowed  to  make  a  gift  to  any  of  her 
paternal  relations.  This  provision  was  of  course  inserted  in  the 
interest  of  the  collaterals  and  has  no  effect  where  there  are 
none,  and  where  there  is  consequently  no  one  competent  to 
challenge  an  alienation  by  a  widow.  As  regards  the  Ritoaj- 
i-am,  we  agree  with  the  view  taken  of  it  by  the  lower 
appellate  Court.  We  do  not  think  it  can  have  been  intended 
to  apply  to  the  case  of  a  village  or  patti  where  the  i^roprietors 
are  of  different  tribes  In  the  absence  of  any  instance  we 
certainly  are  not  prepared  to  hold  that  the  entry  in  question 
is  sufficient  proof  of  a  custom  entitling  the  proprietors  of  the 
patti  to   succeed  to  Suba's  land. 

Mr.  Pestonji  iirges  that  the  widow's  estate  is  always  a 
limited  one.  Quite  so,  but  it  is  only  limited  for  the  benefit  of 
I'eversioners.  Where  there  are  none  she  is  to  all  intents  and 
purposes  an  absolute  owner.  Counsel  ref ex-red  us  also  to 
2  P.  n.  (Eev.)  1911  {Wazira  v.  Mangal)  (2),  but  we  cannot 
find  anything  there  which  assists  his  contention.  The  5th 
proposition  laid  down  therein  by  the  Financial  Commissioner 
is  against  him.  To  sum  up,  we  hold  that  the  omis  was  upon 
the  plaintiffs  and  they  have  not  discharged  it.  The 
appeal  fails  and  is  dismissed  with  costs. 

Appeal  disimssed. 


No.  4- 

Before  Hon.  Mr.  Justice  8hah  Din  and 

Hon.  Mr.  Justice  Agneio, 

OHHABIL  DAS— (Plaintiff)— APPELLANT 

Versus 

MASSU  AND  ANOTHER— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  889  of  1911. 

Civil  Proced-ure  Code,  1908— i^plitting  of  causes  of  action — novation, 
C.  D.  was  mortgagee  under  a  deed   which  provided,  inter  alia,  that  the 
mortgagors  were  to  remain  in  cultivating  possession,  and  that  they  were   to 

(I)  102  P.  R.  1906.  (2)  2  P.  R,  {Rev.)  1911, 
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pay  to  0.  D.  Jtli  of  the  produce  by  way  of  interest.  The  deed  fiu-ther  recited 
that,  if  the  mortgagees  failed  to  pay  the  |th  share  of  the  produce  to  C.  D.,  he 
would  have  the  right  to  take  possession  of  the  land  mortgaged.  The  deed  did 
not  recite  that,  if  the  produce  by  way  of  interest  was  not  paid,  C.  D.  might 
recover  the  impaid  interest.  It  appeared  that  in  1897  C.  D.  sued  the  mort- 
gagors and  obtained  a  decree  for  the  value  of  produce  then  due,  in  lieu  of 
interest :  he  did  not  claim  possession.  In  the  present  suit  on  further  default 
C.  D.  sued  the  mortgagors  for  possession  and  a  certain  sum  on  account  of 
produce.  In'their  pleas  the  defendants  stated,  ?n?c/- o /in,  that  they  had  failed 
to  pay  produce  in  Kharif  1907  and  Rahi  1908,  but  bad  paid  before  these 
liarvests. 

Held,  that  the  present  suit  was  ban-ed  under  order  2,  rule  2,  Civil  Pro- 
cedure Code,  1908,  and  that  the  fact  that  the  mortgage-deed  did  not  specifically 
give  C.  D.  the  right  to  .sue  for  the  produce  on  default  did  not  take  away  his 
inherent  right  so  to  do. 

Held  further,  that  the  admission  by  the  mortgagors  ol  paj-ment 
of  produce  between  the  date  of  the  previous  decree  and  the  year  1907  did 
not  operate  to  do  away  with  the  bar  created  by  the  previous  suit  under  order 
2,  rule  2,  Civil  Procedure  Code,  or  to  create  a  new  cause  of  action  to  sue  for 
possession  in  terms  of  the  mortgage,  inasmuch  as  it  was  not  open .  to  the 
parties  inter  .^c  to  override  the  rule  as  to  splitting  of  causes  of  action. 

19  r.  R.  1910  (Chaudhri  Kiidan  Mnl  v.  Sardar  Allah  Dad  Khan  (1), 
followed. 

28  P.  R.  1907  (Ganga  Ram  v.  Abdul  Rahman)  (2),  Trimbak  v.  Bhagican 
Das  (3j  and  Dubash  Kader  v.   Takeer  Mecra  (4),  referred  tu. 

Fiirfhe)-  appeal  from  the  decree  of  H.  Scotl-Smith,  Eftquire,   I.C.S., 

Additional  divisional' Judge,  Mtilfan,  nf    Fero::epr>ro.  dated  the 

^Mst  MarcJi  1911. 

Sheo  Narain,  for  appellant. 

Rajindar  Parshad,  for  respondent.s. 

The  judgment  of  the  Court  was  delivered  by — 
26fh  May  191.3,  Agnew,  J. — The  .suit    was   by    tlie   plaintiff -Tnortgagee   for 

possession  of  certain  land  moi^tgaged  to  him  on  20th  January  1 896 
and  for  Rs.  375.5-0  on  account  of  px'oduce.  The  mortgage  was 
without  possession,  the  land  revenue  to  be  paid  by  the  mort- 
gagor who  remained  in  cultivating  possession  and  was  to 
pay  -J  produce  as  interest  to  the  mortgagee.  Tlie  deed  further 
recites  that,  if  the  mortgagor  does  not  deliver  produce  to  the 
mortgagee,  or  if  he  fails  to  cultivate  the  land,  the  mortgagee 
shall  have  the  right  to  take  possession.  The  mortgage-deed 
does  not  in  terms  recite  that,  if  the  produce  hy  way  of  interest 
is  not  paid,  the   moi-tgagee    rany   recover  such    unpaid  interest 


(Ij  19  /'.  R.  1910.  (.",)  (1898)  7.  L.  R.  23  Bom.  348. 

(2)  28  P.  R.  1907.  (4;  (1909^  i<,  Indian  Cfl«'6-  445. 
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bj  way  of  rent  or  otherwise.  The  only  remedy  for  non-pay- 
ment specifically  provided  is  that  the  mortgagee  may  assume 
possession  when  default  is  made. 

The  pleas  of  the  defendants  were  that  they  had  not  agreed 
1o  any  condition  to  give  possession  to  the  mortgagee  if  they 
failed  to  pay  produce,  thaf  theij  had  failed  to  pay  produce  in  Kharif 
1907  and  Rahi  1908,  hut  had  paid  before  these  harvests,  and 
Unally,  that  as  plaintiff  had  brought  suits  for  recovery  of  produce 
in  lien  of  interest  before  and  had  not  in  those  suits  claimed 
possession,  his  present  claim  was  barred  under  order  [2,  rule  2. 
Civil  Procedui^e  Code. 

Both  the  lower  Courts  have  held  that  the  suit  was  cogniz- 
able by  a  Civil  Court,  and  that  the  plaintiff's  claim  is  Jbarred 
liy  oi'der  2,  rule  2. 

In  this  appeal  counsel  for  appellant  urges  that — 

(1)  the  claim   was  one  cognizable  by   a  Revenue  Court ; 

(2)  that  although  the  mortgagee  sued  the  mortgagors 
for  value  of  produce  in  lieu  of  interest  in  1897  and  obtained  a 
decree  in  February  1898,  and  in  that  suit  did  not  claim  posses- 
sion,  yet  the  admission  of  the  mortgagor- defendants  that 
they  paid  produce  between  1897  and  Rabi  1907,  removes  the 
case  from  tlie  operation  of  oixler   2,  rule  2. 

The  first  of  these  contentions  is  not  seriously  pressed  by 
counsel  and  we  ai^e  satisfied  that  the  suit  was  one  for  the  de- 
rision of  a  Civil  Court.  Under  the  terms  of  the  mcn^tgage- 
deed  produce  was  to  be  paid  by  way  of  interest  and  the  mort- 
gagor remained  in  possession.  The  right  of  proprietary 
possession  was  not  transferred  by  the  mortgagee  to  the  mort- 
gagor and  in  no  sense  can  the  latter  be  said  to  have  "  held  the 
land  under  "  the  mortgagee.  Following  the  principle  laid 
down  in  46  P.  K  1894  {F.  B.)  {Bnfa  Shah  v.  Kahi)  (1),  we 
hold  that  the  suit  was  cognizable  l)y  a  Civil  Coui-t. 

On  the  second  point  the  argument  of  appellant's  counsel 
may  be  briefly  summarized  as  follows  :  — 

On  the  terms  of  the  mortgage-deed  of  20th  January  1896 
the  plaintiff- appellant  had  no  right  to  sue  for  recovery  of  pro- 
duce. His  only  remedy  was  that  provided  by  the  moHg.ire- 
deed  itself,  viz.,  that  he  should  assume  possession,  if  default  in 
payment  were  made.  The  decree  of  nth  Febi'uary  1898 
under  which  plaintiff   recovered  the  value  of   produce  ihen  due 


(I)  46  P.  R.  1894  {F.  B.). 
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slionld  never  have  been  passed,  since  the  only  remed}-  foi^ 
faihire  to  pay  produce  open  to  plaintiff  under  his  mortgage- 
deed  was  to  sue  for  possession.  The  plaintiff's  right  under 
Ihe  mortgage-deed  to  have  possession  on  default  made  in 
payment  of  interest  was  not  lost  when  he  obtained  his  decree 
for  produce  and  omitted  to  sue  for  possession,  even  though 
order  2,  rule  2,  may  stand  in  the  way  of  his  enforcing  his 
claim  by  way  of  suit,  and  as  defendants  have  admitted  pay- 
ment of  produce  between  1897  and  1907  that  admission 
operates  to  revive  the  plaintiff's  right  to  sue  for  possession  in 
the  face  of  order  2,  rule  2. 

In  reply,  counsel  for  tlie  defendant-respondents  points 
out  that,  although  the  mortgage-deed  of  20th  January  1896 
does  not  piovide  that  if  produce  by  way  of  interest  be  not 
paid  by  the  respondents  the  plaintiff- mortgagee  may  sue  for 
its  recovery,  such  a  right  to  sue  is  inherent  in  the  mortgagee 
and  follows  upon  the  obligation  of  the  mortgagor  to  pay  pro- 
duce. "We  hold  that  this  view  must  prevail.  The  terms  of 
a  mortgage-deed  such  as  tliis,  drawn  up  as  it  was  by  an 
unskilled  draftsman,  must  not  be  con.strued  too  strictly.  The 
ol)ject  of  the  mortgage-deed  was  to  secure  to  the  mortgagee 
the  payment  of  the  produce  agreed  upon,  and  though  the 
penalty  for  non-payment  specifically  mentioned  is  that  tlie 
defaulting  mortgagor  is  to  lose  possession,  we  see  no  reason 
why  the  mortgagee  sliould  not,  if  so  advised,  waive  his  riglit 
to  possession,  and  sue  to  recover  the  value  of  the  pindnce 
to  wliich  he  was  enlillcd  under  the  bond.  We  f^nnnot 
therefore  accede  to  the  appellant's  contention  tliat  Iho  deocp 
of  nth  Felnuary  1898  was  a  Avrong  decree  as  not  bfing 
wari'anted  Yjy  the  terms  of  the   mortgage-deed. 

As  regai-ds  the  argument  that  tlie  payment  of  produce 
by  defendants,  endorsed  b}'  their  own  acbnission,  between  the 
date  of  Ihe  decree  of  1898  and  tlie  year  1907  operates  to 
give  ])lainti(T  a  right  in  sue  for  possession  on  the  original 
nj<trtgage-decd  of  ISOj.  The  defendants  certainly  made  tlie 
statenienl  now  relied  niton  by  the  a])pellant  in  his  plea,  and 
^Sfassii,  di'feiidant,  rc^peatcd  ii  when  examinod  in  Oourt.  There 
is  no  fifhor  proof  of  such  payments.  The  ])laintiff  did  not 
admit  ivcoipt  of  produce  for  these  yeajs,  and  merely  .^aid 
tha(  he  looked  upon  items  of  produce  for  certain  years, 
(if  whifh  the  recovoiy  was  barred  by  limitation,  as  having 
been  paid  so  far  as  he  wns  concerned.  This  is  a  somewhat 
slender  foundation  upon  which  to  build  the  ingenious  argu- 
ment  put    forward  before   us  by    counsel  for  the    appellant. 
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However,  absuming  for  tlie  niouieut  tliafc  defeudants  did  [my 
Iii'oduce  to  plaintiff  between  1898  and  1897,  can  it  be  said 
that  the  defendants  thereby  waived  tlieir  rigbt  to  plead  order 
II,  }Hle  2,  in  bar  of  tbe  plaintiff's  present  claim  Y  Or  was 
tliei'e  any  tacit  renewal  of  tbe  contract  of  mortgage  a  bi-each 
of  Avliich  miglit  give  the  plaintiff  a  fresh  cause  of  action  ? 
As  regards  the  tirst  question,  the  dictum  of  the  learned  Judges 
who  decided  19  P.  li.  1910  (Ohaudri Kudau  Lai  v.  Sardar  Jllak 
Dad  Khan)  (1)  appears  to  us  to  expound  the  law  correctly  ;  "  we 
"  cannot  assent  to  the  proposition  that  it  is  open  to  the  parties 
**  inter  se  to  override  the  rule  laid  down  by  the  legishiture 
"  in  regard  to  splitting  of  causes  of  action,"  \\  409  of  the 
report. 

It  is  further  clear  that  at  the  liuiu  of  the  suit  in 
1897  98  the  plaintiff's  cause  of  action  for  assumption  of 
possession  and  for  recovery  of  accrued  interest  was  onj  and 
I  he  same,  r?'-.,  the  defendant's  fiiibire  tn  p;iy  proilucc  due  at 
that  time  under  the  covenant.  In  a  case  decided  by  the  Chief 
Court  of  Lower  Burma,  Civil  suit  No.  10  of  1909,  reported  as 
Dab'Jsh  Kader  v.  Fakeer  Meera  {2),  Bell,  J.,  held  that 
the  addition  of  the  new  clause  {c)  to  order  2,  rule  -k 
of  the  Code  of  Civil  Procedure,  has  materially  altered  the 
law  as  it  stood  in  section  44,  rule  (a)  of  the  last  Code.  The 
argument  is  that  the  clause  (c)  to  the  present  rule  4  in  order 
-  shows  by  implication  that  claims  coming  under  («)  and  (/*) 
of  the  I'ule  are  not  claims  based  on  the  same  cause  of  action 
as  that  on  which  the  suit  for  recovery  of  movable  properly 
is  based,  because  otherwise,  clause  (c)  would  be  superfluous. 
AVe  are  unable,  however,  to  accept  this  view.  It  appears  to 
us  that  the  new  clause  (c)  has  been  inserted  in  order  to 
avoid  the  possibility  of  mistake  and  to  make  it  [  erfectly  clear 
that  there  is  nothing  irregular  in  seeking  to  recover  iu  one 
suit  immovable  and  movable  pioperty  if  the  cause  of 
action  is  the  same  in  both.  As  pointed  out  in  28  1'.  R. 
1907  {Qanga  Ram  v.  Abdul  Rahman)  (3),  the  Code  nowhere 
dehues  the  term  "cause  of  action,"  and  it  is  theiefore  not 
]trobable  that  the  legislature  in  enacting  clause  (r)  of  rule  4, 
order  2,  intended  to  distinguish  the  claims  mentioned  in 
clauses  (o)  and  {h)  of  rule  4  as  being  causes  of  action  distinct 
iu  nature  from  the  class  of  claim  dealt  with  in  clause  (c). 

As  to  the  appellant's  contention,  that  the  pa\'ment  of 
produce  by  way  of  interest   after   the   suit  of  1897-98,    tacitly 


(Ij  I'J  F.  R.  1910.  (2)  (11)09)  8  Indian  Cases  415. 

^3)  28  f.  li.  1907. 
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ci-ca«ed  a  uew  contract  of  mortgage  aud  thereby  gave  the 
phiiutiff  ou  breach  of  its  terms  a  fresh  cause  of  action,  coun- 
sel has  referred  us  to  a  remark  of  Johustoue,  J.  iu  Malik  Kaiim 
V.  Jattu  Ham  :  case  Xo  1178  of  lyo'J.  The  facts  were  similar  to 
those  iu  the  present  case,  but  the  defendant  had  made  no 
payment  of  intei'est  subsequent  to  decree  as  is  alleged  to  have 
been  the  case  here.  The  remark  iu  question  is  as  follows  :— 
''  Had  defendant  after  the  tirst  decree  begau  to  pay  kasur,  it 
"might  have  been  argued  that  there  was  a  uew  tacit  contract  of 
"mortgage."  This  is  an  o6i7e/' dictum  of  the  learned  Judge 
aud  does  not  even  docide  tliat  in  the  case  px'opouuded  a 
fresh  contract  of  mortgage  should  be  j^resumed.  Section  62 
of  the  Contract  Act  lays  down  that,  if  the  parties  to  a  contract 
agi'ee  to  substitute  anew  contract  for  it,  or  to  i-escind  or  alter 
it,  the  original  contract  need  not  be  performed.  Uut  the  party 
who  relies  on  the  new  contract  must  prove  that  it  was  sup- 
poited  by  consideration  j  a  mere  pi'omise  by  a  creditor  made 
at  the  request  of  liis  debtor  to  forbear  fi-om  suing  him  is  regarded 
as  a  voluntary  promise  and  is  therefore  of  no  effect.  Trimhak 
V.  Bhagwan  Das  (1). 

In     the     pi-esent    case    we     have     at   most   an   admission 
by     the     defendant     that   he  paid   produce   after   the  original 
contract     had   for  all   practical    purposes    determined    in   his 
favour   by    the  mortgagee's   failure     to   enforce    his   right    to 
possession  thereunder   in   the  suit  of  1897-98.     And  that  admis- 
sion was  made,  not  in    reply    to  a  suit   brought   specifically  on 
the   new    contract   now   put  forward,   but  as  a  plea  in  bar  of  a 
claim  made  upon  the    original   contract.     Certainly   the    defen- 
dants   never   contemplated  that  any    such   results   would   flow 
liom  their  admission  as    are   embodied  in    the  ingenious   argu- 
ment put   forward  on    behalf  of    the   plaintiff- appellant.     It    is 
by  no  means  certain   that  the    fact   now    put   forward    by   the 
plaintiff-appellant  is  true.     If  true,  he  fails   in   any   event  upon 
part   of   his   original  claim,  viz.,  for  the    value  of  the  produce 
of  the   harvests   of    Kharif    1907    and   Rail    1906.     It   hardly 
lies  iu  his  mouth  now    to   .say    in    this    Court   that    i)uit    of   liis 
claim  is   false,  and    to    put    that    forAvard    as     an    argument  in 
furtherance  (>1  lii.s  other  claim  lor  possession.     Cases  may   arise 
in  whicli  tlie  (•hiiiii  of  a  nujitgagee  to  possession  becomes  barred 
.under    (»i(l(r     II,    rule    2,    and   a    IVe.sh    legal    contract   maybe 
infeiied  fiom  the  action    of   llie    parties    even    if   not   formally 
embodied  in  a  fresh    deed   of    mortgage,    but    the    present   case 
is  not  one  of  them.     There  is  no   buliicient   proof    of   any    such 
"~  {!)  (IS'JSj  /.  L.  R.  23  Bom.  348.  ' 
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iiovatiou   us    is     claimed    by     the     plaiutift'-  appellaut    to    liave 
takeu  place. 

The  apjieal,  therefore,  fails    aud    is  hereby    dismissed  with 
costs. 

Appeal  diaviissed. 


No.  5. 

Before  Hon.  Mr.  Justice  Rattigan  and  Hon. 
Mr.  Justice  Scott-Smith. 

YAKUB  KHAN  AND  OTHERS— (Defendants)— 

APPELLANTS 

Versus 

FATEH  KHAN  AND  OTHEKS-(Plaintiff's)- 

RESPONDENTS. 

Civil  Appeal  No.  1259  of  1910. 

Custom— alienation—Aicans  of  Attack  tahsil— alienation  by  sonless 
proprietor  not  permissible  in  presence  of  collaterals. 

Ilehl,  that  among  Awans  of  Attock  tahsil  a  sonless  proprietor  is  not 
competent  under  the  customary  law  to  ahenate  the  whole  of  his  property  by 
will  in  the  presence  of  his  first  cousins  without  their  consent. 

15  P.  R.  1907  {Amir  AH  v.  Baggo)  (1),  79  P.  R.  1896  (Bakhsha  v.  Mir 
Baz)  (2),  49  P.  R.  1898  (Aulia  v.  Alu)  (3),  9  P.  R.  1899  (Slier  Muhammad  v. 
Phula)  (4),  8  P.  R.  1906  (Khuda  Yar  v.  Fatteh)  (5),  and  46  P.  R.  1900  (Nura 
V.  Tora)  (6),  referred  to. 

Further  appeal  from  the  decree  of  E.  A.  Estcourf,    Esquire,    Divi- 
sional Judge,  Attock  Division,  dated  the  12th  November  1910. 

Muhammad  Shafi  for  appellants. 

Pestonji  Dadabliai  and  Bhagat  Ram  Puri  for  i-espondents. 

The  judgment  of  the  Court  was  delivered  by — 

Scott-Smith,  J. — The  parties  to  this  case  are  Awans  of  the  2l5^  May  1913. 
Attock  tahsil  and  the  property  in  dispute  is  that  of  Fazl  Hahi, 
a  sonless  propi-ietor,  who  died  on  the  20th  May  1907.  Ou 
the  15th  May  1907,  i.e.,  live  days  prior  to  his  death,  he  made 
a  will  under  which  he  bequeathed  333  kanals  out  of  a  total  of 
805  kanals  owned  by  him  to  Yakub  Khan,  defendant,  his  sister's 
son,  whom  he  described  as  his  son-in-law.  He  went  on  to  state 
in  the  will  that  he  owed  debts,  which  he  specified,  amounting 
to  Rs.  2,000,  and  said  that  |  of  the  I'emaining  land  was  to  go  to 
his  reversioners  on  condition  that  they  paid  these  debts,  but  if 
they  did  not  pay  them  then   Sikandar  Khan   and    Jafar   Khau 


(Ij  1.3^'.  /.'.  1907.  (4j9/-.  AM891). 

(■J)  79  /'.  K.  mm.  (5)  8  P.  R.  1900. 

(6)  49  P.  R.  1898.  (6)  46  P.  R.  1900. 
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were  tu  have  the  land  and  pay  the  debts.  The  other  half,  he 
^aid,  was  for  the  maintenance  of  his  mother  and  his  two  wives, 
and  that,  when  his  mother  died,  Us.  iOO  were  to  be  spent  on  her 
funeral  ceremonies,  and  similarly  Rs.  ."jOO  were  to  be  spent  on 
the  fuuei'al  cei-emonies  of  each  of  his  wives.  Tlie  revei'sioners 
were  to  incur  these  expenses  and  to  yet  the  land  after  the  death 
of  the  women.  If  they  did  not  defray  these  expenses  they 
would  have  no  light  to  the  land  and  then  it  was  to  go  to 
Sikander  Khan  and  Jafar  Khan  aforesaid.  The  plaintiifs,  who 
are  the  tirst  cousins  of  the  deceased,  brought  this  suit  for  a 
declaration  to  the  effect  that  the  will  should  not  affect  their 
i-eversionary  rights  after  the  death  or  remarriage  of  tlie  three 
women  already  referred  to.  Tlie  first  Court  relying  chielly 
upon  No.  15  P.  li.  r.07  {AmirAU  v.  Bagyo)  (I),  held  that 
the  will,  wliieh  it  described  as  being  in  respect  of  a  portion 
only  of  the  property  of  Fazl  Ilahi  in  favour  of  his  son-in-law, 
was  valid  according  to  custom,  a!id  therefore,  dismissed  the 
plaintiffs'  claim.  The  loAver  Appellate  Court  lield  that  it  was 
not  proved  that  Yakub  Khan  Avas  the  son-in-law  of  Fazl 
Ilahi,  but  only  that  he  had  been  bt;trothed  to  the  latter's 
daughter.  It,  therefore,  distinguished  No.  15  1'.  B.  1907 
Avhich  held  that  a  bequest  of  ancestral  property  in  favour 
uf  a  daughter  in  the  presence  of  a  brother  was  valid,  and 
held  that  the  defendants  had  not  discharged  the  burden  of 
proof  which  lay  on  them.  It  accordingly  accepted  the  appeal 
and   gave   the    plaintiffs    the     declaratory   decree    prayed  foi. 

The  defendants  ha\e  filed  a  further  appeal  to  this  Coui-t. 

In  Robertson's  Customary  Law  of  the  Rawalpindi  Distiict, 
prepared  in  1887,  we  find  question  37  at  page  10  to  be  as 
follows  : — 

"  Can  a  proprietor  make  a  disposition  of  his  property  to 
"  take  effect  after  his  death  and  is  there  any  rule  limiting  .such 
•*  power  ?  " 

The  answer  to  this  question  given  by  the  A  wans  was  that 
"  a  man  can  leave  his  property  by  testamentary  disposition 
"  made  with  full  possession  of  his  faculties  in  presence  of 
"  trustworthy  witnesses."  Upon  this  the  compiler  remarks 
that  "  such  a  disposition  against  the  rights  of  near  relatives 
"  of  the  whole  estate,  however,  would  undoubtedly  be  disputed." 
Question  38  at  page  17  is  as  follows  : — 

"  Can  a  testamentary  disposition  of- pi'oi)erty  be  made  only 
"  with  the  consent  of  the  heiis,  or  contrary  to  their  wishes  r*  " 

(1)  15 1\  R.  1907. 
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To  this  the  Awans  replied,  "  a  man  can  make  a  testamentary 
"  disposition  of  property  without  the  consent  of  his  heirs." 
The  learned  compiler,  however,  was  quite  certain  that,  if  a  case 
were  to  arise,  the  heirs  would  not  agree  to  this  view,  if  a  large 
share  of  the  property  were  so  treated.  It  is  to  he  noted  that 
no  instances  are  given  in  which  an  Awan  made  a  bequest  of 
the  whole  of  his  property  without  the  consent  of  his  heirs. 
At  the  time  when  this  manual  of  Customary  Law  was  compiled 
the  Attock  faltsil  formed  part  of  the  Rawalpindi  District. 
The  present  Attock  iJistrict  was  constituted  in  1905,  and  Mr. 
Kitchin,  the  Settlement  Officer,  compiled  a  ^Manual  of  Customary 
Law  thereof  during  the  recent  settlement  and  it  was  published 
in  1911.  At  page  35  of  this  book  we  find  questions  87  and  38 
as  follows  : — 

"  Can  a  proprietor  make  a  disposition  of  his  property  to 
"  take  effect  after  his  death,  and  is  there  any  rule  limiting 
"  such  power  ?  "" 

"  Can  a  will  be  made  without  the  consent  and  in  defianco 
"  of  the  wishes  of  the  heirs  ?  " 

The  answei^s  to  these  questions  are  as  follows  : — 

"  It  is  admitted  by  all  that  a  will  made  with  the  consent 
"  of  the  heirs  in  favour  of  some  other  person  will  hold  good 
"  and   it    is  scarcely    likel}-    that    any  dispute  will  arise  in  such 

"  a  case "      The    compiler   also    remarks    that    the 

"  custom  is,  however,  vague  as  to  whether  a  man  has  a  right  to 
"  dispose  of  the  whole  or  a  part  oE  his  property  by  will 
"  according  to  his  own  inclinations  and  without  the  consent  of 
"  the  rightful  heirs."  He  says  that  "  it  may  be  safely  assumed 
"  that  a  reasonable  disposition  of  property  by  will  for  a  worthy 

"  object would  have  the   .sanction    of   custom,    while   any 

'•'  attempt  to  tam[  er  with  the  legal  right  of  the  direct  heirs  to 
"  the  property  would  be  strongly  disapproved  of  by  public 
"  opinion."     Question  40  at  page  38  is  as  follows  : — 

"  Can  a  propi^etor,  having  no  male  issue,  make  a  gift  or 
"  not  ?  " 

The  answer  generally  given  to  this  question  was  that  a 
prnprioloi' in  .Mich  circumstances  has  no  power  of  gift  and  all 
the  tril)es  agree  to  this  statement  of  the  custom.  The  authoi- 
remarks  that    "  the    custom,   however,   is    not  as  stated   as   is 

"  amply  proved  by    the   examples  given "     His   view    is 

that  "  it  would  be  more  correct  to  state  that  a  proprietor 
"  without  sons  may  dispose  only  of  a  reasonable  portion  of  his 
"  land  l)y  gift  in  the  presence  of  collateral  heirs,  and  has  full 
"  power  to  gift  liis  projierty  to  whom  he  will  if  there  be  none 
*'  but  very  distant   collaterals  to   inherit."     We  are  of  opinion, 
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thei'efore,  that  the  answers  to  these  qiiestions  do  not  shew  that 
a  sonless  proprietor  has  unrestricted  power  to  make  a  gift  or 
lieqnest  of  the  whole  of  his  ancestral  property  without  the 
oonsent  of  near  reversioners  whereas  in  the  present  rase  they 
exist,  "We  note  that  under  the  answers  to  qviestions  37  and  38 
three  instances  are  given  amongst  Awans  where  wills  were  set 
aside  at  the  instance  of  the  collaterals  after  the  death  of  the 
testator.  On  the  other  hand,  no  instances  are  given  of  cases  in 
which  an  unrestricted  power  of  alienation  by  will  was  upheld. 

With  reference  to  the  question  of  fact,  whether  a  valid 
maiTiage  had  actually  taken  place  between  Yakub  Khan  and 
the  daughter  of  Fazl  Ilahi,  we  are  disposed  to  agree  with  the 
lower  Appellate  Court.  We  think  that  it  was,  no  doubt,  Fazl 
Ilahi's  intention  to  marry  his  daughter  to  Yakub  Khan,  but 
she  was  only  three  years  old  at  the  time  of  his  death,  and  it 
is  exceedingly  improbable  that  any  marriage  of  a  child  of  that 
age  had  actuallj'  taken  place.  Tlie  evidence  as  to  the  actual 
marriage  is  very  meagre  and  we  consider  it  to  be  insufficient. 
The  documentary  evidence  of  instances  put  in  by  the  defendants 
has  been  discussed  in  his  judgment  by  the  leai'ned  Divisional 
Judge.  He  has  shewn  that  the  instances  are  not  really  on  all 
foui\s  with  the  present  case.  On  the  other  hand,  the  plaintiffs 
cited  the  case  of  Lai  v.  Mtissammal  Fazl  Nishauj  decided  by  the 
Divisional  Judge  of  the  Rawalpindi  Division  in  Appeal  No.  148 
of  1901  on  the  7th  June  1901,  in  which  it  was  held  that  there 
was  no  custom  by  which  a  childless  Awan  proprietor  could 
alienate  his  property  to  his  sister's  son  in  the  presence  oC 
collaterals.  This  decision  was  upheld  by  this  Court  by  order, 
dated  the  28th  February  1902,  in  Civil  Appeal  No.  132  of  1902. 
]\Ir.  Shafi,  for  the  appellants,  has  referred  us  to  a  unml^er  of 
reported  cases  of  this  Court,  but  with  the  exception  of  15  P.  B. 
1907  {Amir  Ali  v.  Baggo)  (1)  these  all  come  from  other 
districts. 

In  Shahpur,  no  doubt,  it  has  been  lield  that  an 
Awan  proprietor  has  very  wide  powers  of  alienation  : — See 
79  P.  B.  1896  (Bakhsha  v.  Mtr  Baz)  (2),  49  P.  B,.  1898  {Anlia 
V.  Alu)  (3)  and  9  P.  B.  1899  {Slier  Muhammad  v.  Phnla)  (4). 
In  Jhelum  also  it  has  been  held  that  gifts  in  favour  of  a  step- 
son and  a  daughter's  son  are  valid,  see  8  P.  U.  190G  {KlimJa  Yar 
V.  Fatteh)  (5)  and  46  P.  B.  1900  {Nnra  v.  Tora)  (6). 

15  P.  B.  1907  {Aviir  Ali  v.  Baggo)  (1),  is  no  dou])t,  from  the 
Rawalpindi  District,  but   the  parties   to   that  case   were  of  the 


(1;  15  J'.  R.  1907.  (4)    9  P.  R.  1899. 

(2)  79  P.  R.  189C.  (5)    8  P.  R.  1906. 

(3;  4a  P.  R.  1898.  (6;  4G  P.  R.  1900. 
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Rawalpindi  talsil,  and  it  does  not  follow  that  the  custom  in  tlie 
Attock  talsil  is  the  same.  Moreover,  that  was  a  case  of  a  bequest 
of  property  to  a  daughter.  In  the  present  case  the  bequest  is 
not  to  a  daughter  but  to  a  sister's  sou  and,  though,  no  douljt, 
the  testator  intended  to  make  him  his  son-in-law,  the  whole 
will  shews  that  the  intention  was  to  benefit  the  legatee,  and  not 
the  daughter  or  her  issue  at  all.  We,  therefoi'e,  do  not  consider 
that  this  ruling  helps  the  defendants  very  much.  What  we 
gather  from  Robertson's  Customary  Law  of  the  Rawalpindi 
District  and  Kitchin's  Customary  Law  of  the  Attock  District 
is  that  a  gift  or  a  will  disposing  of  only  a  reasonable  portion 
of  the  testator's  property  would  be  valid  by  custom  and  would 
not  be  objected  to  by  the  reversioners.  We  cunnot  find  any 
authority  for  the  proposition  that  an  alienation  by  will  or  gift 
of  the  whole  of  the  property  in  the  presence  and  in  defiance  ul' 
near  collaterals  would  be  valid.  It  has  been  argued  by  Mr. 
Shafi  that  the  present  will  is  only  in  respect  of  a  portion  of  the 
testator's  property,  and  that  Yakub  Khan  has  only  been  left  u 
little  more  than  one-third  of  the  property.  We  are,  however, 
unable  to  regard  the  will  in  that  light.  It  really  disposes  of 
the  whole  of  the  property  of  the  testator.  It  leaves  nearly  \ 
of  the  ancestral  land  free  of  encumbrance  to  Yakub  Khan. 
It  then  goes  on  to  leave  half  of  the  remaining  property  to  the 
reversioners  on  condition  that  they  pay  oif  debts,  amounting  to 
Rs.  2,000,  and  declares  that,  if  they  do  not  fulfil  this  condition, 
the  land  would  go  to  some  one  else.  As  i^egards  the  other  half, 
it  lays  down  that  the  reversioners  would  only  get  it  after  i\\e 
women's  rights  have  come  to  an  end  and  if  they  spend  certain 
Slims,  amounting  in  all  to  Rs.  1,000,  upon  their  funeral 
ceremonies.  These  are  very  onerous  conditions  and,  if  held  to 
be  valid,  would  undoubtedly  be  productive  of  much  litigation 
hereafter  Ijetween  the  reversioners  and  Sikandar  Khan  and 
Jafar  Khan  who  are  to  get  the  land  if  the  i^eversioners  fail  to 
comply  with  the  testator's  conditions  as  to  the  payment  of 
debts,  etc.  It  appears  to  us  probable  that  Fazl  Ilahi  wished 
to  benefit  Sikandar  Khan  and  Jafar  Khan,  and  on  his  being 
doubtful  of  his  power  to  leave  them  his  land  directly  he 
adopted  this  roundabout  manner  of  doing  so.  He  has,  in  our 
opinion,  arrogated  to  himself  for  more  power  than  custom 
allows. 

We  are,  therefore,  ([uite  unable  to  hold  on  the 
authorities  cited  that  such  a  will  is  valid.  Had  the  testator 
made  a  bequest  of  a  reasonable  portion  of  his  estate  to  Yakub 
Khan,  we  might  have  been  disposed  to  uphold  it,  but  the  will 
as  actually  framed  is  certainly  not   valid  by   custom   and   mu.st 
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be  set  aside  as  a  whole.  We  cannot  alter  its  provisions  and 
say  that  one  part  is  valid  and  another  invalid.  We,  therefore, 
uphold  the  order  of  the  lower  Appellate  Court  and  dismiss  the 
appeal  with  costs. 

Afpeal  dismissed. 

No  6. 

Before  Hon.  Mr.  Justice  Eattigan  and  Hon.  Mr.  Justice 
Scott-Smith. 

MAGHI— (Plaintiff)— APPELLANT 
Versns 
XARAIN  AND  OTHERS— (Defendants)— RESPONDENTS. 
Civil  Appeal  No.  511  of  1911. 

Pre-emption— indivisible  transaction— vendee.^  cannot  shew  Inj  parol 
r^ldcnce  that  transaction  dirisible—Btaie  decisis. 

Certain  land  was  sold  to  five  persons  for  a  consideration  of  R^^.  1,000, 
and  the  deed  stated  that  the  sale  was  to  the  first  four  vendees  as  regards  four 
shares  and  to  the  fifth  vendee  as  regards  the  remaining  fiftli  share.  In  a  suit, 
for  pre-emption  of  the  whole  property  the  transaction  being  treated  asindi\asi- 
ible  the  vendor  sought  to  adduce  parol  evidence  to  shew  the  sale  was  a 
divisible  one-- 

iJeld,  that  persons  who  by  clotliing  their  transaction  in  a  particular  form, 
have  induced  a  pre-emptor  to  come  forward  and  claim  pre-emption  in  respect 
of  the  transaction  as  a  whole,  cannot  be  allowed  to  turn  round  thercal'lor  rind 
claim  to  shew  that  their  real  intention  was  something  quite dillerenl. 

Held,  also  on  the  principle  of  stare  decisis,  following  :  — 

94  /'.  R.   1895  {Mural  v.  Mine  Khan)  0),  6G  P.  R.  1896  {Kai<ar  Singh  v. 

Punjab  Singh)   (2),  48  P.  R.   1907  (Achhrti  v.  Labhu)  (3),  and  Kholn    Ram  v. 

ilauj  Din  (4)  and  dissenting  from  Ram  Sath  v.  Badri  Narain  (5)  :  - 

Thai  where  the  purchase-monoy  f(ir  a  sale  is  paid  in  a  lump  sum  without 
specification  of  the  amounts  paid  by  tlie  various  vendees,  the  transaction 
must  be  regarded  as  indivisible,  though  the  shares  to  be  taken  by  the 
variouB  vendees  may  have  been  specified  in  the  deed. 

Further  appeal  from  the  decree  of  H.  A.  Rose,  Esquire,  Additional 
Divisional  Judge,    Ambala  Division,  at  Ludhiana,    dated    3rd 
February  1911. 
Santanam,  for  appellant. 
Kanwar  Narain,  for  respondentB. 

(1)  94  P.  R.  1895.  (3j  48  P.  R.  1907. 

(2)  66  P.  R.  1896.  (4;  (1912j  16  Jnd^n  Canes  97^,     ' 

(5)  (1896;  I,  L.  H.  19  All.  148. 
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The  judgment  of  the  Court  was  delivered  by — 

Rattioan,  J. — Plaintiff  sued  for  pre-emption  in  respect  of  28fh  May  1913. 
rertain  land  sold  by  ^lussammat  Mauglo  fur  a  consideration  of 
Rs.  1,U00  to  the  five  defendants- vendees  According  to  the  deed 
of  sale  the  purchase  money  was  paid  in  a  lump  sum,  but  it  was 
stated  that  the  sale  was  to  the  first  four  vendees  as  regards 
four  shares  and  to  the  fifth  vendee,  as  regards  the  remaining 
fifth  share.  Admittedly  plaintiff  has  a  right  of  pre-emption 
superior  to  that  of  the  fifth  vendee  Kirpa  Ram,  and  he  claims 
to  pre-empt  the  whole  of  the  ])ruperty  un  the  ground  that  the 
transaction  was  uue  and  indivi,sil:»lL',  and  that  the  first  four 
vendet'S  whose  rights  are  equal  tu  his  own  have  lost  their 
rights  by  joining  with  themselves  a  person  wlio  has  no  light 
of  pre-emption  as  against  the  plaintiff.  The  first  Court  granted 
plaintiff  a  decree  for  pj-e-emption  of  the  whole  land  on  payment 
of  the  sum  of  Rs.  1,000  as  specified  in  the  sale-deed  Tlie 
Additional  Divisional  Judge  held  that  it  was  open  to  the 
vendees  to  shew  that  the  transaction  was  really  of  a  two-fold 
character  and  comprised — 

(a)  a  sale  of    four-fifths  of  the  property  to   the  first  foui 
vendees  and 

(6)  a  sale  of  one-fifth  thereof  to  Kirpa  Ram- 
He  accordingly  modified  the  first  Court's  decree  by  giving 
plaintiff"  a  decree  for  pre-emption  in  respect  of  a  one-fifth 
undivided  share  of  the  land  on  payment  of  Rs.  200.  The 
plaintiff  prefei-red  a  farther  appeal  to  this  Court  and  the  matter 
came  in  the  first  instance  befox^e  Chevis,  .J.,  as  a  Single  J3ench. 
The  learned  Judge  was  of  opinion  that  ceitain  rulings  of  this 
Court  referred  to  in  his  oi'der  were  not  altogether  consistent  as 
regards  the  principle  to  be  applied  in  cases  of  this  kind  and 
that  a  ruling  of  the  Full  Bench  of  the  Allahabad  High  Court, 
Ham  Nath  v.  Badri  Narain  (1)  was  in  direct  conflict  with  No.  60 
P.  E.  1896  {Kasar  Singh  v.  Funjab  Sinyh)  (2).  He  accord- 
ingly referred  the  case  to  the  Division  Bench. 

We  have  been  carefully  tiiiough  the  authorities  cited  in  the 
referring  order  and  are  unable  to  see  any  contlict  between 
them.  The  principle  hitherto  accepted  by  this  Court  is  that  a 
Kale  transaction  is  to  be  I'egardcd  as  indivisihle  in  those  cases 
where  the  purchase-money  is  paid  in  a  lum[»  sum  without 
specitication  of  the  amounts  paid  by  the  various  vendees,  and 
that  the  mere  fact  that  the  shai'es  to    be  taken    by    the   vendees 


\l)  (1896;  J.  L.  R.  19  All.  148.  (2;  6G  F.  K.  189(5, 
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iesi»uctively  aic  spci-ilictl  in  tlio  .salu-deed,  dues  not  altcv  the 
iiahiro  of  tlie  tiaiicactioii  and  is  at  niu.st  au  aiM-augenKMit  ainuii^' 
the  purchasers  inter  w  whicli  does  not  alfect  the  vendor  (see 
!»4  P.  U.  1^95  {Mnrad  v.  Mine  Kha><)  (I),  00  J'.  U.  1800  (Ko^n- 
S/w/h  V.  I'inijal  Siinjh)  (2),  Is  /'.  /,'.  J907  {Arhhr»  v. 
Labhv)  (.j)  and  Khuiu  limn  v.  Mnvj  Din  (4)  ).  The  rase  is, 
however,  different  where  tht  ic  is  a  specilicalion  not  only  of  the 
shares  to  be  taken  liy  I  he  \ ciidees,  Imt  also  of  tlie  amounts  to 
bo  respectively  paiil  l»y  I  lie  laitei'.  In  such  a  case  tlie  Court 
is  justilieil  in  hiddini;  that  liie  transaction  is  oi  h  divisible 
character  (see  0  /'.  A'.  1009  {Brij  Lai  v.  Massan)  (5)  ).  The 
I'ull  ik-nch  of  tlic  Allahabad  High  Court  has,  no  diMilit,  laid 
down  a  different  jnineijile  and  the  ruling  of  that  Court  above 
cited  is  in  direct  conllict  with  No.  60  P.  7i'.  1800  (Kasur  Sinrjh 
v  Punjab  Sinijh)  {2)  and  other  authorities  of  this  Court.  The 
ruling  in  question  was  brouglit  directly  to  the  notice  of  a 
Division  l>encli  of  this  Court  in  48  P.  li.  1907  {Achhrv 
v.  Jjubhu)  X-'y)  '^^"^1  "'I'^'J  i^^  Khuta  Ram  v,  Mauj  Din  (i),  but 
in  l)oth  cases  the  learned  Judges  refused  to  follow  it. 
In  these  circumstances  acting  upon  the  principle  of  stare 
tlccivin,  wc  hold,  in  accordance  with  the  authorities  of  thi.s 
Court,  that  in  the  present  case  the  .sale  must,  upon  the  true 
construction  of  the  terms  of  tlie  sale-deed,  be  held  indivisible. 

It  was  next  urged  that  the  vendees  were  entitled  to  show 
by  oral  evidence  that  the  sale  was  in  fact  one  of  a  two-fold 
character,  and  that  the  tran.saction,  so  far  as  defendants  Nos.  2  to 
.")  wore  concerned,  was  entirely  distinct  from  the  transaction 
in  favour  of  defendant  No.  G.  It  niay  be  a  question  wJiether 
evidence  of  this  kind  is  admissible,  regard  being  had  to  the 
provisions  of  section  09  of  the  liulian  Kvidence  Act,  but 
however  that  may  be,  we  are  cieju*  that  persons  who  by 
clothing  theii-  transaction  in  a  particular  form  have  induced  a 
pre-emptor  to  come  forwai-d  and  claim  pie-emption  in  respect 
of  that  tiansaction  as  a  whole  cannot  be  allowed  to  turn  round 
thereafter  and  to  claim  to  shew  that  their  real  intention  was 
something  quite  different  fi-om  that  expressed  in  the  sale-deed. 
It  was  cpiite  open  <<»  the  vendees  to  insist  on  the  sales  being 
efleHed  by  iwM  dilTcrrnt  .IcmIs,  .,)■,  a(  ;ill;\,..iis,  to  lake  cai-o 
to  make  it  ch'ar  l)y  I'eference  to  thf  amount  of  purchase-money 
payable  by  tlie  m  lespuetively  f  hat  I  lie  transai-lion  was  not  of 
an  indivisible  character. 


(i;  ui'.R.  189:..  (.•?)  18/'.  /;.  vm. 

(2;  66  /'.  li.  IbyU.  ( Ij  (1015;)  IG  Indian  C'u.ti  'JZD. 

(0)  (i  i^  li.  IDOD. 
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We  accordiugly  accept  the  appeal  and  .settiu<,^,  aside  the 
decree  of  the  lower  Appellate  Court,  we  grant  plaintiff  a  decree 
for  pre-emption  of  the  whole  laud  in  suit  on  payment  of 
Rs.  1,000  into  Court  within  one  month  from  this  date.  It  i,s 
alleged  that  plaintiff  has  already  made  a  deposit  of  a  certain 
amount  into  Court  and,  if  this  is  the  case,  the  amount  of  such 
deposit  will  of  course  be  taken  into  consideration.  In  default 
of  payment  within  the  aforesaid  period  plaintiff's  suit  iv  stand 
dismissed  with  costs  throughuut.  If,  however,  the  decree  of 
this  Court  is  com]ilied  with,  jdaintiff  will  get  his  costs  in  the 
lower  Courts  and  also  in  this  Court 

J2)pcul  accf2Jled, 

No.  7. 

Before  Hon.  Mr-  A.  Keudngtou-,  Officiating  Chief  Judge. 

PHUMAN  SHAH— (Plaintiff)— PETITIONER 
Versus 
CHHANGA  -  (Dei'exuaxt)— RESPONDENT, 
Civil  Reference  No,  73  of  1912. 

Land  Alienation  Act,  section  21  A  (2j — limitation  of  two  months  cannot 
he  extended. 

Held,  that  the  period  of  two  months  witliin  Avhich  an  application  siiould 
be  made  by  a  Deputy  Conomissioner  uuder  section  21  A  (2)  of  the  Ahenaliou 
of  Land  Act,  1900,  cannot  be  extended  by  the  Court  to  ^vhich  the  application 
is  made. 

Held  also,  that  it  is  extremely  doubtful  whether  section  21  A  (2j,  Aliena- 
tion of  Land  Act,  applies  to  a  decree  passed  under  section  9,  Specific  Relief 
Act,  where  no  question  of  title  is  decided. 

Caee  referred  by  Major  A.  C.  Elliott,  Deput;/  Commissiov'^r,  Gnrdaspur, 
with  his  No.  1320,  dated  the  llth  July  1912. 

Nemo,  for  petitionei . 

Nemo,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

Kensington,  J. — This  is  an  application    to  the  Chief    Court     ISfh  June  191.S. 
professing  to  be  made  under   section  21  A  (2),    Land    Adminis- 
tration 5»Ianual. 

Section  21,  Land  Administration  Manual,  luis  no  bL-arinof 
on  the  matter,  and  nppai'fntly  tOie  leference  should  be  to  the 
Land  Alienation  Act. 

The  Civil  Court  decree  in  question  was  one  fur  possession 
under  section  9,  Specific  Relief  Act.  It  was  pa.'ssed  on  the 
9th  June  1911. 

i  think  it  extivmely  iluiil)tl'nl  Arlicthcr  a  decree  of  the 
kind,  which  settles  no  question    of    title,  can    be    revised    under 
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sectiou  21  A  (2),  Land  Alieuation  Act,  but  however  that  may 
be,  the  Deputy  Coiiimissioner's  upplication  must  be  refused  as 
not  huM'ug  been  made  withii;  the  prescribed  period  ot  two 
Jionths  fiom  the  date  on  which  he  was  iuforaied  of  the  deci'ee. 

Tilt'  decree  was  brought  to  the  Deputv  Commissioner's 
notice  by  an  English  report  froui  the  Tahsildar,  dated  16tli 
November  1911.  The  Deputy  Commissioner  merely  recoi'ded 
ou  this  a  vernacular  order,  dated  25th  Xovumbor  191  I,  that 
tlie  case  should  be  brought  up  at  the  Sadr. 

Eventually  application  was  (erroneously)  made  to  the 
Divisional  Judge,  Amritsar,  by  letter  No,  292,  dated  23rd 
February  1912.  The  Divisional  Judge  returned  the  application 
on  the  24th  June  1912  as  being  beyond  his  jurisdiction.  The 
present  reference  was  then  made  to  the  Chief  Court  on  the 
11th  July  1912. 

Even  if  allowance  is  made  for  the  whole  of  the  period 
taken  up  with  the  erroneous  reference  to  the  Divisional  Judge, 
it  is  clear  that  the  prescribed  period  of  two  month.s  had  long 
expired  when  application  was  made  to  him  on  the  23id 
February  1912. 

It  is  not  open  to  the  Chief  Court  to  e.xtend  the  time  for 
applications  of  the  kind  in  any  way.  The  lecord  will  accord- 
ingly be  returned  without  orders,  the  application  being  refused. 

Application  refused. 

No.  a 

B'Jure  Roil.  Mr.  Ja.stirc  Agurn:  niul  Hun.  Mr.  Ju-biice 

iShndi  Lai. 

FILLINGIIAM— FETITIUNEK 

Versus 

DUNN— RESPONDENT. 

Civil  Reference  No.  10  of  1913. 

Citii  Procedure  Code,  11)08,  section  IVi—rcJercnce  to  Chief  Court-^ 
rea^onabledoubt— interest— Act  XXXII  of  1830. 

Held,  that  a  reference  can  only  be  made  wlieu  the  Cuuii  making  t]ie 
reference  entertains  a  reasonable  tloubl,  and  when  the  Chief  Court  has  already 
decided  the  point  of  law  involved,  in  a  published  judgment,  it  cannot  be 
aaid  that  any  reasonable  doubt  exists  as   to  that  point  of  law. 

Held  also,  following  55  I\  /?.  1901  {Edidji  v.  McDonald^,  dj,  and  lOl 
P.  K.  1901  <Bura  \.  Mailia  S/ifl'/j  (2;,  that  ui  the  ah^enco  of  a  contract  to 
pay  interest,  it  can  only  be  allowed  when  demand  has  previously  l^een 
made  in  accordance  with  the  provisions  of  Act  XXXII  of  1839. 

{Bhanaji  Raoji  Khoji  v.  Joseph  Dc  Brito)  (3). 


(1)  55  P.  R.  1901.  (2)  101  l\  R.   1901. 

(3^  (1905;  /.  L.  R.  30  Bom.  226. 
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Cafie  referred  by  Lala  Bhmn  Chavd,  Judge,  Small  Couse  Cmirf, 
Lahore,  through  Major  A.  A.  Irvine,  Divisional  Judge  of  the 
Lahore  Division,  loith  his  No.  273  of  ]Oth  March  1913, 

Nemo,  for  petitiouei'- 

Nemo,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Shadi  Lal,  ,T. — This  is  a  reference  under  section  113  of  the  20/7/  June  1913. 
Civil  Procedure  Code  by  the  Judge  of  the  Small  Cause  Court, 
Lahore,  on  a  point  of  law  which  is  already  covered  by  the 
authorities  of  this  Court.  Under  order  XL VI,  rule  1,  a 
reference  can  only  be  made  when  the  Court  making  the 
reference  entertains  a  reasonable  doubt,  and  it  cannot  be  said 
that  a  Subordinate  Coui^t  entertains  a  reasonable  doubt  on  a 
question  of  law  which  has  been  decided  by  the  highest  Court 
of  the  Province,  unless  the  authority  of  the  decision  can  be 
questioned  by  virtue  of  a  judgment  of  the  Privy  Council,  vide 
Bhanaji  Raoji  Khoji  Y.  Joseph  De  Brtto  (\).  It  is  the  duty  of 
the  Subordinate  Courts  in  this  Province  to  follow  the  decisions 
of  the  Chief  Court  and  leave  the  aggrieved  party  to  move  this 
Court,  if  so  advised,  to  reconsider  its  view.  The  point  involved 
in  this  reference  has  been  decided  in  55  P.  B.  1901  {Edtdji  v. 
McDonald)  (2)  and  104  P.  R..  1901  {Bnra  \ .  Mailia  Shah)  {?,). 
The  former  judgment  is  an  authority  for  the  proposition  iliat 
intere.st  is  not  allowed  upon  the  unpaid  price  of  goods  sold  and 
delivered,  unless  the  demand  is  made  in  accordance  with  the 
jirovisions  of  Act  XXXII  of  1889,  and  that  a  printed  liead  line 
ill  II  tiadesman'.s  bill  to  the  effect  that  interest  would  be 
(liarged  after  a  stated  period  of  credit  is  not  a  demand  of 
interest  within  the  statute.  The  observations  of  the  learned 
Chief  Judge  at  page  176  which  have  been  quoted  by  the 
referring  Judge  in  his  order  as  the  reason  for  making  this 
reference  do  not,  in  our  opinion,  mean  that  when  there  is  no 
contract  to  pay  interest  and  when  the  conditions  of  Act  XXXII 
1839  are  not  fulfilled,  interest  can  be  allowed  on  the  ground 
that  the  debtor  had  delayed  the  payment  of  the  debt  due  by 
him.  They  were  intended  to  meet  the  argument  of  the 
plaintiff  in  that  case  that,  in  spite  of  demand  having  been  made 
aa  required  by  the  Interest  Act,  the  lower  Court  had  not 
allowed  interest  and  suggested  the  ground  for  refusing  to 
exercise  its  discretion  to  award  interest  conferred  upon  the 
Court  by  the  Act. 


(l)  (1905)  /.  L.  R.  30  Bom.  226.  (2)  55  ?  ii  1901 

(3j  104  P.  R.  1901. 
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h.  104  P.  E.  1901  (B?(ra  v.  Mail/a  Shah)  (1),  Robertson 
and  Harris,  JJ.,  decided  that  interest  cannot  be  allowed  as 
damages  under  section  73  of  tlie  Indian  Contract  Act. 

As  both  tlie  points  are  covered  by  the  authorities  of  this 
Court,  we  think  that  the  leai^ned  Judge  was  not  competent  to 
make  this  reference.  The  case  will  be  returned  io  the  lower 
Court  with  the  foregoing  reply. 


No.  9. 


Before  Hon.  Mr.  Jiisficp.  Agnew  and  Hon.  Mr.  Justice 
Shadi  Lai. 

MUHAMMAD  ALT  AND  OTHERS— f  Plaintiffs)— 
APPEI;LAXTS 

Versus 

JAMITA   AXD  ANOTHER— (T)EFF.Ni.ANr.s)— 
RESPONDENTS. 

Civil  Appeal  No.  329  of  1912. 

Custom— ado]'tif>n — Aicans  oi    Salliowal,  Sialkof  Dhtrift  —  adi>j>tion  of  a 
daughter'' s  so?j  is  ra/irf--Riwaj-i-am. 

Hehl,  that  the    adoption  of  a   daughter's  son   is  valiil   by  Ihe  custom 
ftoveining  Gurrac  Awans  of  the  Sialkot  District. 

Further   appeal  from  the   decree  of  Rai  Bahadur  Lain   Chuni  Lai, 
Divisinrud  Jud(ie,  Sialkot  JHvision,  dated  the  22nd  Auynst  191 1. 

Nabi  Bakhsh,  for  appellants. 

Nihal  Chand.  for  respondents. 

The  judgment  of  the  Court  was  delivered  hy — 
2ith  June  1913.  Shadi  Lai,.  J. — The    facts     of   this   case  are    very    .simple. 

Jamita,  a  Guri-ac  Awan  of  mavza  Sathowal,  luhsil  Zaffai'wal, 
District  Sialkot.  adopted  Ismail,  his  daughter's  son.  The 
plaintiffs,  who  are  collaterals  of  Jamita  in  the  third  degree, 
have  filed  the  present  suit  for  a  declaration  tluif  the  adoption 
will  not  affect  their  reversionary  rights.  Both  the  Courts 
have  dismissed  the  suit  having  found  in  favour  of  the  factum 
and  validity  of  the  adoption  and  the  plaintiffs  have  moved  the 
Chief  Court  by  petition  for  revision,  admitted  as  au  appeal 
under  .section  70  (1)  (6)  of  the  Punjab  Courts  Act. 


{1)  104  l\  R.  1901. 
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The  question  of  custom  is  the  only  point  before  us.  On 
behalf  of  the  plaintiffs  Mr.  Xabi  Bakhsh  has  contended  that  the 
omis  of  proving  the  custom  lay  upon  the  adopted  son,  and  that  it 
has  not  been  discharged.  The  learned  Pleader  cited  para.  37  (b) 
of  Rattigan's  Digest  of  Customary  Law  in  support  of  the 
proposition  that  the  general  presumption  is  against  the  validity 
of  the  adoption  of  a  daughter's  son  among  agriculturists.  He 
also  relied  upon  the  entry  in  the  Biwaj-i-am  which  is  given 
at  page  22  of  the  Customary  Law  of  the  Sialkot  District  and 
is  against  the  adoption  of  a  daughter's  son  in  the  presence  of 
the  collaterals  up  to  the  third  degree. 

We  are  of  opinion  that  the  onus  is,  to  start  with,  upon  the 
defendants  to  prove  the  validity  of  the  adoption,  but  we  hold 
that  it  has  been  fullj  discharged.  There  are  three  judgments 
of  the  Divisional  Court,  Sialkot,  in  favour  of  the  custom,  and, 
though  in  the  case  decided  by  Mr.  Macauliffe  on  the  20th 
March  1889  the  collaterals  were  related  in  the  7th  degree,  we 
think  the  cumulative  effect  of  these  important  documents  is 
decidedly  in  support  of  the  contention  put  forward  on  behalf 
of  the  adopted  son.  In  the  judgment  of  Mr.  D.  C.  Johnstone, 
as  Divisional  Judge,  dated  the  16th  October  1903,  there  is  a 
full  discussion  of  the  rights  of  daughters  and  their  sons  in  this 
tribe  and  the  analogy  between  gifts  and  adoption  is  pointed  out. 
There  was  in  that  case  an  exhaustive  inquiry  into  custom  and 
several  judicial  precedents  were  produced  in  support  of  gift  to 
daughters  and  daughters'  sons  and  of  the  adoption  of  the  latter. 
In  1908  Mr.  Malan,  as  the  Divisional  Judge,  Sialkot,  decided 
on  the  strength  of  judicial  instances  that  an  Awan  was  entitled 
to  adopt  his  daughter's  son  and  dismissed  the  suit  of  the 
plaintiffs  who  were  related  in  the  third  and  fourth  degree. 
As  against  this  evidence  the  plaintiffs  have  not  produced  a 
single  instance  in  which  a  Court  negatived  the  adoption  of  a 
daughter's  son  among  Awans  of  this  district.  Two  witnesses 
vaguely  referred  to  two  cases,  but  copies  of  judgments  were 
not  produced  in  support  of  their  allegations. 

The  liiioaj  i-  am  contains  an  entry  of  a  general  character 
applicable  to  all  the  tribes  and  is  not  supported  by  instances. 
We  cannot,  therefore,  attach  much  importance  to  it,  more 
especially  when  we  find  that  in  some  of  the  reported  judgments 
of  this  Court  the  Riwaj-i-am  of  the  district  has  not  been  followed. 
In   23    P.   B.   1877    {Banjha   v.    Mussammat   Bahim   Bibi)  (I), 

(1)  23  P.  R.  1877. 
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tlie  Cliief  Court  found,  notwifclistanding  the  entry  in  the 
Riwaj-i-am  to  the  contrary,  that  castom  allowed  an  Awan 
of  the  Sialkot  District  to  make  a  gift  of  his  land  in  the  presence 
of  collaterals.  In  20  P.  B.  1886  {Shah  Muhammad  v. 
H«s7ia?>i)  (1),  the  validity  of  the  adoption  of  a  daughter's  son 
among  Arains  of  Sialkot  in  the  pi'esence  of  a  brother's  son  was 
upheld,  though  the  entry  in  the  Euvaj-t-am  was  against  such 
adoption.  In  a  recent  ruling  reported  as  No.  27P.  E.  1912 
{Shahah-tid-Bin  v.  Mtissammat  Barhati)  (2)  the  Hon'ble  Mr. 
Justice  Johnstone  held  that,  contrary  to  the  Hhcaj-i-am  of  1898, 
it  had  been  proved  that  among  Salahi^iya  Rajputs  of  Mauza 
Parel,  Tahsil  Zaifarwal,  District  Sialkot,  the  rule  of  succession 
was  chundaicand  and  not  pagivand.  The  learned  Pleader  for 
the  plaintiffs  has  cited  judgments  of  this  Court  relating  to 
Jats  of  Sialkot  which  we  consider  are  inapplicable  to  the  present 
case.  We  specially  asked  the  Pleaders  of  the  parties  whether 
they  knew  of  any  case  of  this  Court  in  which  the  question  of 
the  adoption  of  a  daughter's  son  among  Awans  of  the  Sialkot 
District  had  come  up  for  discussion  and  they  informed  us  that 
they  had  not  been  able  to  find  one. 

"VVe  notice  that  there  are  reported  cases  of  Awans  of  other 
districts  which  throw  some  light  upon  the  question  before 
us.  In  26  P.  U.  1901  {AU  Muhammad  v.  Bulla)  (3)  a 
bequest  in  favour  of  a  daughter's  son,  an  Awan  of  the 
Shahpur  District,  was  held  valid  in  the  presence  of  brothers. 
As  rej^ards  Awans  of  the  Eawalpindi  Tahsil,  No.  15  P.  P. 
1907  (Amir  Ali  v.  Baggo)  (4),  lays  down  that  a  bequest  of 
ancestral  property  by  a  sonless  propxnetor  in  favour  of  his 
daughter  is  valid  in  the  presence  of  his  brothers.  It  must  not 
be  forgotten  that  ,  tbe  Awans  are  an  endogamous  tribe  and 
would  therefore  favour  the  rights  of  daughters  and  their 
sons. 

For  these  reasons  we  hold,  in  concurrence  with  the  lower 
Courts,  that  the  adoption  of  Ismail  by  Jamita  is  valid  according 
to  the  custom  obtaining  in  the  tribe,  and  that  the  plaintiffs' 
suit  must  frtil.     The  appeal  is,  therefore,  dismissed  with  costs. 

Appeal  dismissed. 

(1)  20  P.  R.  1886.  (3)  26  P.  R.  1901. 

^2;  27  P.  R.  l'J12.  (4j  15  P.  R.  1907. 
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No.  10. 

Before  Hon.  Mr.  Justice  Rattigan  and  Hon.  Mr. 

Justice  Shah  Din. 

SHAM  PARSHAD-  (Judgment-Debtor)— APPELLANT 

Versus 

RAM  CHAND  AND  ANOTHER- (Decrke-Holders)— 

RESPONDENTS. 

Civil  Appeal  No  569  of  1910. 

Civil  Procedure  Code,  Act  V  of  1908,  sections  144,  151— restitution— right 
of  appeal. 

R.  C.  and  R.  R.  obtained  an  ex  parte  decree  against  S.  P.  and  others  for 
Rs.  5,627  on  20th  June  1901  from  the  Court  of  the  District  Judge,  Delhi.  This 
was  eventually  set  aside  by  the  Chief  Court  as  against  S.  P.  on  the  16th  May 
1906.  The  suit  as  against  S.  P.  was  linally  dismissed  by  the  first  Court  on 
8th  December  1906,  and  this  decree  was  upheld  by  the  Chief  Court  on  31st 
October  1907.  Meanwhile,  R.  C.  and  R.  S.  took  out  execution  of  their  ex  parte 
decree  of  20th  June  1901  and  the  share  of  S  P.  in  a  village  in  the  Gurgaon 
District  was  sold  on  28th  May  1906  and  purchased  by  A.  S.,  a  minor.  The 
sale  was  confirmed  on  9th  July  1!  06  and  R.  C.  and  R.  S.  withdrew  Rs. 
2,714-12-0  out  of  the  purchase  money  deposited  in  Court.  A.  S.  got  possession 
of  the  property  purchased  in  June  1907.  In  April  1908  S.  P.  sued  R.  C,  R.  S. 
and  A.  S.  for  possession  of  his  share  in  the  Gurgaon  property  and  the  Divi- 
sional Court  gave  him  a  decree  on  26th  March  1909,  conditional  on  his 
depositing  Rs.  2,714-12-0  for  pajonent  to  A.  S.  S.  P.  paid  this  sum  and  got 
possession.  On  4th  October  1909  S.  P.  applied  to  the  Court  at  Delhi  for 
restitution  of  the  Rs.  2,714-12-0  from  R.  C.  and  R.  S.,  but  the  suit  was 
dismissed  on  the  ground  that  section  144,  Civil  Procedure  Code,  under  which 
the  application  had  been  made,  did  not  apply.  On  appeal  to  the  Chief  Court— 

Held,  that  section  144,  Civil  Procedure  Code,  had  no  application  and  no 
appeal  lay.  The  only  restitution  to  which  S.  P.  was  entitled  was  restitution 
of  his  share  in  the  Gm-gaon  property  and  he  had  already  obtained  possession 
of  this. 

Held  also,  that  as  the  order  of  the  District  Judge,  Delhi,  was  not  on  the 
face  of  it  perverse  or  illegal  the  Chief  Court  would  not  on  revision  interfere 
with  his  order  under  section  151,  Civil  Procedure  Code. 

Miscellaneous  first  appeal  from  the  decree  of  J.  Addison,   Esquire, 
District  Judge,  Delhi,  dated  the  28th  February  I'JlO. 

Sheo  Narain  for  appellant. 

Pestonji  Dadabhai  for  respondents. 

The  jadgment  of  the  Court  was  delivei^ed  by — 
■V  Shah  Di^^,  J. — The  facts  of  this  case  are  briefly  these  : —        25th  June  1913, 

On  the  18th  April  1904  Ram  Chand  and  Ram  Singh  brought 
a  suit  in  the  Court  of  the  District  Judge,  Delhi,  for  recovery 
of  Rs.  5,627  against  Indar,  Sham   Parshad    and    Shao    Shaukar, 
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aud  on  the  i^Oth  Jane  1904  the  District  Judge  decreed  the 
claim  in  full  ex  parte  against  the  defendants.  Sham  Parshad, 
defendant,  applied  to  have  the  ex  parte  decree  set  aside.  His 
application  was  rejected  by  the  District  Judge  on  tlie  i5th 
July  1904 ;  but  on  appeal  this  Court  set  aside  the  ex  parte 
decree  by  order,  dated  the  16th  ]\lay  1906,  and  directed  the 
District  Judge  to  proceed  with  the  case  in  accordance  with  law. 
On  the  merits,  the  suit  was  dismissed  by  the  District  Judge 
as  against  Sham  Parshad  on  the  8th  December  1906,  and  the 
decree  of  the  District  Judge  was  upheld  by  this  Coui't  on  the 
31st  October  1907. 

Meanwhile,  the  decree-holders   took   out  execution   of    the 
ex ^jari'e  decree  of  the  20th   June    1904.     The  judgment-debtors 
were    mortgagees    of   a   village    called   Alapur   in  the  Gurgaon 
District,  and  on  an  application  of  the  decx'ee-holders    the  decree 
was    transferred   for   execution   to    the   Court  of  the    Distiict 
Judge,  Gurgaon.     On  the    5th    December    1904   an    application 
was  made  by  the  decree-holders    in   the    said   Court   for  attach- 
ment  of  the   mortgage   rights   of  the  judgment-debtors  in    the 
aforesaid   village  ;   but  as   the   shares   of  two  of  the  judgment- 
debtors,   Indar  and    Shao    Parshad,    had   already   been  sold  in 
execution  of  another    decree,  the  rights  of   Sham  Parshad   alone 
were  sold  by  auction  oa  the  28th  May  1906  and  were  .purchased 
by  one  Ahmad  Shafi,  minor.     The    sale    was   confirmed    on   the 
9th  July  1906,  and  on  the  30th  August  1906  the  decree-holders 
withdrew  Rs.  2,714  12-0  out  of   the  purchase  money    depo.sited 
in    Court    by    the     auction-purchaser.       The   auction-purchaser 
applied   for   and    obtained    possession    of    the    share    of    Sham 
Parshad  in  Mauza  Alapur  in    June   1907.     As   has    been    stated 
above,   the    suit   of  Ram    Chai^d    and    Ram     Singh     had   been 
dismissed    on  the    merits    by  the    Delhi     Court   against    Sham 
Parshad  on  the  ^th  Uecembtr  1906,    and  on   appeal  the    decree 
of  the  Delhi   Court  was   confirmed   by    this    Court  in    October 
1907.     In   April    1908   Sham  Parshad  instituted  a  suit   in  the 
Court  of  the  District  Judge  Gurgaon,  against  Kam    Chand   and 
Ram    Singh,  decree-holders,    and    Ahmad   Shafi,     auction-pur- 
chaser,  for  recovery   of  possession   of    his   one-third   share   in 
Mauzn  Alapur   in   the  Gurgaon    District   as   nioi-tgagee.      The 
District  Judge  dismissed  the  .suit ;  but  on  appeal  the  Additional 
Divisional  Judge,  Delhi,  by  order,  dated  the  26th    March     1909, 
passed    a    decree    in    favour   of  Sham  Parshad  for  possession  of 
the     share   claimed,    conditional   on    his    depositing    in    Court 
Rs.  2,714-12-0   for  payment   to   the   auction-purchaser   Ahmad 
Shafi,  and  further  directed  the  decree  holders,   Ram  Chand  and 


JANUARY,  1914.  ]  CIVIL  JUDGMENTS— No.  10.  29 

Earn  Singh,  to  paj  the  costs  of  Sham  Parshad  throughout. 
Sham  Parshad  deposited  the  money  for  payment  to  the  auction- 
purchaser  and  obtained  from  the  latter  possession  of  his  one- 
third  shara  of  village  Alapur. 

On  the  7th  April  1909  Sham  Parshad  applied  under  section 
144,  Civil  Procedure  Code,  in  the  Court  of  the  District  Judge, 
Gurgaon,  for  restitution  of  Rs.  2,714-12-0  from  the  decree- 
holders,  Ram  Chand  and  Ram  Singh  ;  hut  this  application 
was  returned  by  the  District  Judge  for  presentation  in  the 
proper  Court,  on  the  ground  that  he  had  no  jurisdiction  to 
entertain  the  application  under  section  '44  aforesaid.  On  the 
4th  October  1909  the  same  application  was  presented  by  Sham 
Parshad  in  the  Court  of  the  District  Judge,  Delhi,  bat  that 
Court  dismissed  it  by  order,  dated  the  28th  Februaiy  1910, 
on  the  ground,  inter  alia,  that  since  the  applicant  Sham  Parshad 
had  already  obtained  restitution  of  his  property  which  had 
been  sold  in  execution  of  the  ex  parte  decree  of  the  20th  June 
ly04,  his  application  for  recovery  of  Rs.  2,714- 12-0  from  the 
decree-holders  was  in  effect  one  for  cancellation  of  the  condition 
which  was  laid  down  in  the  decree  passed  in  his  favour  by  the 
Additional  Divisional  Judge,  Delhi,  on  the  26th  March  1909 
and  was  not  covered  by  the  terms  of  se.tion  144,  Civil  Procedure 
Code. 

From  the  order  of  the  District  Judge  Sham  Par  shad  has 
appealed  to  this  Court.  A  pi-eliminary  objection  has  been  raised 
by  the  learned  counsel  for  the  respondents  that  since  Sham 
Parshad's  application  for  restitution  does  not  fall  within  the 
scope  of  section  144  of  the  Code  of  Civil  Procedure,  the  order 
passed  thereon  by  the  District  Judge  does  not  amount  to  a 
decree,  and  that  therefore  no  apjDcal  lies  to  this  Court  from 
the  said  order.  We  think  that  this  objection  is  well  founded 
and  must  prevail.  It  is  clear  to  our  minds  that  the  only 
restitution  to  which  the  appellant  was  entitled  under  section 
144  aforesaid  was  restitution  of  his  one-third  share  in  Mauza 
Alapur  in  the  Gurgaon  District,  which  had  been  sold  in 
execution  of  the  ex  j>ar^e  decree  of  June  1904;  that  restitution 
was  made  to  him  by  the  decree  of  the  Additional  Divisional 
Judge,  dated  the  26th  March  1909,  and  in  accordance  with  that 
decree,  he  has  actually  obtained  possession  of  the  said  share. 
The  fact  that  the  decree  of  the  26th  March  1909  was  a  condi- 
tional one  under  which  the  appellant  was  obliged  to  pay 
Rs.  2,714-12-0  to  the  auction-purchaser,  Ahmad  Shafi,  before 
obtaining  from  him  possession  of  his  one-third  share  in  the 
said  village  does  not  entitle  him  to  apply   under  section   144  of 
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the  Code  of  Civil  Procedure  for  i-ecoverj  of  the  said  sum  of 
Rs.  2,714-12-0  from  the  decree- holders  Ram  Chand.  and  Ram 
Singh,  who  "were  also  parties  to  the  decree  of  the  26th  March 
1909  and  who  clearly  and  admittedly  are  not  in  possession  of 
any  property  belonging  to  the  appellant  Sham  Parshad. 

The  learned  Advocate  for  the  appellant,  i-ecognising  the 
force  of  this  argument,  at  last  conceded  thathis  client's  applica- 
tion in  the  Court  below  was  not  covered  by  the  terms  of  section 
144  of  the  Code,  and  that  the  order  of  the  District^ Judge  did  not 
amount  to  a  decree  such  as  would  be  appealable  to  this  Court. 
He,  however,  contended  that  under  section  151,  Civil  Procedure 
Code,  the  District  Judge  had  inherent  power  to  order  the 
decree-holders,  who  are  respondents  before  us,  to  refund  for  the 
benefit  of  his  client  the  sum  of  Rs.  2,714- 120,  which  they  had 
withdrawn  out  of  the  purchase  money  deposited  by  the  auction- 
purchaser,  Ahmad  Shafi,  in  the  Com-t  of  the  District  Judge, 
Gurgaon,  inasmuch  as  in  withdrawing'that  amount  the  decree- 
holders  (who  knew  at  the  time  that  the  ex  parte  decree  of  the 
20th  June  1904,  in  execution  of  which  Sham  Parshad's  property 
had  been  sold,  had  been  set  aside)  had  abused  the  process  of 
the  Court  and  it  was  necessary  for  the  ends  of  justice  to  compel 
them  to  repay  into  Court  the  money  which  they  had  improperly 
withdrawn  without  having  any  title  thereto.  The  learned 
Advocate  urged  that  since  the  District  Judge  could  have 
exercised  his  inherent  power  under  section  151  in  favour  of  his 
client,  he  ought  to  have  done  so  ;  and  that  this  Court  should 
deal  with  the  order  of  the  District  Judge  on  the  revision  side 
and  pass  such  orders  as  it  thinks  fit  under  the  peculiar 
circumstances  of  the  case. 

We  are  not  prepared  to  accept  this  argument.  The  case 
is  doubtless  a  liaid  one  ;  but  the  District  Judge  with  all  the 
facts  before  him  did  not  see  his  way  to  exercise  the 
discretionary  power  vested  in  him  by  section  151  of  the  Code 
of  Civil  Procedure  and  we  certainly  do  not  think  that  we 
should  be  justified  in  exercising  our  levisional  jurisdiction 
under  section  70  of  the  Punjab  Courts  Act  so  as  to  interfere 
with  the  order  of  the  District  Judge  which,  on  the  face  of  it, 
is  not  a  perverse  or  illegal  order. 

"We  hold  that  no   appeal   lies   to  this  Court  from  the  order 

of  the  Court  below,  and  we  decline  to  interfei-e   with   it  on  the 

revision  side.      The    appeal  is  accordingly  dismissed ;  but  under 

all  the   circumstances   of  the  case,  we    think   that   the   paities 

should    pay   their    own   costs  in     this   Court   and     we    direct 

accordingly. 

Appeal  dismissed. 
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No.  11. 

Before  Hon.  Mr.  Justice  Beadon  and  Hon.  Mr. 

Justice  Scott- Smith. 

MIRAN  BAKHSH  AND  OTHERS— (Plaintiffs)  — 

APPELLANTS 

Versus 

NATHU— (Defendant)— RESPONDENT. 

Civil  Appeal  No.  34  of  1912. 

Custom— alienation— ancestral  land— gift  to  one  heir  to  exclusion  of 
others— Arains—FIoshiarpur  district. 

Held,  that  by  custom  among  Arains  of  the  Hoshiarpur  district,  a  childless 
proprietor  has  no  power  to  make  a  gift  of  his  ancestral  property  to  one 
reversionaiy  heir  to  the  exclusion  of  the  others. 

Further  appeal   from  the  decree   of   H.  A.    Rose,  Esquire,    I.C.S., 
Divisional  Judge,  Ludhiana  Division,    dated  the   9th    October 
1911. 
Muhammad  Shafi  for  appellants. 

fcheo  Narain  for  respoudent. 

The  judgment  of  the  couit  was  delivered  by — 

Beadon,  J. — The  land  and  houses  in  dispute  are  the  SOth  June  1913. 
ancestral  property  of  Bura,  who  was  defendant  No.  1  in  this  suit, 
but  died  while  the  suit  was  pending.  The  plaintiffs  are  the 
descendants  of  Bura's  brothers,  Sawan  and  Saudagar,  and 
Nathu,  defendant,  is  the  son  of  Bura's  third  bi-other  Shadi, 
•Thus,  under  the  pedigree-table,  the  plaintiffs  are  Bura's  rever- 
sionary heirs  to  the  extent  of  |rd  share  and  Nathu,  defendant,  is 
Bura's  reversionary  heirs  to  the  extent  of -^rd  share.  The  parties 
are  Arains  of  the  Hoshiarpur  district. 

Bura's  daughter,  MussammatFatima,  who  died  about  twelve 
years  before  the  suit,  was  married  to  Nathu,  defendant,  and 
by  him  had  a  son,  Rahmatullah,  who  died  in  1907. 

Bura  made  a  gift  of  his  property  'to  his  daughter's  son, 
Rahmatullah,  but  the  property  again  reverted  to  Bura  on 
Rahmatullah's  death  in  1907. 

In  June  1908  Bura  made  a  gift  of  the  property  to  Nathu 
by  registered  deed  in  consequence  of  which  the  plaintiffs 
brought  the  present  suit  to  have  it  declared  that  this  gift  will 
not  affect  their  reversionary  rights.  The  first  Court  decreed 
the  claim,  but  the  lower  Appellate  Court  has  dismissed  the 
suit. 

Bura  did  not  die  till  some  time  after  the  gift ;  he  appeared 
before    the     Sub-Registrar     and     personally    got     the     deed 
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registered  and,  in  tlie  absence  of  Natlia,  wlio  is  a  police  con- 
stable serring  in  tlie  Jullundur  district,  he  caused  mutation 
to  be  effected  in  Nathu's  favour.  Thus,  though  Bura  was  an 
old  man  and  as  a  defendant  repudiated  the  gift  in  Court,  it 
is  obvious  that  the  gift  was  voluntarily  made  and,  though 
Bura  retained  the  management  of  the  propei tj  on  behalf  of 
the  absent  donee,  formal  possession  passed  to  the  donee  at 
mutation. 

A  gift  to  a  son-in-law,  which  is  intended  to  benefit  the 
donor's  daughter  and  her  children,  is  sometimes  allowed  by 
custom,  but  the  gift  now  in  dispute  is  not  one  of  this  kind 
because,  at  the  time  of  the  gift,  the  donor's  daughter  and  her 
only  child  were  both  dead.  In  fact  counsel  for  the  defendant 
has  not  contended  before  us  that  the  gift  is  valid  by  reason 
of  the  fact  that  the  donee  is  the  donor's  son-in-law.  Thus  the 
point  for  decision  is,  whether,  among  Arains  of  the  Hoshiarpur 
district,  there  can  be  a  gift  to  one  reversionary  heir  to  the 
exclusion  of  the  others. 

According  to  mutation  entries  on  the  record  one  Alladya  made 
a  gift  to  his  nephew  in  1862  and  one  Umra  made  a  gift  to  his 
nephew  in  1685.  There  is  however  no  evidence  to  show  the 
circumstances  under  which  these  gifts  were  made  and  they 
are  not  of  much  value  as  instances  of  custom. 

In  a  decision  by  the  Subordinate  Judge  of  Jullundur,  dated 
28th  April  1886,  relating  to  Arains,  a  gift  to  a  nephew  was 
upheld,  but  in  that  case  the  donee  had  lived  for  20  years  since 
his  infancy  with  the  donor  as  an  adopted  son, 

A  decision  by  the  District  Judge  of  Jullundur,  dated  15th 
November  1905,  has  also  been  referred  to,  but  here  again 
the  donee  was  an  adopted  son. 

Lastly,  in  a  case  decided  by  the  District  Judge  of  Jullundur 
on  4th  April  1906  and  relating  to  Arains  a  gift  to  a  nephew 
in  return  for  services  rendered  was  upheld. 

In  the  present  case  it  is  contended  that  the  gift  is  valid 
by  reason  of  services  rendered  to  Bura  by  Nathu  but,  assum- 
ing that  such  services  would  make  a  gift  valid  by  custom, 
we  are  unable  to  agree  with  the  lower  Appellate  Court  that 
any  services  have  been  proved.  Nathu  on  one  occasion  appears 
to  have  sent  a  money  order  for  Rs.  30,  but  it  is  not  apparent  for 
what  purpose  this  money  was  sent,  and  this  petty  remittance 
is  certainly  not  adequate  consideration  for  the  transfer  to 
him  of  the  whole  of  Bura'e  estate.  Nathu  has  been  serving  in 
the  police      He  has  not  lived  with   Bura  and   has  not  assisted 
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Bara  in  the  management  of  his  affair,^  or  the  cultivation  of 
his  land.  He  has  married  another  wife  by  whom  he  has  chil- 
dren and,  in  fact,  he  refused  to  leave  the  police  and  to  go  and 
live  with  Bura  at  his  village. 

Under  these  circumstances,  we  ate  unable  to  hold  that  the 
gift  is  binding  on  the  plaintiffs  and,  accepting  the  appeal  and 
reversing  the  lower  Appellate  Court's  decree,  we  restore  the 
decree  of  the  first  Court  allowing  the  plaintiffs  costa 
throughout. 

Appeal  accepted. 


No    12. 

Before  Bon.  Mr.  Justice  Shcdi  Din  and  Eon. 
Mr.  Justice  Scott  Sinith- 

RAM  DAS  AND  OTHERS— (Plaintiffs)— 

APPELLANTS 

Ve7sus 

MEHAR  DAD  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  969  of  1910. 

Res  judicata- -Cisii  Procedure  Code,  Act  XIV  of  1882,  sectioJi  1^— first 
suit  for  possession  by  redemption—  second  suit  for  possession. 

The  land  in  suit  was  first  mortgaged  for  Rs.  180.  Subsequently  in  1889  it 
was  mortgaged  again  to  three  persons,  riz.,  N.,  K.  and  H.  (N.  having  four  shares 
while  the  remaining  two  had  two  and  one  share  respective! j')-  These  thi'ee 
mortgagees  instituted  a  suit  for  possession  by  redemption  against  the  previous 
mortgagee  and  the  representatives  of  the  mortgagors.  This  suit  was  finally 
decreed  in  1893,  by  which  plaintiffs  were  to  obtain  possession  on  payment  of 
Rs.  403  to  the  previous  mortgagee.    This  decree  was  never  executed. 

The  present  plaintiffs,  the  sons  of  N.,  now  brought  another  suit  for  posses- 
sion of  their  4th  share  against  the  same  parties  alleging  that  they  paid  off  the 
previous  mortgagee  out  of  Court  within  twelve  years  of  suit.  It  was  proved 
that  the  mortgagors  had  all  along  remained  in  possession  of  the  mortgaged 
land. 

Held,  that  the  previous  suit,  qua.  the  mortgagors,  was  one  for  possession 
similar  to  the  one  now  brought  and,  as  both  suits  were  based  upon  the  same 
cause  of  action,  the  present  suit  was  barred  by  the  rule  of  res  judicata  under 
section  13  of  the  old  Code  of  Civil  Procedm-e. 

Further  apfeal  from  the  decree  of  F.D.  Acjneio,  Esquire,  Divisional 
Judge,  Giijramvala  Division,  at  Lahore,  dated  the  7th  April  1910. 

Kanak  Chand,  for  appellants. 

Badr-ud-Din  and  L^mar  Bakhsh,  for  respondents. 
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The  judgment  of  the  Court  was  delivered  by — ■ 
27th  June  1913.  Shah  Din,  J  —The  facts  of  this  case  are  fully   and   clearly 

stated  in  the  judgments  of  the  Courts  below  and  it  is  unneces- 
sary to  recapitulate  them  here.  The  two  questions  discussed 
before  us  in  this  appeal  are  the  same  as  are  discu.ssed  in 
the     judgment    of    the     learned     Divisional    Judge    ;    namely, 

(1)  whether  the  plaintiffs'  suit  was    barred  by   limitation  ;   and 

(2)  whether  the  suit  was  banned  by  section  13  of  the  old  Code 
of  Civil  Procedure  (1882).  On  the  first  question  the  learned 
Divisional  Judge  held  that  the  suit  was  within  time,  on  the 
ground  that  the  cause  of  action  upon  which  the  present  suit  is 
based  accrued  to  the  plaintiifs  when  they  paid  the  mortgage 
money,  Es.  403,  to  the  prior  mortgagee,  Devi  Ditta,  in  1897 
and  the  latter  gave  up  possession  of  the  land  in  suit.  According 
to  the  Divisional  Judge,  this  took  place  within  twelve  years  before 
the  date  of  the  present  suit,  and  therefore  he  has  held  that  the 
Buit  is  within  time.  Upon  the  second  question,  the  learned 
Divisional  Judge  does  not  decide  the  point  whether  the  suit  is 
barred  by  tlie  rule  of  res  judicata  or  not,  but  he  holds  that  the 
principle  underlying  section  47  of  the  new  Code  of  Civil 
Procedure  (corresponding  with  section  244  of  the  old  Code  of 
Civil  Procedure)  applies  to  this  rase  and  that  on  that  ground 
the  suit  is  not  maintainable.  He  has  accordingly  dismissed  the 
plaintiffs'  suit,  thus  maintaining  the  decree  of  the  Munsif  who 
also  had  dismissed  the  suit,  though  he  rested  his  decision  on  the 
ground  that  the  suit  was  barred  by  section  11  of  the  new  Code 
of  Civil  Procedure. 

We  may  say  at  once  that  we  do  not  agree  with  the  learned 
Divisional  Judge  that  section  47  of  the  new  Civil  Procedure 
Code  or  the  principle  underlying  it  applies  to  this  case.  There 
is  no  question  here  of  the  plaintiffs  seeking  any  relief  against 
the  defendants  such  as  can  be  said  to  be  connected  with  the 
execution,  discharge  or  satisfaction  of  the  decree  of  October 
1893,  and,  therefore,  section  47,  Civil  Procedure  Code,  has  no 
bearing  on  the  plaintiffs'  claim.  We  must,  therefore,  leave 
section  47  out  of  account. 

Coming  now  to  the  question  whether  the  suit  is  barred 
by  the  rule  of  res  judicata  or  not,  we  think  that  this 
question  must  be  answered  in  the  affirmative.  The  parties 
to  the  present  suit  between  whom  there  is  a  contest  as 
to  the  possession  of  the  land  in  dispute  were  parties  to  the  suit 
of  1893.  The  last-mentioned  suit,  which  was  brought  by  the 
father  of  the  present  plaintiffs,  together  with  his  co-mortgagees, 
Mula  and  Hakim,  was  a  suit  for  redemption   against  the   prior 
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mortgagee,  Jhanda  Mai  (whose  rights  devolved  by  reason  of  a 
private  partition  upon  his  brother  Devi  Ditta,  defendant  No.  8 
in  this  case),  but,  so  far  as  regai^ds  the  original  mortgagoi-s  or 
their  heirs,  who  were  also  implicated  as  defendants,  along  with 
the  prior  mortgagee,  the  sait  was  one  for  possession  of  the 
mortgaged  land  pure  and  simple.  The  mortgagors  were  not 
merely  ^ro /or»/ a  defendants,  as  it  appears  from  the  record 
that  they  contested  the  claim  of  the  prior  mortgagee  that  he 
was  entitled  to  receive  from  the  subsequent  mortgagees  a  larger 
amount  of  money  than  was  entered  in  the  mortgage-deed  of 
1889  ;  and,  as  a  result  of  the  litigation,  the  Divisional  Judge 
granted  to  the  then  plaintiffs,  (i.e  ,  the  father  of  the  present 
plaintiffs  and  his  co-mortgagees)  on  the  30th  October  1893  a 
decree  for  redemption  on  payment  of  Rs,  403  to  the  prior 
mortgagee  Devi  Ditta,  pi-esent  defendant  No.  8,  and  a  decree 
for  possession  of  the  mortgaged  land  against  the  mortgagors, 
who  are  the  contesting  defendants  in  this  litigation.  Admit- 
tedly, the  decree  of  October  1893  was  never  executed  ;  no 
money  was  paid  by  the  present  plaintiffs'  father  to  the  prior 
mortgagee  in  satisfaction  of  the  redemption  decree,  nor  was 
possession  of  the  land  taken  from  the  present  defendants,  the 
mortgagors,  in  execution  of  the  decree  against  them.  It  is  said 
that  the  plaintiffs'  father  paid  his  share  of  the  mortgage  money, 
Rs.  403,  to  Devi  Ditta  in  August  J897,  and  that  Devi  Ditta 
gave  up  possession  of  Hie  land  in  1^98  or  thereabouts  ;  but  on 
this  point  there  is  no  evidence  at  all  on  tlie  record,  the  date  of 
the  alleged  payment  being  only  mentioned  both  by  the  plaintiffs 
and  by  Devi  Ditta  in  their  plaint  and  in  his  written  statement, 
respectively. 

The  question  for  decision  is,  whether  the  present  plaintiffs' 
father  having  obtained  a  decree  for  possession  of  the  land  in 
suit  in  1893  against  the  present  defendants  and  having  omitted 
to  obtain  possession  in  execution  thereof,  it  is  now  competent 
to  the  plaintiffs  to  bring  a  second  suit  for  possession  of  the 
same  land  against  the  defendants.  It  is  urged  by  the  plaintiffs' 
counsel  that  the  suit  of  1693  was  simply  one  brought  against 
the  prior  mortgagee  for  redemption  of  the  mortgage,  and  not 
one  for  the  possession  of  the  land,  pure  and  simple,  as  against 
the  moi'tgagors  ;^  and  that  the  present  suit  being  one  for 
possession  only  against  the  mortgagors  is  not  barred  by  the 
rule  of  res  judicata.  But  this  argument  overlooks  the  fact 
that  in  1893  the  mortgagors  were  in  possession  of  the  land,  and 
that  they  were  impleaded  as  defendants  in  the  suit  brought  by 
the  present  plaintiffs'  father  and  his  co-mortgagees    because   of 
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their  being  so  in  possession  ;  and  it  is,  therefore,  clear  that 
although,  qua  the  prior  mortgagee,  the  suit  was  one  for 
redemption  of  the  prior  mortgage,  qua  the  mortgagors,  it  was 
one  for  possession  of  the  land,  and  the  decree  of  the  Divisional 
Court  was  binding  on  the  mortgagors  as  well  as  on  the  prior 
mortgagee.  In  execution  of  that  decree  the  present  plaintiffs' 
father  could  and  should  have  obtained  possession  of  the  land 
on  payment  of  the  mo:tgage  money  fixed  by  the  Court  not 
only  from  the  prior  mortgagee,  but  also  from  the  mortgagors 
who  were  in  actual  cultivating  possession  of  it.  He  omitted  to 
execute  the  decree  and  obtain  p-^ssession  in  execution  ;  it  is 
stated  that  he  paid  his  share  of  the  mortgage  money  to  the 
prior  mortgagee  out  of  Court  in  1897  ;  and  thereafter  in  the 
year  1908  his  sons  brought  the  present  suit  for  possession  of 
the  land  against  the  mortgagors.  It  seems  clear  to  us  that,  so 
far  as  the  mortgagors  are  concerned,  the  present  suit,  based 
as  it  is  on  exactly  the  same  cause  of  action  as  the  suit  of  1893, 
was  barred  by  the  rule  of  res  jut/ica^a  under  section  13  of  the 
old  Code  of  Ci^^l  Procedure.  We  have  referi-ed  to  the  plaint 
in  the  p:  esent  suit,  and  the  plaintiffs  have  not  alleged  therein 
any  fresh  cause  of  action  against  the  defendants  such  as  would 
make  the  doctrine  of  res  judicata  inapplicable  to  this  case. 

As  regards  the  question,  whether  the  suit  is  within  limita- 
tion or  not,  there  is  no  evidence  on  the  record  to  prove  that 
the  plaintiffs  paid  Devi  Ditta  their  share  of  the  mortgage 
money  in  August  1897  ;  a  mere  allegation  of  this  fact  in  the 
plaint  and  in  the  written  statement  of  Devi  Ditta,  unsupported 
by  sworn  testimony  in  Coart,  is  iusafficient  to  show  that  the 
money  was  paid,  as  alleged  in  1897  so  as  to  bring  the  suit 
within  limitation.  la  our  opinion  it  is  highly  probable  that 
Devi  Ditta  received  the  money  very  soon  after  the  decree  for 
redemption  was  passed  in  1&'93,  and  it  seems  to  us  that  the 
alleged  payment  of  the  money  in  1897  has  been  set  up  in  order 
to  bring  the  present  claim  within  time.  We,  therefore,  hold 
that  it  is  not  proved  that  the  suit  of  the  plaintiffs  was  instituted 
within  the  period  of  limitation  and  on  this  gi^ouud  also  the 
suit  was  liable  to  be  dismissed 

For  the  reasons  given,  we  maintain  the  decree  of  the 
lower  Appellate    Court  and  dismiss  the  appeal  with  costs. 

Apfeal  dismissed. 
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No.  13. 

Before  Eon.  Mr,  Justice  A g new  and  Hon. 
Mr.  Justice  Shadi  Lai. 

SHAHANCHI  KHAN  AND  OTHERS— (Defendants)— 
APPELLANTS 

Versus 

MUSSAMMAT  BEG  AM  JAN  AND  OTHERS -(Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  776  of  1911. 

Custom— succession— ancestral  land — gift  to  son-in-law,  who  died 
leaving  a  grand-daughter  as  his  only  descendant— claim  by  donor's  collater- 
als —Khattars  of  tahsil  Fatteh  Jang,  district  Attack. 

Held,  that  the  rule  regulating  succession  to  property  gifted  to  a 
son-in-law  is  that  there  must  be  failure  of  all  female  as  well  as  male 
heirs  in  the  donee's  Line  before  the  collaterals  of  the  donor  can  come  in  to 
claim  the  inheritance. 

12  P.  R.  1892  (F.  B.)  {Sita  Ram  v.  Raja  Ram)  (1),  84  P.  R.  1909 
{Gurdit  Singh  v.  Mussammat  Prem'Kaur)  (2),  96  P.  R.  1909  (Mussammat  Allah 
Rakhi  v.  Zakar  Eussain)  (3;,  102  P.  R.  1909  (Kalu  v.  Mussammat  Kako)  (4), 
5  P.  R.  1910  {llahi  Bakhsh  v.  Mussammat  Budhi)  (5),  68  P.  R.  1911 
{Lachman  v.  Bhagwan  Sahai)  (6),  76  P.  R.  1912  (Mussammat  Chandi  v.  Thulla 
Singh)  (7)  and  Civil  Appeal  1061  of  1909  (unpublished)  referred  to. 

32  P.  R.  1895  (F.  B.)  {Lehna  v.  Mussammat  Thakri)  (8),  129  P.  R.  1893 
{Muhammad  v.  Mussammat  Umar  Bibi)  (9),  14  P.  R.  1907  (Sharfo  v. 
Ramzan)  (10),  104  P.  R.  1907  (Imam  Din  v.  Miilla)  (11),  112  P.  R.  IdOO  {Fatteh 
AH  V.  Abdullah)  (12),  and  39  P.  R.  1905  (Nawab  Khan  v.  Kallu  Khan)  (13), 
distinguished. 

First   appeal  from  the  decree  of  Lola  Pohu  Ram,  District  Judge, 
Attack  District,  at  Gampbellpur,  dated  the  \7th  May  1911. 

Pestonji  Dadabliai,  for  appellants. 

Muhammad  Shafi,  for  respondents. 

The  judgment  of  the  Court  was  delivered  bj — 

Agnew,  J, — The   suit   is   for   possession  of  5,599  hanals,  18     ZOth  June  1913. 
marlas  of  land  by  the  plaintiff,  Mussammat  Begam  Jan,   against 
numerous  defendants  whose  relationship  to  the  plaintiff  may  be 
seen  from  the   pedigree-table   given  in   the   judgment    of   the 

(1)  12  P.  R.  1892  {F.  B.).  (7)  76  P.  R.  1912. 

.       (2)  84  P.  R.  1909.  (8)  32  P.  R.  1895  {F.  B.). 

(3)  96  P.  R.  1909.  (9)  129  P.  R.  1893. 

(4)  102  P.  R.  1909.  (10)  14  P.  R.  1907. 

(5)  5  P.  R.  1910.  (11)  104  P.  R.  1907. 

(6)  68  P.  R.  1911.  (12)  112  P.  R.  1900. 

(13)  3dP.R.  1905. 


38  CHTL;  JUDGMENTS -No.  13.  [Record, 

lower     Court.      Foj*   tlie  jDurpose  of   the   present    appeal     tlie 
following  abbreviated  pedigree-table  is  suflBcieut  : — 

ZULKADAR  KHAN. 

\ 

Ahmad  Khan,  father  of  Najib  Khan.  Five  other  sons  leaving 

Mussammat  ilirza                      I  numerous  descendants, 

Nur,  ivho  married                      |  who  are  defendants. 
Mian  Khan.                         I 

r~  ~i ^ 

Muliammad  Khan.    Mian  Khan  married       Four  other  sons, 
I  Mussammat  descendants  are 

Ahmad  Khan,  first  Mirza  Nur.  defendants. 

husband  of  | 

Mussammat  Begam    Nawab  Khan— Mussammat 
Jan,  plaintiS'.  Bakht  Nishan. 

,    .  1  I 

Waris  Khan,        Mussammat  Begam  Jan, 
defendant.  plaintiff,  married 

(1)  Ahmad  Khan 

(2)  Ali  Mardan  Khan, 

defendant  41. 

The  facts  are  not  disputed  and  ai^e  as  follows  : — 
About  1S54  Ahmad  Khan   gifted    his    whole   estate   to  his 
son-in-law  Mian  Khan.     In  1860  mutation   was  carried   out  in 
favour   of   Mian    Khan  with    the    approval    of  Ahmad  Khan's 
brothers. 

Mian  Khan  had  by  Mussammat  Mirza  Nur  a  son,  Nawab 
Khan,  who  died  about  1893  leaving  a  widow  and  a  minor 
daughter,  the  plaintiff.  Mutation  was  carried  out  in  favour 
of  Mussammat  Mirza  Nur,  the  mother  of  NaAvab  Khau,  and  of 
his  widow,  Mussammat  Bakht  Nishan,  half  and  half. 

Two  years  after,  in  1895,  Mussammat  Bakht  Nishan  died 
and  mutation  of  her  share  was  carried  out  in  favour  of  the 
plaintiff  who  was  her  daughter  and  was  then  unmarried. 

About  1900  Mussammat  Begam  Jan,  plaintiff,  married 
Ahmad  Khan,  son  of  Muhammad  Khan,  and  mutation  of  her 
share  was  then  carried  out  in  favour  of  her  grandmother, 
Mussammat  Mirza  Nur.  She  had  a  son,  Waris  Khan,  by  Ahmad 
Khan,  but  the  latter  died  in  1904.  In  J  906  Mussammat  Begam 
Jan  re-married  Ali  Mardan  Khan,  defendant  No.  4 1 . 

In  1907  Mussammat  Mirza  Nur  died  and  plaintiff  claims  the 
entire  estate  originally  owned  by  Ahmad  Khan,  son  of  Zulkadar 
Khan,  on  the  strength  of  a  custom  prevailing  in  the  Khattar  tribe 
since  she  married  in  the  family  and  never  left  her  father's  house. 
It  is  also  claimed  by  her  that  498  kanals,  10  marlas  of  the  land 
in  suit  was  the  self-acquired  property  of  her  grandfather 
Mian  Khau.     This    claim   is   not     disputed    in  this  Court   and 
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there  is  no  doubt  that  the  plaintiff  is  entitled  to  the  possession 
of  til  at  land.  The  plaintiff's  claim  is  also  based  on  a  second 
gi^onnd,  viz.,  that  the  gift  made  by  Ahmad  Khan,  son  of 
Zulkadar  Khan,  was  intended  for  the  benefit  of  his  daughter 
Mussammat  Mirza  Nur  and  her  issue,  male  or  female.  Hence 
the  plaintiff  is  the  heir  by  Customary  Law. 

The  lower  Court  found  that  the  plaintiff  had  proved  her 
claim  on  both  gi'ounds  and  granted  a  decree  for  possession  as 
prayed.  In  this  Court  we  have  not  heard  argument  on  the 
point  of  custom  by  which  Mussammat  Begam  Jan  claims  to 
succeed  under  the  tribal  custom  to  the  exclusion  of  the 
defendant-collaterals,  here  appellants,  since,  in  our  opinion,  the 
appeal  can  be  decided  on  the  strength  of  the  second  ground  of 
claim  put  forward  by  the  plaintiff-respondent.  The  question 
for  decision  is,  whether  the  collaterals  of  the  donor  succeed  in 
preference  to  a  female  descendant  of  the  donee.  Put  in  this 
form  we  cannot  but  hold  that  numerous  rulings  of  this  Court 
supply  a  clear  and  uuequivocal  answer  in  favour  of  the  plaintiff's 
contention. 

The  Full  Bench  ruling,  12  P.  B.  1892  {Sita  Bam  v.  Baja 
Bam)  (I),  laid  down  that  the  collaterals  of  the  donee  in  a  case 
such  as  the  one  here  propounded  are  excluded  by  the  collaterals 
of  the  donor  on  failure  of  the  donee's  line.  Up  to  the  Full 
Bench  decision  of  1892  such  a  gift  of  ancestral  property  was 
regarded  as  an  absolute  transfer  ;  and  after  the  decision  the 
collateral  heirs  of  the  donee  were  excluded  and  on  failure  of 
the  donee's  line  the  property  was  to  revert  to  the  collaterals 
of  the  donor  ;  see  page  62  of  the  report.  The  subsequent 
course  of  decision  has  undoubtedly  been  that  there  must  be 
failure  of  a ZZ /em nZe  as  well  as  male  heirs  in  the  donee's  line 
before  the  collaterals  of  the  donor  can  come  in  to  claim  the 
inheritance.  See  84<  P.  R  1909  (Gurdit  Singh  v.  Mussammat 
Previ  Kaur)  (2),  96  P.  B.  1909  {Mussammat  Allah  Bakhi  v. 
Zaliar  Eussain)  (8),  102  P.  B.  1909  (Kalu  v.  Mussammat 
Kako)  (4),  5  P.  B.  1910  {llaM  BaJchsh  v.  Mussammat  Budhi)  (5), 
68  P.  P.  1911  (Lachman  v.  Bhagwan  Sahai)  (6),  76  P.  B. 
1912  (Miissammat  Ghendi  v.  Thulla  Singh)  (7),  and,  finally,  a 
very  recent  ruling  of  a  Division  Bench  of  this  Court,  Kamma 
V.  Samand  Khan,  Civil  Appeal  No.  1061  of  1909,  decided 
on  1st  June  1912.  In  this  view  then  there  can  be  no 
question  but  that  the  plaintiff  would  exclude  the  defendants. 


(1)  12  P.  R.  1892  (F.  B.).  (4)  102  P.  R.  1909. 

(2)  84  P.  R.  1909.  (5)  5  P.  R.  1910. 

(3)  96  P.  R.  1909.  (6j  68  P.  R.  1911. 

(7)  76  P.  R.  1912. 
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The  argument  of  the  learned  counsel  for  the  defendants- 
appellants  may  be  briefly  summarized  as  follows  :  — 

In  the  first  place  he  urges  that  the  gift  to  a  daughter  or 
her  husband  when  assented  to  by  collaterals  of  the  donor  is  to 
be  regarded  as  a  final  transaction.  Future  successions  to  the 
land  so  gifted  are  to  be  governed  by  the  ordinary  rules  of 
inheritance  under  which  a  daughter  of  the  donee  or  his  son 
may  be  an  heir,  but  that  is  a  matter  for  inquiry  and  proof  of  a 
particular  tribal  custom  governing  such  devolutions.  And, 
since  the  ordinary  rule  of  a  Customary  Law  is  that  daughters  are 
excluded  by  near  male  collaterals,  he  claims  that  the  burden  of 
proof  is  on  the  plaintiff  to  prove  that  she  is  entitled  to  exclude 
the  defendants-collaterals  of  the  donor. 

Secondly,  he  points  to  the  somewhat  peculiar  series  of 
successions  to  this  property  after  the  death  of  the  donee,  Mian 
Khan,  which  are  summarized  in  the  first  portion  of  this 
judgment.  The  conclusion  which  the  learned  counsel  wished 
us  to  draw  from  these  successions  was  not  very  clear  ;  but  we 
think  his  meaning  was  that  in  these  successions  the  property 
was  not  treated  as  gifted  heiitable  property  and  that,  when  the 
whole  pi'operty  concentrated  in  the  hands  of  Mussammat  Mirza 
Nur  and  then  fell  into  possession  on  her  recent  death,  it  should 
be  looked  upon  as  the  absolute  property  of  Mussammat  Mirza 
Nur.  Since  then,  a  granddaughter,  such  as  the  plaintiff  is 
not,  under  Customary  Law,  necessarily  the  heir  of  lier  grand- 
mother in  the  presence  of  collaterals  of  the  latter's  father,  it  is 
again  for  plaintiff  to  prove  her  right  to  succeed  in  preference 
to  the  defendants-collaterals. 

The  answer  to  this  argument  is  two-fold.  In  the  first  place 
whatever  the  rights  of  Mussammat  Begam  Jan  might  be  as  a 
daughtex',  heir  of  her  father  Nawab  Khan,  in  competition  with 
his  collaterals  or  even  in  competition  with  the  laiger  circle  of 
collaterals  descending  from  the  common  ancestor,  Zulkadar 
Khan,  we  are  not  in  this  appeal  to  decide  any  such  question  at 
all.  The  decisions  of  this  Court  spoken  of  above  make  it  quite 
clear  that  there  must  be  complete  failure  of  male  and  female 
heirs  of  the  donee's  line  before  the  collaterals  of  the  donor  or 
even  of  the  last  male  proprietors  can  come  in  at  all. 

Secondly,  the  mutations  which  followed  the  death  of 
Nawab  Khan  in  1893  and  of  his  wife  Bakht  Bari  in  1895,  also 
the  marriage  of  Mussammat  iiegam  Jan  in  1900  are  all  capable 
of  being  explained  by  circumstances  of  family  respect  for  an 
elder  or  of  family  convenience.     So  long  as   Mussammat   Mirza 
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Nur  was  alive,  the  collaterals  of  her  father  could  have  nothing 
and  were  not  concerned  with  the  internal  distribution  of  the 
estate  among  the  female  members  of  the  donee's  family.  We 
do  not  therefore  think  that  the  distribution  of  the  estate  in 
question  can  be  taken  as  indicating  that  it  was  being  treated 
in  any  special  way  culminating  in  an  estate  vesting  in  Mussam- 
mat  Mirza  N"ur  to  which  defendants  may  claim  to  succeed  as 
collaterals  of  her  father. 

For  appellants,  32  P.  B.  1895  (F.  B.)  (Lehna  v.  Mnssammat 
Thakrt)  (1),  has  been  cited.  That  ruling  lays  down  that 
property  such  as  that  in  suit  which  has  passed  into  the 
possession  of  a  female  heir  does  not  lose  its  character  of 
ancestral  property.  But  this  does  not  affect  the  question 
whether  female  heirs  of  the  donee  must  also  be  extinct  before 
succession  opens  to  the  collaterals  of  the  donor.  On  such 
extinction  the  donor's  collaterals  are  no  doubt  ordinarily  the 
heirs.  But  even  in  this  ruling,  see  page  136  of  the  report,  it  is 
said  that  the  collaterals  of  the  donor  would  only  succeed  in 
default  of  the  lineal  heirs  of  the  donee,  thus  including  female 
as  well  as  male  heirs. 

With  regard  to  129  P.  R.  1893  (Mfihammad  v.  Mussammat 
TJmar  Bihi)  (2),  that  ruling  proceeds  very  much  on  the 
interpretation  of  an  entry  in  a  particular  Ruvaj-i-am,  and  a 
later  ruling  of  equal  authority,  5  P.  B.  19  iO  (Ilahi  Bakhsh  y. 
Mussammat  Biulhi)  (3),  lays  down  th  it  where  daughters  have 
succeeded  their  fathers  as  heirs,  their  daughters  are  entitled 
to  succeed  to  the  mother's  estate  in  the  absence  of  direct  male 
heirs.  We  cannot  find  that  the  ruling  cited  helps  the  appel- 
lants in  any  way. 

The  ruling  14  P.  B.  1907  (SJiarfo  y-.  Bamzan)  (3)  has 
been  put  forward  by  appellants'  learned  counsel  as  strengthen- 
ing the  position  which  he  takes  up,  that  after  the  death  of  the 
original  donee  succession  goes  by  the  ordinary  rule  of  Custom- 
ary Law.  But  there  is  no  doubt  that  where  a  daughter  is 
recognized  as  a  fit  donee  of  ancestral  estate  she  is  virtually 
looked  upon  as  a  son  in  the  sense  that  she  having  passed  on 
the  estate  to  a  son,  that  son  is  treated  as  if  he  had  inherited 
through  males— 104  P.E.  1907  {Imam  Bin  v.  Mulla)  (5). 

That,  however,  while  it  is  an  indisputable  proposition  of 
Customary  Law  which  would  have  weight  were  we    considering 

(1)  32  P.  R.  1895  rF.  B.).  (3)  5  P.  E.  1910. 

(2)  129  P.  R.  1893.  (4)  14  P.  R.  1907. 

(5)  104  P.  R.  1907. 
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Cthe'question  of  tribal  custom  in  this  case,  does  Bot  affect  the 
present  question  the  answer  to  which  is  concluded  by  the 
rulings  of  this  Court  cited  above  and  ending  with  Civil  Appeal 
No.  1061  of  1P09  (judgment  of  1st  June  1912). 

The  ruling    112  P.  U.   1900  {Fatteli  Alt    v.   AhdullaJi)    (1), 
also  cited   by  appellant,   has   no   bearing  on  the  present  case. 
]  There  is  here  no  contest  between  the  collaterals  of  the  donor  as 
a  body  and  the  collaterals  of  the  donee. 

On  the  other  hand,  39  P.  R.  1905  (Fa?ffl&  Khany.Kallu 
Khan)  (2)  is  an  authority  directly  against  Mr.  Pestonji's 
position  in  this  appeal.  There,  a  woman  whose  husband  had 
received  from  her  father  a  gift  of  land  for  her  benefit  was 
permitted  to  gift  the  same  land  to  her  own  daughter  on  the 
same  principle,  although  there  were  near  collaterals  of  the 
mother's  husband  in  existence  and  they  objected.  It  is  clear, 
then,  that  the  ordinary  rules  of  inheritance  did  not  opei^ate  in 
this  case  after  the  termination  of  the  interest  of  the  original 
donee. 

"We  are  quite  clear,  then,  that  in  the  presence  of  Mussammat 
Begam  Jan  the  plaintiff,  the  defendants-collaterals  of  the  original 
donor  Ahmad  Khan,  have  no  right  to  hold  possession  of  the  land 
in  suit.  The  whole  argument  of  the  learned  counsel  for 
appellants  is  an  attempt  to  show  that  the  rulings  of  successive 
Division  Benches  of  this  Court  have  gone  too  far  and  that,  if 
the  doctrine,  that  female  heirs  in  the  donee's  line  must  be 
exhausted  before  the  collaterals  can  come  in,  be  pushed  to  its 
logical  conclu.sion,  the  practical  effect  will  often  be  that  the 
ultimate  rights  of  the  collaterals  of  the  donor  will  be  a  mere 
barren  right  and  the  elementary  piinciple  of  tribal  law  upon 
which  the  Full  Bench  decision  of  1B92  proceeds  will  be  set  at 
naught.  No  doubt,  to  take  an  example,  if  Mussammat  Begam 
Jan  had  married  a  person  outside  the  circle  of  collaterals  and 
had  a  son  by  him  the  effect  might  be  to  transfer  to  a  stranger 
and  his  family  land  to  which  the  ultimate  right  would  ordinarily 
reside  in  the  collaterals  of  the  donor.  Bat  such  a  case,  though 
it  might  arise,  would  be  very  rare,  and  ordinarily  these  gifts 
to  a  daughter's  husband  are  favoured  among  endogamous  tribes, 
such  as  the  Khattars,  and  the  effect  is  merely  to  substitute  for 
male  descendants  of  the  alienor,  descendants  to  him  through 
his  daughter  who  is  looked  upon  as  a  cond;nt  to  pass  the  estate 
to  her  children  in  substitution  for  ordinary  male  descendants 
of  the  donor.     There  is  thus   no  real   hardship   to   the  donor's 

(i)  112  P.  12.  1900.  (2)  39  P.  R.  1905. 
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collaterals  involved.  They  are"  in  tlie  same  position  ag  they 
would  have  been  had  the  donor  had  male  heirs  capable  of 
inheriting.  The  tribe  being  endogamons  the  doctrine  does  not 
operate  to  introduce  strangers  into  the  original  proprietary 
body. 

For  these  reasons  we  aSBrm  the  finding  of    the  lower  Court 
on  the  third  issue  and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  14. 

Before  Bon.  Mr.  Justice  Beadon  and  Hon. 
Mr.  Justice  Scott-Smith. 

ABDULLAH  SHAH— (Plaintiff)— APPELLANT 
Versus 
HUSSAIN  JAHANIA  SHAH  AND  OTHERS-(Defendants) 
—RESPONDENTS. 

Civil  Appeal  No.  97  of, 19 12. 

Punjab  Pre-emption  Act,  II  o/1905,  section  IQ— nature  of  application  for 
issue  of  a  notice— validity  of  notice,  not  signed  by  the  applicant  or  the  presid- 
ing officer  of  the  Court. 

Held,  that  it  is  not  essential  before  a  notice  is  issued  under  section  16 
of  the  Punjab  Pre-emption  Act  that  there  should  have  been  negotiations  with 
any  particular  individual  for  the  sale  of  the  property  and  no  limit  is  provided 
either  as  regards  the  time  within  which  negotiations  are  to  be  completed 
after  the  issue  of  notice  or  as  regards  the  number  of  persons  who  can  be 
approached  with  a  view  to  negotiating  the  sale. 

Held,  further  that  a  notice,  issued  imder  section  16  of  the  Punjab  Pre- 
emption Act  which  is  signed  by  the  official  authorised  to  sign  and  issue  pro- 
cesses under  the  orders  of  the  Court  and  bears  the  seal  of  the  Court  is  not  bad 
because  it  is  not  signed  by  the  person  at  whose  instance  it  is  issued  or  by  the 
presiding  officer  of  the  Court. 

Further  appeal  from  the   decree    of  C.  L.  Bundas,    Esquire,  Bivi' 
sional  Judge,  Multan  Division,  dated  20th  November  1911. 

Muhammad  Shafi  and  Shah  Nawaz,  for  appellant. 

Sheo  Narain,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Beadon,  J. — The  house  in  dispute  was  the  joint  property  2nd  July  191S 
of  Barkhurdar  and  his  nephews.  On  28th  February  1909 
Barkhurdar  alone  presented  an  application  to  the  District 
Judge  to  the  effect  that  he  wished  to  sell  the  house,  that 
there  were  persons  ready  to  pay  Rs.  3,200  for  the  house,  and 
that  he  wi»hed  notice  to  issue  to  Abdullah  Shah  (the  present 
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plaintiff),  that  if  he  wished  to  exercise  his  right  of  pre-emption, 
he  could  do  so  at  the  price  of  Rs.  3,200. 

A  notice  in  terms  of  this  application  was  duly  issued  from 
the  Court  of  the  District  Judge  under  the  signature  of  the 
Clerk  of  Court  and  the  seal  of  the  Court.  This  notice  was 
admittedly  served  on  the  plaintiff,  but  the  plaintiff  took  no 
action  of  any  kind  on  it. 

It  appears  that  no  one  had  in  fact  offered  as  much  as 
Rs.  3,200  for  the  house  and  some  eight  months  later,  after  certain 
negotiations  with  one  Allah  Wasayahad  taken  place,  Barkhurdar 
arranged  to  sell  the  house  to  the  chief  defendant  for  Rs.  2,500. 
This  sale  was  duly  completed  by  a  registered  deed  executed 
by  all  the  co -sharers. 

The  plaintiff  then  instituted  the  present  suit  for  pre- 
emption, but  the  lower  Courts  have  dismissed  the  suit  on  the 
ground  that  the  plaintiff's  right  of  pre-emption  has  become 
extinguished  under  section  17  of  the  Pre-emption  Act  (Punjab 
Act  II  of  1905). 

It  has  been  contended  that  the  notice  issued  to  plaintiff 
was  in  respect  of  a  proposed  sale  for  Rs.  5,200  ;  that  there 
was  a  subsequent  proposal  to  sell  to  Allah  Wasaya;  and  the 
sale  in  dispute  was  the  result  of  a  third  proposal  to  sell 
after  an  interval  of  eiglit  months  ;  that  even  if  a  valid 
notice  was  issued  under  section  16  of  the  Act  in  respect  of 
the  first  proposal  1  to  sell,  no  such  notice  was  issued  in  respect 
of  the  sale  in  dispute ;  that  plaintiff,  though  wishing  to  enforce 
his  right  of  pre-emption  at  a  reasonable  price,  took  no  action 
on  the  notice  because  he  was  not  prepared  to  enforce  his 
right  against  a  purchaser  for  so  large  a  sum  as  Rs.  3,200  ; 
and  that  the  words  "  any  person  "  and  "  vendor  "  in  sections  16 
and  17  include  all  the  co- sharers  in  the  property  to  be  sold  and 
consequently  a  notice  issued  by  one  of  the  co-sharers  alone  is 
not  a  valid  notice. 

"VVe  do  not  think  that  there  is  much  fori-e  in  these 
contentions. 

The  law  of  pre-emption,  by  conferring  a  special  right  on 
pre-emptors,  not  only  restricts  the  ordinary  right  of  the  owners 
of  property  to  dispose  of  it  as  they  please,  but  also  restricts 
the  ordinary  right  of  others  to  pun-hase  property  which  comes 
into  the  market;  and  the  obvious  intention  of  sections  16  and  17 
is  to  provide  a  means  by  which  it  can  be  ascertained  by  these 
persons  whether  or  not  the  pre-emptor  intends  to  waive  his 
right.     It  is  not  essential  that  there  should  have   been   negoti- 
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ations  witli  any  particular  individual  or  individuals  befoi^e  the 
notice  is  issued,  and  no  Hmit  is  provided  either  as  regards  the 
time  within  which  negotiations  are  to  be  completed  after  the  issue 
of  notice,  or  as  regards  the  number  of  persons  who  can  be 
approached  with  a  view  to  negotiating  the  sale. 

1^0  definite  contract  takes  place  in  proceedings  under  these 
two  sections  and  after  issuing  the  notice,  the  owner  of  the 
property,  if  he  cannot  get  the  price  mentioned  in  his  notice, 
can  sell  at  a  lower  price  or  need  not  sell  at  all.  Similarly 
a  pre-emptor  who  i  eceives  notice  issued  under  section  16 
is  not  bound  by  the  price  mentioned  in  the  notice,  and, 
if  he  in  turn  gives  notice  under  section  17  of  his  intention 
to  enforce  his  right  of  pre-emption  and  of  the  price  he  is 
prepared  to  pay,  he  is  not  finally  bound  by  that  notice 
but,  in  the  event  of  a  sale  <o  a  third  party,  he  can  aban- 
don his  claim,  at  the  price  which  purports  to  have  been 
paid,  or  if  he  thinks  that  thai  e  is  ground  for  getting  the  price 
reduced,  he  can  claim  at  a  lower  price. 

It  does  not  appear  to  be  essential  that  the  notice  under 
section  16  should  give  minute  details  of  title,  but  all  that  is 
essential  is  that  the  pre-emptor  should  have  notice  that  certain 
specified  property  is  for  sale,  and  that  it  is  expected  that  a 
certain  specified  price  will  bo  obtained  by  the  sale. 

In  the  present  case  Barkhurdar  was  the  co-sharer  manag- 
ing the  property ;  he  had  no  reason  to  suppose  that  the  other  co- 
sharers  who  live  at  a  distance  would  not  ratify  his  negotiations ; 
they  did  as  a  fact  ratify  his  negotiations  by  joining  in  the  sale  ; 
and,  if  they  had  not  ratified  the  negotiations,  no  sale  would 
have  taken  place  and  there  could  have  been  no  infringement  of 
plaintiff's  right  of  pre-emption. 

The  question,  whether  or  not  there  were  persons  ready  to 
buy  at  Rs.  3,200,  is  a  point  which  was  not  material  in  proceed- 
ings under  sections  16  and  17,  and  the  notice  left  the  plaintiff 
under  no  misapprehension  either  in  regard  to  the  property  which 
it  was  proposed  to  sell  or  as  regards  the  price  it  was  expected 
to  obtain.  It  was  an  easy  thing  for  the  plaintiff  to  keep  his 
right  alive  in  the  manner  provided  by  section  17  and  we 
can  find  no  adequate  excuse  for  his  not  having  done  so 

It  has  been  further  contended  that,  as  the  notice  was  not 
signed  either  by  Barkhurdar  or  by  the  District  Judge,  the  plain- 
tiff has  in  fact  received  no  legal  notice.  Section  16,  however, 
does  not  provide  that  the  notice  must  be  signed  hy  the  person 
at  whose    instance  it  is   issued,  nor  that  the  notice   must  be 
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signed  by  the  presiding  officer  of  the  Court.  A  notice  issued 
by  the  Court  on  an  application  is  obviously  a  notice  by 
the  applicant  issued  through  the  Court,  and  we  can  see 
no  valid  reason  for  rejecting  a  notice  -which  bears  the  seal 
of  the  Court  and  the  signature  of  the  officer  of  the  Court  to  whom 
has  been  allotted  the  duty  of  signing  and  issuing  processes  issued 
under  the  orders  of  the  Court. 

"We  agree  with  the  lower  Courts  in  the  finding  that  plaintiff's 
I'ight  of  pre-emption  has  become  extinguished  and  we  dismiss 
the  appeal  with  costs. 

Appeal  dismissed. 

No.  15. 

Before  Hon.  Mr.  Justice  Agneiv  and  Hon. 

Mr.  Jusiice  Shadi  Lai, 

MANOHAR—(Defexdaxt)— APPELLANT 

Versus 

DULA  AND  OTHERS- (Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  23-i  of  1911. 

Punjab  Tenancy  Act,  XVI  of   ]8S7,  section  59 — succession  to   occupancy 

tenancy  by  illegitimate  son. 

held,  that  an  illegitimate  son  of  a  Chambar  Rajput  of  the  Hoshiarpur 
district  is  not  entitled  to  succeed  to  his  father's  occupancy  rights  under 
section  59  of  the  Punjab  Tenancy  Act,  as  he  is  not  a  male  lineal  descendant 
of  his  father  within  the  meaning  of  that  section. 

65  P.  P.  1911  (Har  Dial  v.  Kali  Ram)  (Ij  and  Kam  Kali  v.  Jamma  (2), 
referred  to. 

Further  apppul  from  the  dscree  of  J.  P.  Thompson,  Esquire,  Divi- 
sional Judge,  Hoshinrpnr  Division,  at  Hoshiarpur,  dated  the 
12th  Awjust  19.0. 

Santanam  for  appellant. 

Sunder  Das  for  lespondents. 

The  judgment  of  the  Court  was  delivered  by — 
•2   1  T  1    lOlS  Shadi  Lal,  J. — The  point  of  law  on  which  this   appeal  was 

admitted  to  a  Division  Bencli  is,  whether  the  appellant,  who 
is  an  illegitimate  son  of  the  deceased  De\ia,  a  Chambar  Rajput 
of  the  Hoshiarpur  district,  is  entitled  to  succeed  to  the  latter's 
occapancy  tenancy  as  his  "  male  lineal  descendant  "  under 
section  59  of  the  Pnnjab  Tenancy  Act.  Mr.  Santanam  for 
the  appellant  wanted  to  argue  that  Uevia,    tliough    nominally   a 

(1)  65  P.  R.  1911.  {2)  (1908)  /.  L.  B.  30  All.  508. 
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Rajput,  was  noS  really  so,  and  relied  upon  the  observations  at 
page  -255  of  No.  65  P.  E.  191]  {Hur  Dial  v  Kale  Ram)  (I)  in 
support  of  the  contention  that  many  tribas,  thous^h  thej  called 
themselves  Raj  pats,  did  not  really  belong  to  that  caste.  The 
learned  counsel  added  that,  Devia  not  being  a  Rajput,  the  male 
off.spring  of  his  union  with  a  Brahmin  woman,  was,  according  to 
custom,  entitled  to  succeed  to  bis  property.  This  point  has  been 
urged  for  the  first  time  here  and  has  r.evei'  been  taken  at  any 
previous  stage  of  this  case.  The  provisions  of  section  70  (1) 
(b),  Punjab  Courts  Act,  preclude  us  from  going  into  any 
question,  except  the  one  upon  which  the  petition  for  revision 
has  been  admitted  as  a  further  appeal.  We  thsrefore  intimated 
to  the  counsel  that  the  question,  whether  Devia  was  or  was 
not  a  Rajput,  was  not  properly  before  as  and  could  not  be 
argued. 

As  regards  the  question  of  law  which  has  been  referred 
to  us  for  decision  Mr.  Santanam  frankly  stated  that  he  was 
not  prepared  to  argue  that  an  illegitimate  son  of  a  Rajput 
could  fome  within  the  definition  of  the  words  "  male  lineal 
descendant "  as  used  in  the  Punj:ib  Tenancy  Act.  It  is  now 
settled  beyond  dispute  that  according  to  Hindu  Law  an  illegiti- 
ma'e  son  of  a  Sudia  by  a  continuous-  concubine  is  entitled  to 
inherit  the  property  of  his  putative  father  (Inderun  v.  Bama- 
sawimj)  (2).  It  was  for  this  reason  that  the  High  Court  of 
Allahabad  in  Bam  Kali  v.  Ja)nm.a  (.3),  decided  that  tUe  illegitimate 
son  of  a  iSudra  by  a  kept  woman  was  a  male  lineal  descendant 
within  the  meaning  of  section  22  of  the  Agra  Tenancy  Act  of 
1901.  But  this  reasoning  has  no  application  to  the  twice-born 
classes  amongst  whom  an  illegitimate  son  is  not  an  heir  of  his 
natural  father  either  under  Hindu  Law  (vide  Chnoturya  v. 
Sahub  Purhuland  (4),  or  under  the  Customary  Law,  (vide 
Rattigan's  Digest  of  Customary  Law,  paragrnpli  34). 

The  lules  of  succession,  as  laid  down  in  section  59 
of  the  Punjab  Tenancy  Act,  a:e  much  more  restricted 
in  their  scope  than  those  of  H  ndu,  Muhammadan,  or 
Customary  Law  and  we  cannot  hold  that  an  illegiti- 
mate person,  who  has  no  right.s  of  inheritance  under  the 
ordinary  law  of  succession,  is  included  in  the  category  of  male 
lineal  descendants  for  the  purpose  of  succession  to  occupancy 
rights  in  land.  We  are  not  aware  that  there  is  any  authority, 
none  has  been  quoted  to  us,  that  a  person  who  is   not  recognized 

(1)  65  P.  i?.  3911.  (.3)  (1908)  I.  L.  R.  30  All.  508. 

(2;  (l8G9j  13  Moo.  I.  Ap.  141  (159;.        ^4j  (1857;  7  Uoo.  1.  4p.  18. 
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as  an  heir  in  matters  of  succession  to  projerty  in  general,  has  a 
better  status  under  the  Tenancy  Act  for  the  purpose  of  succeed- 
ing to  occupancy  rights.  His  claim  to  succession  to  those  rights 
does  not  receive  any  support  either  from  the  plain  grammatical 
meaning  of  the  words  used  in  the  Tenancy  Act  or  from  any 
principles    of  law  with  which  we  are  acquainted. 

We  accordingly  hold  that  the  appellant  is  not  a  male  liaeal 
descendant  of  Devia  and  has  no  right  to  succeed  to  his  occupancy 
tenancy.  His  appeal  must  therefore  fail  and  is  dismissed  with 
costs. 

Ajypeal  dismissed. 


No.  16. 


Before  Hon.  Mr.  Justice  Jgneu-  and   Flon. 
Mr.  Justice  Shacli  Lai. 

HAKIKAT  RAI— (Plaintiff)— APPELLANT 

Veisnn 

RAM  SARAN  DAS  AND  ANOTHRR— (Defendants)— 
RESPONDENTS. 

CivilAppealNo.  512of  1911. 

Custom— alienation— Biridu  J  axe— alienation  of  ancestral  land — Khatris 
of  Mauza  Khairabad,  Jidlundur  district. 

Held,  that  it  had  not  been  proved  that  Khatri  traders  of  Mauza  Khaira- 
bad, Jullimdur  district,  were  govemed  bj'  agricultural  custom  in  the  matter  of 
alienation  of  ancestral  land,  and  that  the  mere  fact  that  they  had  owned  the 
land  in  dispute  for  six  or  seven  generations  did  not  create  a  presumption 
in  favour  of  their  being  govemed  by  custom. 

IP.  R.  1910  (Muss  ammat  Maya  v.  Gtirdit  Singh)  (1),  SOP.  i?.  1908 
(Lachman  Das  v.  Pahla  Mai)  (2),  88  P.  R.  1910  (Dhera  Singh  v.  Tara 
Singh  (3),  and  43  P.  R.  1911  (Ilarnam  Singh  v.  Mussammat  Ilardevi)  (i), 
referred  to. 

Further    appeal  from    fhe   decree   of  L.  H.  Leslie  Jones,  Esquire, 
Divisional  Judge,  Jnlhnidur  Division,  dated  the  2Ath  February 
1911. 
Dalip  Singh  for  appellant. 

Salamat  Rai  for  respondents. 


(1)  1  P.  R.  1910.  r3)  88  P.  R.  1910. 

(2)  59  P.  R.  1908.  (4)  43  P.  R.  1911. 
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The  judgment  of  the  Court  was  delivered  by 
Agnew,  J. — The  pedigree-table  is  as  follows  :• 
HARJAS  RAI. 
I 
Har  Dial. 

! 

Khushwaqt. 

Mahan  Singh. 
I 


r 

Pohlu. 


Lashkari. 


Devi  Chand. 

1 
J 


Daulat  Ram.  Khidmat  Rai.  Phera  Mai. 

Hakikat  Rai,  plaintifE. 
The  suit  was  for  declaration  that  a  mortgage  of  3:34   hanals 
of  land  for  Rs.  4,800,  executed  by  Phe.  u   Mai,  father  of  plaintiff, 
on   fth   Febiuary  1909,  in  favour  of  Ram  Saran  Das,  should  not 
affect  the  plaintiff's  right  after  the  death  of  his  father. 
The  points  for  decision  are — 

(I).  Whether  the  parties  are  governed  by  Hindu  Law  or 
by  agricultural  custom  in  matters  of  alienation  ? 
(2).  Whether  the  mortgage  was  for  consideration  and 
necessity  ? 
As  regards  the  first  question  the  lower  appellate  Court  found 
that  in  Sikh  times  Harjas  Rai  acquired  250  acres  of  land  in  Mauza 
iiheikhupura,  which  was,  during  the  settlement  of  1881,  separ- 
ated off  into  the  "he  C/nVa^^  "  estate  of  Khairabad  ;  that  the 
descendants  of  Harjas  Rai  had  never  followed  agriculture  as 
a  practical  pursuit,  but  had  adopted  trade  and  money-lending 
as  a  pi'ofession  He,  therefore,  decided  that  these  peoj  le  followed 
Hindu  li&w.  There  is  upon  the  record  overwhelming  evidence 
that  Pheru  Mai  and  Daulat  Ram,  his  bi  other,  are  ordinal  y  Khatri 
traders,  dealing  in  cloth,  giain,  etc  ,  and  borrowing  capital  for 
the  purpose.  It  is  clear,  moreover,  that  they  in  no  way  subsist 
upon  agriculture,  although  the  family  happens  to  own.  the 
"fee  Chiragh  "  estate  of  Khaii  abad  which  they  have  inherited  from 
their  ancestor  Harjas  Rai.  The  met  e  fact  that  they  have  owned 
this  land  for  six  or  seven  generations  does  not,  in  our  opinion, 
create  any  presumption  in  favouc  of  their  being  governed  by  agri- 
cultural custom  in  matte  s  of  alienation. 

Counsel  for  appellant  in  this  Court  relies  on  1 
P.  B.  1910  {Mtcssammat  Maya  v,  Gurdit  Singh)  (1),  and 
especially  in  the  test  there  applied  as  to  whether  the  family 
had     been     in     possession     of     land     for     some      generations 

(1)  1  P.  R.  1910, 
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as  a  factor  in  deciding  whether  those  concerned  followed 
Customary  Law  or  not.  That,  however,  is  only  one  of  many 
tests  which  are  applicable  in  the  decision.  The  primai'y  test, 
as  has  been  held  in  numerous  rulings  of  this  Court,  is  whether 
agriculture  is  followed  as  a  chief  means  of  livelihood  or  not. 

In  the  present  case  there  can  be  no  doubt  that  the  chief  means 
of  livelihood  is  trade.  Even  whei'e,  as  in  59  P.  R.  1908 
(Lachman  Das  v.  Pahla  Mai)  (1)  a  case  among  Brahmans  of  the 
Amritsar  district,  it  was  shewn  that  the  village  proprietors 
were  Bt  ahmans  devoted  to  agriculture,  though  some  of  them 
followed  other  professions  such  as  trade  or  service,  a  Division 
Bench  of  this  Court  held  that  it  was  for  the  plaintiff  to  establish 
affirmatively  that  his  family,  in  matters  of  alienation,  were 
governed  by  C^ustomary  Law. 

Again  in  88  P.B.  \910  (Dhera  Singh  v.  Tara  Singh)  (2), 
the  parties  were  Bunjahi  Khatris  of  the  Rawalpindi  district 
following  the  occupation  of  dhohis  and  owning  no  land  in  the 
village,  it  was  held  that,  since  agriculture  was  not  the  principal 
occupation  of  the  parties,  the  onus  of  proving  that  the  rules 
of  Customary  Law  prevailed  was  on  the  plaintiff  seeking  to  set 
aside  the  alienation. 

In  43  P.  B.  1911  (Harnam  Singh  v.  Mnssammat 
Hardevi)  (3),  it  was  held  that  in  the  case  of  Khad^is  the  initial 
presumption  is  that  they  follow  Hindu  Law.  Farther,  as  pointed 
out  in  that  ruling  stress  is  always  laid  on  the  question,  whether 
the  claimants  form  a  compact  village  community  or  at  least 
a  compact  and  considerable  body  of  landowners  in  a  more  or  less 
homogeneous  village.  In  the  present  case  the  family  to 
which  plaintiff  belongs  merely  possesses  some  250  acres  of 
land  which  has  for  revenue  purposes  been  measured  off  into  a 
separate  estate  and  the  family  stands  alone 

Counsel  for  appellant  also  points  out  that,  when  Daulat 
Eam  died  his  widow  was  lecorded  as  holding  a  share  equal  to 
that  of  each  of  her  brothers  in-law  and  that,  if  Hindu  Law 
had  been  followed,  the  two  brothers  of  Daulat  Ram  would  have 
taken  his  share.  We  do  not  think,  however,  that  this  incident, 
easily  explainable  as  it  is  on  the  ground  of  convenience  in  afford- 
ing the  widow  a  separate  maintenance,  can  be  held  to  tell  in 
favour  of  the  contention  of  the  learned  counsel.  Nor  does  the 
fact  that  in  tlie  mortgage-deed  impugned  a  specific  share 
amounting  to  ^th  or  43  acres  is  mortgaged  shew  that  the 
parties  are  not  governed  by  Hindu  Law. 

(1)  59  P.  R.  1908.  (2j  88  P.  R,  1910. 

(3j43P. /?.  191L 
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"We   have    no  hesitation  then  in  concurring  with  the  finding 
of  the  learned  Divisional  Judge  in  the  matter. 

[The   remainder   of  the   judgment   is  not  required  for  this 
report.] 

Appeal  dismissed. 


Ko.  17 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon. 

Mr.  Justice  Agnew. 

RULIA— (Plaintiff)— APPELLANT 

Versus 

SULTANA— (  Defendant)— RESPONDENT. 

Civil  Appeal  No.  817  of  1911. 

Custom— succession— Muhammadan  Law—Jat  agricultiu-isls,  Jullundur 
district- non-ancestral  land— distant  kindred. 

Held,  following   110  P.  R.    1906  (F.  B.)  {Darja  Ram  v.  Sohel  Singh)  (I),  • 

that  in  the  absence  of  proof  of  any  custom  governing  the  succession  the 
case  must  be  decided  in  accordance  with  the  personal  law  which  governs  the 
parties. 

Held  also,  that  by  Muhammadan  Law  the  plaintiff,  as  brother  of  the  last 
holder's  mother,  had  a  preferential  right  of  succession  to  the  defendant,  the 
son  of  the  granddaughter  of  the  last  holder's  great  great-grandfather. 

134  P.  R.  1907  (F.  B.)  {Hamira  v.  Ram  Singh)  (2),  90  P.  R.  1912 
(NiamaluUah  y.  Mussammat  Aisha  Bibi)(Z),  referred  to. 

Further  appeal  from  the  decree  of  Lieutenant- Colonel  G.  C.  Beadon, 
Divisional  Judge,  Amhala  Division,  at  Ambala,  dated  the  30th 
March  1911. 

Fazal-i-Hussain,  for  appellant. 

Daulafc  Ram,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Agnew,  J — The    parties  in   this    case  are  Jat  agriculturists     16th  July  1913, 
of  the  Julluiidar  district  and   the   pedigree-table   shewing   their 
relationship  is  as  follows  : — 

DALAI. 

r ' 1 

Latha.  Lakha. 

I  Gahna.  ! 

Baja.  i  Mussammat  Mano--Idu, 

Buta.  —Mussammat  Jhando.    Ralia,  plaintiff.     Sultani,  defendant. 

Mussammat  Barkat, 
deceased. 


(1)  110  /'.  R.  1906  (F.  B  ).  {2)  134  P.  R.  1907  (F.  B.). 

(3)  90  P.  R.  1912. 
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The  property  in  suit  consists  of  151  |-§  kanals  of  land  wliicli 
was  acquired  by  Lath  a.  The  parties  are  admittedly  governed 
generally  in  matters  of  inheritance  by  the  Customary  Law  of 
the  Province.  On  the  death  of  Mussammat  Barkat  mutation 
was  effected  in  favour  ofiSultani,  defendant,  apparently  because 
through  his  mother,  he  was  of  the  blood  of  the  common 
ancestor  Daim.  The  fullowing  two  issues,  which  are  the  only 
issues  now  germane  to  the  discussion  of  tLis  appeal,  were 
framed  ; — 

(2)  Is   plaintiff   as  maternal  uncle   of  Mussammat  Barkat 

entitled  to  succeed  ? 
Onus  frohandi  on  plaintiff. 

(3)  Is     the     defendant    ^the     danghtei's    son    of   Lakha, 

brother   of    Latha,    the     great-grandfather   of   the 

deceased   Mussammat  Barkat,  entitled   to   succeed 

in  preference  to  a  maternal  uncle  ? 

Onus  prohandi  on  defendant. 
The  first  Court  held  that  as  the  property  was  not  ancestral 
between  the  claimants,  the  Customary  Law  did   not   apply   and 
that  under  the  Muhammadan  Law  plaintiff  excluded  defendant. 

On  appeal  the  learned  Divisional  Judge  held,  following 
121  P.  B.  1908  {Bahadur  v.  Abdullah)  (1),  that  in  the  case  of 
self-acquired  land  the  collaterals,  failing  issue  to  the  daughter, 
could  object  to  alienations.  He  traced  the  inheritance  back 
through  Buta  to  Latha  thence,  since  Latha's  line  w^as  extinct, 
to  Lakha  whose  daughter  he  held  would,  if  alive,  succeed  ;  since 
the  daughter  was  dead  the  estate  passed  to  her  son,  the 
defendant. 

With  regal d  to  the  luling  relied  ou  by  the  learned 
Divisional  Judge  we  think  it  sufficient  to  say  that  it  has  no 
application  to  the  present  case,  inasmuch  as  Snltani,  defendant, 
was  not  a  collateral  of  the  last  male  holder  Buta  ;  he  is  related 
through  the  female  line  only. 

Following  the  principle  laid  down  in  134  P.  B.  1907  {F.  B). 
{Hamirav.  Bam  Singh)  (2),  and  followed  in  90  P.  B.  ]9]2 
(Niamat  Ullah  v.  Mussammat  Aisha  Bibi)  (3),  we  hold  that  for 
purposes  of  succession  to  the  estate  held  by  Mussammat  Barkat 
she  is  not  to  be  regarded  as  the  great-granddaughter  of  Latha, 
but  that  it  was  for  plaintiff  on  the  one  side  or  defendant  on 
the  other  to  prove  affirmatively  a  custom  under  which  the  one 
or  the  other  is  entitled  to  succeed.  In  the  absence  of  proof  of 
any  custom  governing  such  a  succession  as  is,  under  Customary 


(1;  121  P.  R.  1908.  (2j  134  P.  R.  mi  (F.  B.). 

(3)  90  P.  R.  1912. 
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Law,  put  forward  by  the  one  side  or  the  other  the  case  must, 
in  view  of  the  EuU  Bench  decision  in  110  P.  B.  1906  (F.  B.) 
{Baya  Ram  v.  Sohel  Singh)  (1),  be  decided  in  accordance  with 
the  Personal  Law  which  governs  the  parties.  In  the  px^esent 
suit  neither  partj  has  proved  the  specific  custom  the  burden 
of  proving  which  was  laid  upon  him  by  the  appropriate  issue. 
It  follows  that  the  inheiitance  must  devolve  according  to  the 
rules  of  the  Muhammadan  Law. 

Under  the  Muhammadan  Law  the  plaintiff,  who  is 
brother  of  Mussammat  Barkat's  mother,  and  the  defend- 
ant, who  is  son  of  the  giand-daughter  of  Mussammat 
Barkat's  great-great  grandfather,  both  belong  to  the  fourth 
class  of  distant  kindred  as  described  in  Wilson's  Digest 
of  Anglo-Muhammadan  Law,  4th  edition,  paragiaph  258.  But 
as  the  defendant  is  a  descendant  of  a  remoter  ancestor  he  is 
excluded  by  the  plaintiff,  the  child  of  an  immediate  grand- 
parent ;  see  paragraph  261  of  the  Digest.  The  matter 
is  made  very  plain  in  paragi-aph  59  of  Mullah's  Principles 
of  Muhammadan  Law,  2nd  edition,  parag  aph  59.  Under 
the  classification  there  shewn  the  plaintiff  as  full  brother 
of  the  mother  of  the  proprietors,  that  is,  a  descendant  of  an 
immediate  grand- parent,  would  come  under  group  1  {d)  and  would 
therefore  exclude  the  defendant,  a  descendant  of  a  remoter  ances- 
tor, who  would  come  under  the  second  group. 

We,  therefore,  hold  that  the  plaintiff  is  entitled  to 
succeed  to  the  inheritance  of  Mussammat  Barkat.  We 
accept  the  appeal,  reverse  the  order  of  the  Divisional  Judge 
and  give  plaintiff  a  decree  for  possession  of  the  land  in  suit. 
Under  the  circumstances  we  leave  the  parties  to  bear  their  own 
costs  throughout.  Appeal  accepted. 


No.  18. 

Before  Hon.  Mr.  Justice  Shah  Din   and  Hon- 

3L\  Justice  Agnew. 

SARDAR   MUHAMMAD  CHIRAGH  KHAN  AND 

ANOTHER— (Defendants)— APPELLANTS 

Versus 

AMIR  CHAND -(Plaintiff)— AND  ATTAR  CHAND— 

(Dependant)— RESPONDENTS. 

Civil  Appeal  No.  182  of  1910. 

Custom — Alluvion   and  Diluvion— village  Girote,   Tahsil  Khushab,  Dis' 

trict  S/iaftpur —Wajib-ul-arz—qabza  malik  loses  his  rights  by  submersion. 

Held,  that  the  Ala  maliks,   defendants,    on  whom  the  onus   lay,  had 
proved  that  a  local  custom  exists  in  the  village    of  Girote,  Tahsil  Khushao, 

(1)  110  P.  R,  1906  (F.  B.). 
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district  Shahpur,  whereby  a  vialik  qabza  whose  land  is  submerged  in  the 
river  loses  all  his  proprietary  rights  in  that  land  and  on  its  re-appearance 
it  becomes  the  property  of  the  ala  maliks. 

98  P.  R.  189-1  IF.  B.)  {Dihiikh  Ram  v  Natlm  Singh)  (1),  33  P.  R. 
1903  (Ahmad  Shah  v.  Khuda  Bakhsh-  (2),  15  P.  R.  1904  {Sahib  Din  v. 
Ham  Din)  (3j,  Civil  Appeal  1208  of  1907  (unpublished). 

19  P.  R.  1876  {Sahib  Rai  v.  Khair  Shah)  (i),  59  P.   R.   1877  (F.  B.) 
(Sultan  Khan  v.  Sayad  Mahomed  Shah)    (5),   96    P.  ft.   1879    (Lai   Shah  v. 
A'arim  Bofc/js/O   (6),   1  P.   i2.   1880    (C/erra^/i  v.  Turei  ^/mii)  (7),  152  P.  iJ. 
1883    (Raja  v.  Sarfaraz)  (8),  97  P.  i?.  1902  (G/!«/am  Mohay-ud-Din  v.  Faiz 
Bafc/i^/i)    (9),   80  P.  B.  1905    (Dez^a  Singh  v.Bishambar  Das)  (10),  S  P.  R. 
(Rer.)  1901    (Ros/iow  v.  Pohlo)  (11),   and  4  P.   iJ.   (i2er.)  1912  (Jangiv. 
Dalipa   (12),  referred  to. 
Further  appeal  from  the  decree  of  Q.  Q.  Henrique^;  Esquire,  Divisional 
Judge,  Shahpur  Division,  dated  the  2'Srd  June  1909. 
Muliammad  Shafi  and  ^'anak  Cliand,  for  appellants. 
Sheo  Narain  and    Shah  Nawaz,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by — 
<y[  1  T  I     1013  Shah  Din,  J. — The  plaintiff,  Lala  Amir  Chand,   is  a  malik 

qahza  in  mauza  Girote,  tahsil  Khushab,  district  Shahpur,  and 
the  first  two  defendants,  who  are  the  contesting  defendants  iu 
the  case,  are  full  proprietors  in  the  village,  being  admittedly 
descended  from  the  original  Baloch  founder  thereof.  In  the 
year  1904  the  land  in  dispute,  which  was  entered  in  the  Revenue 
papers  as  owned  by  the  jdaintiif,  was  submerged  by  the  action 
of  the  river  Jhelum,  and  it  re-appeared  in  the  year  1907.  On 
its  le-appeai'ance  the  defendants  took  possession  of  it,  claiming 
to  have  become  its  owners  on  the  strength  of  an  entry  in  the 
Wajib-td-urz  of  tie  village  :  and  the  plaintifE  bi-ought  the  present 
suit  for  recovery  of  possession  iu  the  beginning  of  1908. 

Both  the  Courts  below  have  decieed  the  plaintiff's  claim, 
holding  that  the  defendants,  on  whom  the  omcs  lay,  had  failed  to 
prove  that  there  was  a  special  custom  in  mauza  Girote  by  which 
the  land  of  a  malik  qahza  which  was  submerged  by  the  action  of 
the  river  would  become  on  its  re-appearance  the  property  of  the 
Baloch  proprietors  ;  and  the  question  for  decision  in  this  appeal 
is  whether  or  not  the  custom  relied  upon  by  the  defendants  has 
been  established.  It  is  not  disputed  that  in  a  case  like  the 
present  the  malik  qahza  whose  land  has   been   washed  away   is 

(1)  98  P.  R.  1894  (F.  B.).  (7)  1  P.  R.  1880. 

(2)  33  P.  R.  1903.  (8;  152  P.  R.  1883. 

(3)  15  P.  R.  1904.  (9j  97  P.  R.  1902. 

(4)  19  P.  R.  1876.  (10)  80  P.  R.  1905. 

(5)  59  P.  R.  1877  (F.  B.).  (llj  8  P.  R.  (Rev.)  1901. 
(6;  96  P.  R.  1879.  (12)  4  /'.  B.  (Rev.)  1912. 
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entitled  on  its  re-appearance,  in  the  absence  of  a  custom  to  the 
contrary,  to  take  possession  of  it  as  owner,  so  that,  if  the  custom 
alleged  is  not  proved  to  prevail  in  the  village  in  which  the 
land  is  situated,  the  claim  of  the  malik  qabza  to  resume  posses- 
sion of  his  land  must  succeed.  The  simple  question,  therefore, 
in  this  case  is,  whether  the  special  custom  set  up  by  the 
defendants  has  been  proved  by  them. 

In  support  of  his  clients'  case  the  learned  counsel  for  the 
defendants-appellants  has  relied  on  paragraph  21  of  the  Wajib- 
ul-arz  of  Mauza  Girote  drawn  up  at  the  settlement  of  1858  ; 
on  paragraph  6  (b)  of  the  Wajib-ul-arz  of  1892  ;  and  on  the 
following  judicial  precedents  relating  to  this  very  village  in 
which  the  custom  pleaded  by  the  defendants  is  said  to  have 
been  held  established  : — 

I.  Bam  Kaur  v.  Allah  Yar  Khan  and  another,  decided  by 

Mr.  Johnstone,  Assistant  Commissioner,  on  the 
30th  March  1863. 

II.  AU  Muhammad  v.    Allah  Yar  .  and   another,   decided 

by  Captain  Davies  on  the  9th  January  1865.  On 
appeal  this  case  was  remanded  for  re-decision  by  the 
Commissioner  by  order,  dated  the  22nd  March 
1865  ;  and  the  case  was  decided  a  second  time  by 
Captain  Davies  on  12th  July  1865.  This  decision 
was  appealed  to  the  Commissioner  who  rejected 
the  appeal  on  the  11th  September  1865,  and  a 
further  appeal  to  the  Financial  Commissioner  was 
also  dismissed  on  the  ]5th  January  1868. 

III.  AU  Muhammad  v.  Sardar   Mubarik  Khan,    decided 

by  Diwan  Tara  Chand,  Tahsildar,  on  the  31st 
October  1876.  An  appeal  from  his  decision  was 
dismissed  by  Maulvi  Zulfiqar  Ali  on  the  5th 
February  1877. 

IV.  BaiocL  Kanshi  Das  v.  Jiwan  Khan  and  others,  decided 

by  Mirza  Ahmad  Beg,  Tahsildar,  on  the  l7th 
October  1883.  An  appeal  from  the  decision  of  the 
Tahsildar  was  preferred  to  Mi'.  Clifford,  Judicial 
Extra  Assistant  Commissioner,  who  accepted  the 
appeal  on  the  24th  of  January  1884  ;  but  on 
further  appeal  the  decision  of  the  first  Court  was 
restored  by  Mr.  (now  Sir  Charles)  Roe,  Additional 
Commissioner,  on  the  12th  of  June  1884. 
In  all  these  cases  the  claims  of  the  various  plaintiffs  to 
recover  possessioi;  of  their  lands   on   their  i-e-appearance    after 
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submersion  were  dismissed  as  against  the  Balocli  proprietors 
■who  had  taken  possession  of  the  same  by  virtue  of  their  alleged 
rights  as  based  upon  the  Wnjib  ul-arz  entr}-.  The  appellants' 
counsel  has  further  relied  upon  the  following  decisions  of  this 
Court  : — 

No.  98  P.  E.  1894  (F.  B.)  (DibuTvh  Ram  v.  Natlm  Singh)  (1 ), 
SSP.B.  1903  {Ahviad  Shah  v.  Khnda  Bahhsh)  (2),  and  15 
P.  B.  1904  {SaJitb  Bin  v.  Tlam.  Bin)  (3). 

Further  appeal  ITo.  1208  of  1907  decided  by  Sir  William 
Clark  on  the  9th  of  April  1 908. 

The  learned  Advocate  for  the  plaintiff- respondent  has  con- 
tended that  the  entries  in  the  Wajib-ul-arz  of  1858  and  of  1892 
are  not  evidence  of  the  special  custom  set  up  by  the  appellants 
and  in  any  case  do  not  carry  much  weight,  and  that  the  four 
judicial  precedents  relating  to  this  village  which  are  lelied 
upon  by  the  other  side  are  insufficient  to  prove  that  a??iaZtA: 
qahza  in  this  village  whose  land  is  submerged  loses  all  his 
proprietary  rights  therein  and  cannot  recover  possession  of  it  on 
its  re-appearance.  The  learned  Advocate  has  cited  the  following 
authorities  in  support  of  his  position  : — 

No.  19  P.  P.  1876  (Sahib  Eni  v.  Khair  Shah)  (4),  59  P.  P. 
1877  (Snltaji  Khan  v.  Sayad  Muhammad  Shah)  (5),  96  P.  B. 
1879  (Lai  Shah  v.  Rarim  Bahhsh)  (6),  I  P.  B.  1880  (Ghiragh 
V.  Turel  Kha7i)  (7),  152  P.  P.  1883  (Baja  v.  Snrforaz)  (8), 
97  P.  B.  1902  (Ghulam.  Mohay-ud-Bin  v.  Faiz  Bakhsh)  (9), 
80  P.  B.  1805  (Bewa  Singh  v.  Bishambar  Bas)  (10)  and  4  P.  B. 
(Bev.)  3912  (Jangi  r.  Balipa)  (11). 

"We  now  proceed  to  deal  with  the  argument  of  the  appel- 
lants' Counsel  first.  The  entry  in  the  Wajib  nl-arz  of  1858 
runs  as  follows  : — (the  first  portion  of  the  entry  is  to  the  effect 
that  the  land  of  this  village  is  subject  to  river  action,  that  if 
more  than  10  per  cent,  of  the  village  area  is  washed  away  the 
land  revenue  will  be  proportionately  remitted,  and  that  if  more 
than  10  per  cent,  re-appears  the  then  land  revenue  will  be 
similarly  enhanced.  Then  follow  the  words  which  bear  on  the 
point  before  us)  :  Aur  jo  zamin  burd  bar  amad  hogi  us  ka 
muamila-  zimme  Ghulam  Muhammad  Ice  hoga  khawah  Sarkar 
chhore   khuwah   leve   aur   kisi    tnalik  ko  dawa   na   hoga,  aur  ala 

(1)  98  P.  R.  1894  (F.  B.).  (6)  90  P.  R.  1879. 

(2)  3.3  P.  R.  190.3.  (7)  1  P.  R.  1880. 

(3)  15  P.  R.  1904.  (8)  152  P.  R.  1883. 

(4)  19  P.  R.  1876.  ("9)  97  P.  R.  1902. 

(5)  59  P.  R.  1877  (F.  B.).  (lOj  80  P.  R.  1905. 

(11}4P.  i?.  (i?CT.)1912. 
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haz-ul-qiyas  jo  zamin  bar  amad  hogi  us  men  dusre  ka  tvasiia  na 
Tioga.  Magar  jo  athai's  higlia  zamin  Jhanjhi  Mai  ne  ha  tioaz 
chaurasi  rwpia  Tie  TiTiarid  Tii  thi  woTi,  darya  burd  Tiai,  agar  baramad 
Tiogi  Jhanjhi  Mai  mazTcur  maliTt  Tioga. 

The  meaning  of  this  entry  is  perfectly  clear,  and  it  is  not  dis- 
puted that,  according  to  its  terms,  the  land  of  any  landowner  in  the 
village,  who  was  not  descended  from  the  original  Baloch  founder, 
on  being  washed  away  would  cease  to  be  the  property  of  its  former 
owner.  Ghulam  Muhammad  mentioned  in  this  entry  was  the 
mortgagee  from  the  Baloch  proprietors  and  he  admittedly 
represented  the  latter  at  the  Settlement  of  1858.  The  last 
portion  of  the  entry  is  rather  important,  as,  according  to  it,  an 
exception  was  made  in  favour  of  one  Jhanji  Mai  who  had 
purchased  28  bigTias  of  land  for  Rs.  84  before  the  settlement. 
This  area  was  under  water  when  the  Wajib-ul-arz  was  drawn 
up,  and  as  an  exceptional  favour  to  Jhanji  Mai  it  was  provided 
that,  when  the  land  in  question  re-appears,  Jhanji  Mai  will 
continue  to  be  its  owner.  "We  shall  presently  see  that  about 
this  very  land  there  was  a  suit  in  Court  when  it  re-appeared  in 
1863,  and  that  Jhanji  Mai's  successor  in  title  was  held  to  have 
lost  whatever  rights  he  had  in  the  land  by  reason  of  its  submer- 
sion. "We  may  note  here  that  the  Wajih-ul-arz  of  1858  purports 
to  have  been  signed  by  a  large  number  of  proprietors,  many  of 
whom  were  apparently  maliTian  qahza  in  the  village. 

The  Wajib-id-arz  of  1892  reproduces  word  for  word  the 
above  entry  of  1858,  and  it  is  noteworthy  that  the  new  entry  was 
made  after  a  hot  contest  between  the  Baloch  proprietors  and 
some  of  the  leading  maliTtan  qabza  in  the  village  who  made  an 
application  on  the  4th  of  December  1890  to  the  Settlement 
autliorities  asking  that  the  old  entry  in  paragraph  21  of  the 
Wajib-id-arz  of  1858  regarding  the  loss  of  their  proprietary 
rights  in  submerged  lands  be  amended.  After  full  enquiry  the 
Settlement  Tahsildar,  Lala  Ganga  Ram,  and  the  Revenue 
Assistant  Mian  Ghulam  Farid,  reported  adversely  to  the  maliTcan 
qahza,  their  opinion  bein?  that,  in  view  of  the  previous  civil 
litigation  between  the  Baloch  proprietors  and  the  other  land- 
owners of  the  village  the  old  entry  should  be  repeated.  The 
Settlement  Collector,  Mr.  (now  Sir  James)  "Wilson,  agreed 
"with  the  Tahsildar  and  the  Revenue  Assistant,  and  by  his 
order,  dated  the  1st  April  1892,  rejected  the  application  of  4th 
Decembar  1890.  The  applicants  were  referred  to  a  civil  suit 
to  establish  their  alleged  rights  in  submerged  lands,  but  no 
such  suit  was  brought  by  them.  Clause  6  (6)  of  the  Wajib-td- 
arz  in  question  appears   to  have  beeu   drawn  up  after  the  order 


58  CIVIL  judgments-No.  is.  [  reoobd, 


of  the  Isfc  April  1892  ;  but  the  malihan  qahza  appear  again  to 
have  disputed  the  correctness  of  the  entry  in  question,  and  final 
orders  were  passed  by  Mian  Ghulam  Farid  on  the  14th  of 
July  18P3  He  decided  that  to  the  said  clause  6,  which  was  a 
reproduction  of  the  entry  in  the  Wajib-id-arz  of  1858  relating 
to  alluvion  and  diluvion,  the  following  words  be  added  : — 
Jah  malikan  qahza  kz  zamin  hurd  ho  kar  bar  amad  howe  to  us  ke 
tnalik  qaum  Baloch  honge.  By  this  addition  the  pre-existing 
rights  of  the  Baloch  proprietors  to  the  ownership  of  such  of 
the  lands  of  malikan  qahza  as  would  re-appear  after  submersion 
Were  placed  beyond  doubt  so  far  as  the  Settlement  authorities 
were  concerned.  Since  theoider  of  the  14th  July  1S93  was  passed, 
the  present  suit  is,  so  far  as  the  record  shews,  the  first 
occasion  on  which  rights  of  the  Baloch  proprietors  as  laid 
down  in  the  Wajih-id-arz  of  1892  have  been  disputed. 

Soon  after  the  Wajih-ul-arz  of  1858  was  framed,  disputes 
arose  between  some  of  the  malikan  qahza  and  the  Baloch 
proprietors  of  this  village  as  to  their  respective  rights  in 
submerged  lands  belonging  to  the  said  malikan  qahza,  and  we 
shall  refer  in  chr-onological  order  to  the  suits  which  arose  out 
of  those  disputes  : — 

I.  Tlie  case  of  Bam  Katir  v.  Allah  Yar.  The  28  bighas  of 
land  which  Jhanji  Mai  had  purchased  before  settlement,  and 
which,  as  we  have  seen  above,  were  under  water  when  the 
Wajih-ul-arz  was  prepared,  re- appeared  some  time  in  1862,  and 
it  was  taken  possession  of  by  the  Baloch  proprietors.  Ram 
Kaur,  son  of  Jhanji  Mai,  sued  for  possession  on  the  ground  that 
on  its  re-appearance  the  land  continued  to  be  his  property. 
This  claim  was  in  accordance  with  the  exception  made  in 
favour  of  Jhanji  M^al  by  paragi-aph  21  of  the  Wajib-ul-arz. 
Ram  Kaur's  suit  was,  however,  dismissed  by  Mr.  Johnstone, 
Assistant  Commissioner,  on  the  30th  March  1863,  on  the  ground, 
inter  alia,  that  the  Baloch  propi'ietors  were  not  bound  by  the 
arrangement  come  to  as  regards  this  land  between  their 
mortgagee  Ghulam  Muhammad  and  Jhanji  Mai,  and  that  the 
general  rule  laid  down  in  the  Wajih  ul-arz  governed  the  case. 
The  land  in  dispute  was  occupancy  land.  No  appeal  was 
preferred  from  Mr.  Johnstone's  decision.  I 

II.  The  case  of  Ali  Muhammad  v.  Allah  Yar.  This  suit" 
related  to  proprietary  land  which  originally  belonged  to  the  IJ 
plaintiff,  Ali  Muhammad,  who  was  a  malik  qahza  in  the  village.  I' 
The  land  was  washed  away  and  it  then  re-appeared;  on  its |;' 
re-appearance  it  was  taken  possession  of  by  the  Baloch  propria-  ji 
tors  ;  and  the  plaintiff  sued  to  recover  possession  on  the  grouud 
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that  the  submersion  of  the  land  did  not  work  forfeiture  of  his 
proprietary  rights.  The  claim  was  thrown  out  by  Captain 
Davies,  Deputy  Co  mmissioner,  on  the  9th  of  January 
1865,  the  grounds  of  decision  being  that  the  entry  in  the 
Wajib-ul-arz  under  which,  on  the  land  of  a  malik  qabza  being 
washed  away,  the  Baloch  proprietors  had  to  pay  land  revenue 
assessed  on  it,  had  been  acted  upon  ;  that  the  plaintiff  had  lost 
all  I'ights  in  the  land  ;  and  that  it  must  be  presumed  that  the 
entry  in  the  Wajib-ul-arz  was  made  with  the  knowledge  and 
consent  of  the  malik  qahsa  concerned.  From  the  decision  of 
Captain  Davies  there  was  an  appeal  to  the  Commissioner, 
Mr.  Biaudreth,  who  set  aside  the  order  of  the  Deputy  Commis- 
sioner and  sent  the  case  back  for  further  inquiry  and  re-decision. 
The  Commissioner  noted  in  his  order  that  there  was  a  great 
distinction  between  malihan  qabza  and  occupancy  tenants,  and 
that  even  if  an  occupam-y  tenant  were  to  lose  his  rights  on  his 
land  being  submerged,  a  malik  qabza  need  not  necessarily  be 
subject  to  the  same  disability.  The  Commissioner  directed  that 
further  investigation  be  made  into  the  custom  prevailing  in  the 
village  of  Girote  and  in  the  neighbouring  villages  as  regards 
the  rights  of  malikan  qahza  whose  lands  were  submerged  by 
river  action  On  the  case  going  back,  Captain  Davies  made 
the  further  inquiiy  directed,  and  as  a  result  of  that  inquiry 
again  came  to  the  same  conclusion  at  whii-h  he  had  arrived 
before.  After  referring  to  two  decided  cases  bearing  upon  the 
question  of  custom,  Captain  Davies  says  in  his  judgment,  dated 
the  12th  July  1865  : — "These  are  both  cases  in  point,  they 
"  seem  exactly  on  all  fours  with  this  ;  and  in  both  the  claim 
"  of  the  malik  qabzas  was  rejected  and  the  orders  upheld 
"  throughout  in  appeal  up  to  the  Financial  Commissioner,  In 
"  these  cases  the  principle  that  malik  qabzas  as  regards  laud 
"  once  carried  away,  and  subsequently  regained  from  the  river 
*'  occupy  the;  same  position  precisely  as  hereditary  cultivators 
"  is  afl&rmed,  and  I  think  very  rightly,  for,  after  all  the  distinc- 
"  tion  between  the  two  is  entirely  of  our  own  creating,  the 
"  malik  qabza  being  nothing  but  a  cultivator  who,  owing  to 
"  length  of  occupation  without  payment  of  proprietary  dues  to 
"  the  original  proprietor,  has  obtained  a  modified  proprietary 
"  footing  in  the  village.  The  malik  qabza  is  quite  a  new 
"  creation  and  is,  I  believe,  confined  for  the  most  part  to  this 
"  division.  In  the  older  districts  the  pi^obabilities  are  he  would 
"  have  obtained  the  status  only  of  a  hereditary  cultivator-  He 
"  is  only  a  make- shift  ;  you  cannot  get  rid  of  him  altogether, 
"  and  so  rather  than   introduce  the  double  government  of  the 
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•'  proprietor  and  hereditary  cultivtor  whicliis  bad  for  both  and 
"  for  the  land  too,  you  transform  the  cultivator  into  a  subordi- 
"  nate  propiietor.  But  it  is  an  incident  of  his  tenure  tha^,  if 
"  the  land  is  carried  away,  he  loses  his  modified  proprietary 
•'  lights  in  it  and  they  revert  to  the  original  proprietor.  And 
"  this  would  seem  most  consonant  with  equity  ;  the  cultivator 
"  obtained  his  proprietary  status  through  the  forbearance  of 
"  the  real  proprietor  in  times  when  land  was  not  so  valuable, 
"  and  rights  were  not  so  easily  lost  as  they  are  under  our  rule. 
"  Taking  an  abstract  view  of  the  case  the  cultivator's  right  was 
"  only  one  of  occupancy  ;  under  an  arbitrary  rule  we,  on  grounds 
"  of  policy,  converted  this  right  of  occupancy  into  a  right  of 
"  propel  ty.  But  when  by  the  operation  of  natural  causes  the 
"  cultivator,  transformed  by  our  fiat  into  a  proprietor,  loses 
"  possession  of  the  land  which  originally  belonged  to  another, 
"  and  the  land  is  afterwards  recovei^ed,  does  not  equity  require 
"  that  it  should  be  restored  to  the  original  proprietors  ?  I 
"  think  so,  and  such  was  evidently  the  feeling  which  caused  the 
"  entry  to  be  made  in  the  administration  paper  by  which 
"  plaintiff's  claim  is  barred." 

From  the  decision  of  Captain  Davies  an  appeal  was  again 
preferred  by  the  plaintiff  to  the  Commissioner,  but  the  appeal 
was  dismissed.  A  further  appeal  to  the  Financial  Commissioner 
was  also  rejected  on  the  15th  January  1868.  The  Financial 
Commissioner  says  in  his  order  that,  in  view  of  the  previous 
decisions  referred  to  by  the  Deputy  Commissioner,  the  rule 
must  be  takeu  as  settled  that  a  malik  qahza  whose  land  is 
washed  away  by  the  river  is  on  the  same  footing  as  an 
occupancy  tenant,  and  that  on  the  re-appearance  of  the  land 
from  the  river  he  cannot  resume  possession  of  it  as  owner. 
This  case  of  Ali  Muhammad  v.  Allah  Yar  is,  in  our  opinion,  a 
valuable  precedent  in  support  of  the  appellants'  claim  in  the 
present  suit. 

III.  The  case  of  Ali  Muhammad  v.  Mnbarik  Khan, 
This  suit  related  to  occupancy  land  which  had  been  carried 
away  by  the  river  and  which  had  afterwards  re-appeared  and 
been  taken  possession  of  by  the  Baloch  proprietors.  The  suit 
was  dismissed  by  the  Tahsildar  on  the  31st  October  1876,  and 
the  appeal  was  rejected  by  tha  Judicial  Extra  Assistant 
Commissioner  on  the  5th  February  1877.  The  latter  officer  in 
his  judgment  referred  to  the  decision  of  Captain  Davies,  dated 
the  9th  January  1865,  and  to  the  decisions  of  the  Commissioner 
and  Financial  Commissioner  in  the  last  mentioned  case,  and 
held  that  the  plaintiff  was  governed  by  the  rule  of  custom  laid 
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down  in  the  Wajib-td-arz.  He  noted  further  that,  since  the 
plaintiff  had  himself  applie  1  for  remission  of  the  land  revenue 
in  respect  of  the  land  in  suit  because  of  its  submersion,  and 
since  the  i-evemie  had  been  paid  by  the  Baloch  proprietors  as 
provided  for  in  the  Wajib-ul-arz,  the  plaintiff  had  lost  all  rights 
to  resume  possession  of  the  land  on  its  re-appearance. 

ly.  The  case  of  KansM  Das  v.  Jnvan  Khan.  This  suit 
related  to  proprietary  land.  The  plaintilf,  Kanshi  Das,  a  malik 
qabza  in  the  village,  sued  the  Baloch  proprietors  for  recovery 
of  possession,  the  land  having  re-appeared  after  submersion. 
The  claim  was  dismissed  by  the  Tahsildar  on  the  strength  of 
the  Wajih-ul-arz,  but  on  appeal  was  decreed  by  the  Judicial 
Extra  Assistant  Commissioner.  On  further  appeal  the  final 
judgment  was  delivered  by  the  Additional  Commissioner,  Mr. 
(now  Sir  Charles)  Roe,  on  the  12th  June  1881,  and  he  held 
that,  according  to  the  custom  of  this  particular  village,  a 
proprietor  who  was  not  descended  from  the  Baloch  founder 
thereof,  no  matter  whether  he  was  a  malik  qabza  or  an 
occupancy  tenant,  lost  all  his  rights  in  his  land  by  reason  of  its 
submersion  in  the  river.  After  referring  to  No.  59  P.  B. 
1877  (F.  B.)  and  No.  152  P.  B.  1883,  which  were  relied 
upon  by  the  plaintiff,  Mr.  Eoe  lemarked  in  his  judgment: — 
"  No  doubt  the  judgments  quoted  do  lay  down  the  rule  that 
"  the  custom  is  to  be  presumed  to  be  in  favour  of  the  tenant 
"  until  the  contrary  is  proved,  but  what  is  the  particular  custom 
"  in  each  village  is  a  question  of  fact  to  be  proved  by  evidence. 
"Of  course,  if  there  were  no  evidence,  i  e.,  if  there  were  no 
*'  entry  in  the  Wajib-ul-arz  and  no  precedent,  the  land  would  go 
"  to  the  tenant.  But  this  is  all  that  can  be  held  to  be  laid 
**  down  by  the  rulings  of  the  Chief  Court." 

"  In  the  present  case  we  have  as  evidence  of  custom  : — • 

"  I.     The  entry  in  the  Wajib-ul-arz  ; 
"  II.     The  evidence  of  defendants'  witnesses, 
"  III.     And  of  the  Patwari." 

"  The  words  of  the    Wajib-ul-arz,  clause   21 

"  make  no  special  mention  of  tenants,  or  even  malik  qabzas  ; 
"  they  go  much  further  than  this  ;  they  assert  that  all  land 
"  thrown  up  by  the  river  goes  absolutely  to  the  family  of 
"  Ghulam  Muhammad,  the  Baloch  proprietors.  No  one  else  — 
"  be  he  proprietor  or  tenant — has  any  claim  to  it.  It  is,  there- 
*'  fore,  unnecessary  to  decide  the  precise  status  of  the  plaintiff. 
"  He  is  not  one  of  Ghulam  Muhammad's  family  and   therefore 
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"  he  can  have  no  claim,  if  the  above  clause  is  a  correct  exponent 

"of   custom The    Wajib-ul-aiz     derives    its 

"  force,  not  from  its  professing  to  be  an  embodiment  of  a 
"  contract,  but  from  its  being  presumed  under  the  Land 
"  Revenue  Act  to  be  a  correct  exponent  of  existing  custom. 
"  The  fact  that  only  a  portion  of  the  village  were  consulted 
"  when  it  was  drawn  up  would  no  doubt  lesson  the  value  to  be 
"  attached  to  it,  bnt  that  is  a  very  difPerent  thing  from  saying 
"  that  it  is  invalid  because  the  I'epresentatives  of  the  parties 
'"  in  suit  were  not  parties  to  the  agreement.  Whether  they 
"  were  present  when  the  Wajib  ul-arz  was  drawn  up  or  not,  it 
"  is  eqiially  incumbent  on  them  to  rebut  by  good  evidence  the 
"  presumption  of  its  correctness.  In  the  present  case  this 
"  presumption  is  unusually  strong  on  account  of  the  case  quoted 
"  by  the  Judicial  Assistant  in  which  two  occupancy  tenants 
"  actually  sued  to  have  this  very  clause  in  the  Wajib-td-arz 
"  altered  and  their  suit  was  dismissed  on  the  ground  that  the 
*'  entry  was  correct." 

As  regards  the  village  of  Girote  (prior  to  the  present 
litigation),  this  is  the  latest  expression  of  judicial  opinion  on 
the  question  of  custom  which  is  now  under  consideration  before 
us,  and  it  is  all  the  more  valur.ble  because  it  proceeded  from  an 
officer  of  the  experience  and  acumen  of  Mr.  Roe  who,  not 
long  after,  rose  to  be  a  Judge  of  this  Court  and  whose  exposi- 
tions of  the  rules  of  custom  prevaiKng  in  the  difPerent  parts  of 
this  Province  have  alwaj's  been  regarded  with  the  greatest 
respect. 

After  the  above  mentioned  decision  of  1884  by  Mr.  Roe,  no 
disputes  seem  to  have  arisen  between  the  Baloch  jroprietors 
and  any  malik  quLza  or  occupancy  tenant  with  regard  to 
recovery  of  possession  of  land  belongirg  to  the  latter  on  its 
re-appearance  after  its  submersion  in  the  river,  until,  at  the 
commencement  of  the  Settlement  operations  in  1890,  some  of  the 
qa\ za  maliks  applied  for  an  amendment  of  paragraph  21  of  the 
Wajih-ul-arz  of  1858.  As  we  have  seen  above,  the  application 
of  the  qubza  maliks  was  lejected  finally  by  the  Settlement 
Collector  on  the  1st  April  lfc92  ;  and  a  second  attempt  by  the 
qabza  vialiks  to  get  the  proposed  entiy  in  the  Wajib-ul-arz 
revised  was  also  frustrated  by  the  final  order  passed  by  Mian 
Ghulam  Farid  on  the  14th  July  1^9:5. 

In  support  of  the  appellants'  case,  then,  we  have  : — 

(1)  the  entry  in  the  Wajib-ularz  of  1858  ; 

(2)  a  similar  entry    in    the  Wajib-ul-arz  of  1892,  which 

was  made  after  a  hot  contest   between  the  Baloch 
proprietors  and  the  qabza  maliks  ; 
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(3)     no  less  than  four   judicial    precedents,   spread   over 
a  period  of  about  (weniy  years,  from  18G3  to  1884, 
in  which  the  rights  of  the  Baloch  proprietors  of  this 
village  to  take  proprietary  possession  of  the    lands 
of   occupancy     tenants    or    qabz'i    malilis   on  their 
re-appearance  after  suhmersion  in  the   river   were 
recognized  and  repeatedly  confirmed  after  prolong- 
ed litigation.     In  not  one  single   instance  was    the 
land  of  an    occupancy  tenant   or  of  a  malih    qabzi 
restored  to  him  by  judicial  authority  after    it   had 
been  carried  away  by  the   river  ;    and  it  is  a  point 
of  some    impoitance  in    favour  of   the    appellants 
that,  in  spite  of  the  exception   made  in   paragraph 
21  of  the  Wajih-ul-arz    in    favour  of    Jhanji    Mai, 
wl:ose    newly    purchased    land    was     then    under 
water,  as  soon  as  that  land   re  appeared   from  the 
river,  it   was    taken'  possession   of  by  the  Baloch 
proprietors,  and  their  right  to  take    possession    of 
it  in  accordance  with  the  general  rule  of  forfeiture 
laid  down  in  the   Wajih  ul-arz  was  fully  upheld  by 
Mr.  Johnstone,  Assistant    Commissioner,    in    1863 
in  the  case  of  Ram  Kaur  v.    Allah    Yar   Khan,    to 
which  reference  has  been  made  above- 
It  seems  to   us,    therefore,   that,  so    far  as    this    village   of 
Girote     is     concerned,     the     appellants     have     made      out     a 
very      strong      case     in      support     of     their    .position       that, 
when      the     land     of     any     -nialik     qabza     is      carried     away 
by     river   action,     the    owner    thereof    loses     his     profu'ietaiy 
rights     therein,     and    that     on     its     re-appearance    the     lanJ 
becomes    the      exclusive    property   of    the    Baloch   proprietors. 
The    fact  that  two  out  of  the    four   judicial  precedents   noticed 
above     relate     to     occupancy     land,     and      not     to      proprie- 
tary   land,     makes   no     difference    so     far    as    this     village    is 
concerned,    for,    after     the    Wajib-nl-arz     of    185S     had     been 
drawn  up,    it     was    judicially    decided    in     1^65    in     the    case 
of     Ali     Muha'nmad    v.     Allah     Yar     tiiat     in     mauza     Girote 
occupancy    tenants      and     qaJiza     malih.i    were     on     tlie     same 
footing,    and    this    view  was  again    emphasized  in  the  judgment 
of  Mr.  Roe  in    the  case    of    Bawa    KunsJd    Das    v.    Jiwan  Khan, 
which  was  decided  in  1884. 

We  may  now  briefly  notice  the   ralings  of  this  Court  which 
have   been    relied   on   by  the   appellants'    learned  counsel.     98 
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P.  B.  1894  (F.  B.)  {Dihukh  Earn  v.  Nathu  Singh)  (1)  has 
settled  once  for  all  that  entries  in  a  Wajib  7tl-arz  relating  to 
questions  of  custom  are  not  agreements  between  the  members 
of  the  proprietary  body,  but  that  they  are  presumptive  evidence 
of  the  existence  of  the  rules  of  custom  embodied  therein.  In 
33  P.  R  1903  (Ahmad  Shah  v.  Khnda  BaUish)  (2)  it  was  held, 
on  the  strength  of  an  entry  in  the  Wajib-id-arz  of  mauza 
Muradpur,  tahsil  Alipore,  in  the  Muzaffarga^h  District,  that  an 
adna  malilc  in  that  village  could  not  recover  I'ossession  of  his 
land  which  had  been  submerged  and  had  thereafter  re-appeat  ed 
from  the  river  without  paying  haq  juri  to  the  ala  moliJc  who 
had  taken  possession  of  it.  Thus  the  rights  of  the  all  malihs 
to  take  possession  of  the  lands  of  the  adna  malihs  on  their 
re-appearance  from  the  river,  as  laid  down  in  the  W"jib-nl-arz 
of  the  village,  were  affiimed.  In  15  P.  R  I904j  (Sahib  Din  v. 
Ham  Lin)  (3)  it  was  held  that  in  cases  of  alluvion  and  diluviou 
according  to  the  custom  prevailing  in  mauza  Khanpur,  district 
Gujrat,  a  propx-ietor  loses  all  his  rights  on  the  submersion  of 
his  land,  as  such  land  on  restoration  becomes  shaviilat  deh 
and  ceases  to  be  the  exclusive  property  of  the  proprietor  to 
whom  it  belonged  at  the  time  of  submersion.  The  entries  in 
the  Wajib-ul-arz  of  the  village  of  the  years  1868  and  1891 
were  given  effect  to,  although  it  would  seem  that  there  were 
no  judicial  precedents  shewing  that  the  entries  in  the  Wojtb- 
zd-arz  had  been  recognized  befote  as  having  a  binding  force. 
In  fuither  appeal  No.  1208  of  1907,  the  learned  Chief  Judge, 
Sir  William  Clark,  held  that  in  village  Madwal,  tahsil  Alipur, 
an  adna  proprietor  loses  his  proj  rietary  rights  in  his  land 
which  is  submerged  in  the  river  jmd  is  on  its  re-appearance 
taken  possession  of  by  the  ala  proprietor.  The  entiy  in  the 
Wajib-ularz  of  the  village  was  acted  upon. 

The  learned  Advocate  for  the  respondent  has  strenuously 
contended  that  the  custom  set  up  by  the  apjellants  is  most 
inequitable,  inasmuch  as  it  is  directly  opposed  to  the  principles 
of  univei^sal  law  and  justice  underlying  the  enjoyment  of 
proprietary  rights  in  land  which  have  been  explained  with  such 
lucidity  by  Their  Lordships  of  the  Privy  Council  in  the  well 
known  Lopez  case  ;  that  in  order  to  succeed  in  this  case 
the  appellants  must  give  strict  proof  of  such  custom  ;  and  that 
such  proof  is  not  affoi  ded  by  the  entries  in  the  Wajib-ul-arz 
of  1858  and  of  J  892  and  by  the  four  judicial  precedents  relating 

(1)  S8  /'.  E.  1^94  {F.  B.).  (2)  33  P.  B.  JS03. 

(3)  15  P.  R.  1904 
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to    this    village  upon    wliicla   reliance    lias    been  placed  by   tbe 
appellants'  counsel. 

The  first  part  of  the  argument  may  at  once  be 
accepted  as  collect,  for  it  must  be  conceded  that  the 
custom  as  to  the  loss  of  proprietary  rights  by  a  malik  qabza  in 
his  land  which  has  been  submerged  is  prima,  facie  inequitable  ; 
and  we  further  think  that  very  satisfactory  proof  of  such 
custom  must  be  forthcoming  before  a  Court  of  Law  can  be 
called  upon  to  enforce  it.  The  authorities  cited  by  the  learned 
Advocate  do  not  go  beyocd  this  ;  and  we  cei'tainly  are  not 
prepared  to  subscribe  to  the  proposition  which  the  learned 
Advocate  endeavoured  to  press  on  our  attention  to  the  effect 
that  the  custom  sought  to  be  enforced  by  the  appellants  is  so 
contrary  to  all  notions  of  justice,  equity  and  good  conscience 
and  so  incongruous  with  modern  conceptions  of  rights  of 
ownership  in  land  in  a  civilized  society  that  the  Courts  should 
pronounce  it  as  absolutely  unreasonable  and  should  decline  to 
recognize  and  act  upon  it. 

We  may  here  briefly  notice  the  rulings  cited  by  the 
respondent's   Advocate  in  support  of  his  position. 

No.  19  P.  R.  1876  {Saliih  Bai  v.  Khair  Shah)  (1),  is 
referred  to  with  approval  in  No.  59  P.  B.  1877  (F.  B.)  (Sultan 
Khan  v.  Sayad  Mohamed  Shah)  (2),  which  is  the  leading 
authority  for  the  proposition  that,  in  the  absence  of  a  custom 
to  the  contrary,  an  occupancj'  tenant  whose  land  is  submerged 
by  river  action  does  not  lose  his  rights  therein  by  reason  of  its 
submersion.  This  FuH  Bench  case  related  to  a  plot  of  land 
situate  in  manza  Khai,  tahsil  Khushab,  which  had  been  carried 
away  by  the  action  of  the  river  Jhelum.  The  Wajib-ul-arz 
of  the  village  contained  no  provisions  as  to  Avhether  the  rights 
of  occupancy  tenants  in  such  of  their  lands  as  were  submerged 
were  lost  or  not,  and  the  Courts  below  had  found  in  that  case 
that  in  the  village  of  Khai  and  in  the  neighbouring  villages 
there  was  no  establisiied  custom  as  regards  the  loss  of  right  by 
occupancy  tenants  in  lands  which  had  re-appeared  after 
submersion.  Boulnois,  J.,  after  referring  to  Nos.  19 
and  1''8  P.  P.  1876,  observed  in  his  judgment  at  page 
153  : — "  It  is  clearly  the  opinion  of  the  majority  of  the 
"  Judges  of  this  Court  that,  in  the  absence  of  custom  to  the 
"  contrary,  the  land  occupied  by  an  hereditary  cultivator, 
"  whether  carried  away  by,  or  submeiged  in,  a  river,  is  not 
"  lost  to  him  if  it  is  thrown  up  again  by  the  river  or  is  left 
"  uncovered  by  the  water."      Since  there  were  no  provisions  in 

(I)  19  P.  R.  1876.  '       (2j  59  P.  i?.  1877  (F.  B.). 
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the  Wajih-nl-arz  of  tlie  village  on  the  subject,  and  no  satisfac- 
tory evidence  of  the  alleged  custom  relied  upon  by  the  proprie- 
tors, wbo  were  defendants  in  that  case,  was  given,  the  question 
of  loss  of  1  ights  in  !;he  submerged  land  was  decided  by  this 
Court  upon  general  principles  applicable  to  such  cases,  and  the 
soundness  of  those  general  principles  is  in  no  way  disputed  in 
this  present  case,  j- The  Full  Bench  ruling  does  not  therefore 
help  the  respondent. 

N'o.  96  P.  Ih  1879  {Ld  Shah  v.  Karim  Bakhsh)  (I),  related 
to  land,  situate  in  mauza  Khairpur,  tahsil  Khushab,  and  the 
question  for  consideration  in  that  case  was  the  same  as  in  the 
Full  Bench  case  just  cited.  The  case  for  the  proprietors  was 
somewhat  stronger  than  tbe  Full  Bench  case,  in  so  far  as  there 
was  an  entry  in  the  Wajib-td-arz  of  the  village  to  the  effect 
that  occupancy  tenants  lost  nil  their  rights  when  their  land 
was  submerged  and  that  on  re-appearance  the  pioprietors  had 
a  right  to  occupy  it.  Apart  from  the  entry  in  question, 
however,  there  was  no  satisfactory  evidence  of  the  assertion  of 
the  alleged  right  by  the  proprietors  or  of  the  forfeiture  of  the 
right  on  the  part  of  the  tenants  ;  and  it  was  held  that  the 
mere  entry  in  the  Wajih-ul-arz  was  not  sufficient  evidence  of 
th4  custom  set  up  by  the  proprietors,  especially  as  the  Wajih' 
id-arz  had  not  been  attested  by  the  occupancy  tenants.  After 
observing  that  there  was  no  unifoim  custom  cstabli.shed  in  the 
Shah  pur  District  among  the  villages  affected  by  river  action 
as  regards  the  rights  of  occupancy  tenants  being  destroyed 
upon  submersion  of  their  lands,  Plowden,  J.,  says  at  page  264 
of  the  I  eport  : — 

"  We  are  thus,  it  seems  to  me,  driven  back  to  the  village 
"  of  Khair-pur,  and  the  question  is  whether  there  is  any  custom 
"  in  that  village  by  which  the  hei'editary  cultivatois'  right  is 
"  extinguished.  And  that  question  must,  I  think,  be  answered 
"  in  the  negative.  All  that  it  has  to  rest  upon  is  the  ex  parte 
"  statement,  as  it  may  be  fairly  described,  in  the  Wajib-ul-arz, 
"  and  the  fact  that  ui'On  two  previous  occasions  ihe  malikx 
"  have  without  objection  (as  it  seems,  taken  possession  of 
"  lands  submerged  upon  emeision  I  do  not  think  that  can  be 
"  said  toestablisha  custom  which  is  to  take  effect  to  depiive  a 
"  hereditary  cultivator  of  a  right  of  property,  which,  in  the 
"  absence  of  custom,  he  is  by  law  entitled  to  retain.  It  is 
*'  quite  unnecessary,  and  would  be  most  ditficult,  to  lay  down 
"  any  proposition  as  to  what  would  be  pioof    <£  a  custom   in   a 


(Ij  96  r.  R.  1879. 
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"particular  village,  sufficient  to  oblige  a  Coutt  to  affirm  its 
«  existence.  But  wlntever  miglit  be  said  of  other  villages  wbere 
"  the  instances  bad  been  fiequentor  tbe  praciice  uniform  for  a 
"considerable  pe.iod,  I  think  that  all  ibat  can  be  affirmed 
"  as  to  tbis  village  is  ihat  tbeie  is  no  establisbed  custom." 

It  is  clear  fiom  tbe  above  pass  ige  tbat  tbe  question  of  the 
existence  of  tbe  custom  sucb  as  -wo  a-e  considering  in  tbis  case 
has  to  be  decided  witb  reference  <o  tbe  amount  and  quality  of  tbe 
evidence  adduced  in  eacb  pat  ticulai  case  as  regards  the  pi  evalence 
of  tbe  custom  and  in  tbe  village  concerned,  and  if  satisfactory- 
proof  of  tbe  prevalence  of  sucb  custom  in  any  j-articular  instance 
is  forthcoming,  the  general  principles  laid  down  in  No.  59 
P.  B.  1877  (StiUan  Khan  v.  Sayad  Mahomed  Shah)  (1),  and 
96  P.  B.  J  879  {Lai  Shah  v.  Karim  Bakhsh)  (2),  will  not 
stand  in  tbe  way  of  6ucb  custom  being  enforced. 

In  1  P.  B.  18^0  (CMragh  v.  Turel  Khan)  (3),  it   was  found 

that  tbere  was  no  establisbed  custom  in  mauza   Shergath,   tahsil 

Khusbab,  whereby  a  malik  qabza  loses  bis  right   in  lands   wbicb 

have  been  submerged    by  river   action.     There    was  no  express 

provision  on  tbe  subject  in  the  Wajih-ul-arz  of   the  village  ;  and 

after   examining   a  judicial    decision  between  tbe  parties,  wbicb 

was  relied  upon  by    tbe  full   proprietor   as    against    tbe   maLik 

qabza  as  baving  already    settled    the   question    in    dispute,    and 

after   noticing  two    other    cases    which    were    relied  upon    as 

judicial  precedents  against  tbe  claim  of  the  malik  qabzn,  Plowden 

J.,   beld   tbat  no    local    custom   contrary   to  tbe  general  lule  of 

law  as  enunciated  in  tbe   previous    decisions    of  the    Court    bad 

been  establisbed    in   tbat    case.     Tbe  judicial  precedents   relied 

upon  by   tbe    full   proprietor  were    clearly  distinguisbable  from 

tbe  case  before  tbe    Court  ;    and    in   tbe  absence   of  an  express 

provision  in  tbe  Wajib-ul-arz  bearing  on  tbe  question  of   custom 

involved,  tbe  case  for  tbe  malik  qabza  stood  wbolly  unrebutted. 

No.  152  P.  B.  1883  {Baja  v.  Sarfaraz)  (4),  does  not  help  tbe 
respondent.  In  that  case,  which  was  one  relating  to  village  Sadda 
Kambo  in  tahsil  Sbabpur,  certain  occupancy  tenants  whose  lands 
had  been  submerged  and  had  on  their  re-appearance  been  taken 
possession  of  by  the  proprietors  were  beld  to  be  entitled  to 
recover  those  lands,  because  it  was  found  that  tbe  provision 
in  tbe  Wajib-ul-arz  of  tbe  village  as  to  tbe  occupancy  tenants 
j  preserving  their  rights  by  payment  of  revenue  during  the 
j    period  of  submersion  had  been  duly  acted  upon  by    them.     Tbe 


W  59  P.  R.  1877  (F.  B.).  (3)  1  P.  R,  jgSO. 
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ruling  in  effect  was  that,  no  custom  to  the  contrary  being  proved, 
an  occupancy  tenant  did  not  lose  his  occupancy  rights  merely 
by  reason  of  his  land  being  submerged  ;  and  that  though  there 
did  exist  in  the  village  concerned  a  custom  by  which  occupancy 
tenants  became  liable,  under  certain  circumstances,  to  lose 
their  rights  on  the  submersion  of  their  lands,  still  under  that 
custom  the  tenants  could  preserve  their  rights  intact,  notwith- 
standing the  submersion  of  their  land,  by  paying  the  revenue 
assessed  thereon  during  the  period  of  submersion,  though  if 
they  failed  to  do  so  during  such  period,  their  right  of  occupancy 
ceased  to  exist.  This  ruling  certainly  does  not  go  to  support 
the  sweeping  proposition  sought  to  be  laid  down  by  the  respon- 
dent's counsel  that  a-  village  custom  sanctioning  the  loss  of 
rights  in  land  on  its  submersion  must  always  be  considered  as 
unreasonable  and  that  Courts  of  law  should  not  enforce  such  a 
custom. 

The  next  ruling  relied  upon  by  the  respondent's  Advocate 
is  97  P.  R.  1902  {Ghulam  Mohay-ud-Din  v.  Faiz  Bakhsh)  (1). 
In  that  case  which  relates  to  mauza  BuUewahan,  tahsil 
Muzaffai'garh,  the  land  of  certain  adna  malihs  had  been  washed 
away  by  the  river  Chenab,  and  on  its  re-appearance  it  was 
taken  possession  of  by  the  ala  vialiks  on  the  strength  of  an 
entry  in  the  Wajib-ul-arz  of  the  village  to  the  eifect  that  the 
submersion  of  adna  malilis'  land  worked  a  forfeiture  of  their 
proprietary  rights.  It  was  found  in  that  case  that  the  Wajib- 
ul-arz  of  the  settlement  of  1866-67  contained  no  pi'ovision  on 
the  subject,  shewing  that  there  were  at  that  time  no  adna  malihs 
holding  land  on  adlilapi  tenure.  The  custom  lelied  upon  by  the 
ala  ma'tiks  was  recorded  in  the  later  Wajih-ul-arz  of  the  settlement 
of  1873-79  ;  and  there  was  no  other  evidence  of  any  value  on 
the  record  in  support  of  the  alleged  custom.  The  village 
Patwari  stated  that  in  some  instances  the  adna  maliks  whose 
lands  had  been  submerged  and  had  subsequently  re- appeared 
had  abandoned  their  claims,  and  that  mutations  in  favour  of 
ala  maliks  had  been  made  by  consent  ;  and  some  adna  maliks 
also  gave  evidence  supporting  the  Patwari.  There  were  no 
judicial  precedents  at  all  relating  to  the  village  in  question 
either  for  or  against  the  alleged  right  of  the  ala  maliks  to  claim 
the  ownership  of  submerged  lands  belonging  to  adiia  maliks; 
and  this  Court  held  that  the  evidence  in  support  of  the  provision 
of  the  Wajib-tdarz  of  1879  was  quite  insuUicient  to  establish 
the  custom  set  up  by  the  ala  maliks.  It  is  clear,  therefore,  that 
in  the  case  under  consideration  it   was   only   the   solitary  entry 

(1)  97  P.  B.  1902. 
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in   the    Wajih-ul-arz    of  one   settlement  that  was  relied  upon  by 

the  ala  maliks  in  support    of   their   claim  ;    and    the   ruling  of 

this  Court  that,  in    tha    absenca     of    evidence    that    this    entry 

had   been   acted   upon,    it  -could   not   be  held  that  a  custom  in 

favour  of  the  ala  maliks  had  grown  up  in  the  village,    can  be  of 

no  great  value  in  the  present  case  in  which  the  existence  of  the 

custom  alleged  by  the  Baloch  proprietors  has  been   proved   not 

only  by   the   entries   in  two  successive  Wajib-ul-arzes,  but  also 

by  judicial  decisions  spread  over  a  period  of  about  twenty  years. 

No.  80  P.  B.  1905  {J)ewa  Singhv.  Bishamhar  Das)  (1),  again, 

does  not  afford  us  much  assistance.  There,  the  dispute  was  between 

the    occupancy  tenants    of   village  Pakhiwan  in  the   Grurdaspur 

District  and  their  landlords,  and  it  was  held  that  by  the  custom 

of  that  village  the  land  of  occupancy  tenants  which  is  recovered 

from   the  river    Ravi  after    submersion   does   not  revert  to  the 

proprietors     The  entry  in  the  TF'a;V6-z<^^ar2;  supported  the  alleged 

right   of   the  proprietors  ;  but,  as  held  by  this  Court,  it  had  no 

special  value  as  a  statement  of  custom,  because  it  did  not  appear 

to   have  been    uniformally    acted  upon,  and,    as  an  agreement 

between  the  parties,  it  was    worthless,  because   the   occupancy 

tenants    were   not    shewn    to    have    agreed   to   an  arrangement 

by  which  their  interests  wei'e  disregarded. 

No.  4   P.   B.  {Bev.)    ]9]2  (Jangi r.  Dalipa)  (2),  is  a  recent 
ruling   by   the   Financial    Commissioner,    Punjab    (Mr.  M.  W. 
Fenton),    and  it  is  to  the  effect  that  an  entry  in  a   Wajib-ul-arz, 
which   lays   down   that  occupancy  tenants   lose    the  portion  of 
their  tenancy  which  is  submerged   by  a  river,  and   that   it  goes 
to  the  owners  on  recovery,  who   will  reduce  the  rent  pro  rata,   is 
not     enforceable    (1)     as     being    without     consideration     and 
(2)  as  being  opposed  to  the  provisions  of  Regulation  XI  of  1825. 
It  will  be  observed  that  in  that  case  the  entry  in  the    Wajib-td- 
arz  of  1669  was  relied  upon  by  the  proprietors  as  an  agreement 
between  the  occupancy  tenants  and  themselves  ;  and  the  learned 
Financial    Commissioner  held  that  the  alleged  agreement  being 
one  without   consideration   was    not   enforceable  as    such,    and 
being   one    relating  to   alluvion   and    diluyion  was  prima  facie 
opposed  to   the   express   provisions    of  Regulation  XI  of    1825. 
Viewed  as  a  record  of  custom,  the  said  Wajib-ul-arz   entry    was 
held    to    be    of   no    value    ( 1 )    because    the  Wajib-ul-arz  of  the 
previous  settlement  of    i851  contained  no  provision    similar   to 
the    one  in  the  ^W  ajib-ul  arz  oi  lS69,  and  (2)  because  there  was 
no  evidence  that  prior  to  1869  the  practice   in    the  village    was 
in  accordance  with  the  conditions  laid  down  in  the    Wajib-ul-arz 
(1)  80  P.  i2.  1905.      ~~~  (2)  4  P.  R.  {Rev.)  1912. 
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of  that  year.  The  learned  Financial  Commissiocer  furthei'  held 
following  8  P.  B.  (Bev.)  {Boshan  v.  Po7jZo)  (1),  that,  in  the 
absence  of  proof  of  custom  to  the  contrary,  the  general  rule 
in  the  Punjab  must  prevail,  viz.,  that  an  occupancy  tenant  does 
not  lose  his  right  by  reason  of  the  land  of  his  holding  being 
submerged.  He,  then,  proceeded  to  consider  whether  in  the 
Ciise  before  him  the  proprietors  had  proved  that  a  custom 
contrary  to  the  general  rule  existed  in  their  village,  and  he  came 
to  the  conclusion  that  they  had  not.  No  judicial  precedent 
relating  to  the  village  in  question  was  forthcoming  ;  and  the 
proprietors  relied  upon  the  solitary  case  relating  to  another 
village  in  which,  on  the  strength  of  an  entry  in  the  Wajih-ul-arz, 
it  was  held  that  occupancy  tenants  had  lost  their  rights  by 
reason  of  the  submersion  of  their  land.  On  the  other  hand, 
there  was,  according  to  the  learned  Financial  Commissioner,  a 
mass  of  evidence  in  decided  cases  relating  to  a  laige  number  of 
villages  in  the  same  tahsil  to  the  effect  that  occupancy  tenants 
were  entitled  to  recover  diluviated  land  in  spite  of  provisions 
in  the  Wajt'b-v.l  arz  to  the  contrary.  It  is  clear  that  the  con- 
sidei-ations  which  iijiiaenced  the  decision  of  the  Financial 
Commissioner  in  the  case  under  consideration  do  not  apply  to  the 
case  befoi'e  us  ;  and  it  will  be  observed  that  both  Sir  L.  Tupper, 
in  8  P.  B.  {Bev.)  1901  {Boshan  v.  FoJilo)  (1),  and  Mr.  Fenton,  in 
4  P.  B.  {Bev.)  1912  {Jangi  v.  Dalipa)  (2),  agreed  in  laying  down 
that  if  a  custom  is  proved  to  exist  in  a  village  to  the  effect  that 
occupancy  tenants  lose  their  right  in  their  lands  on  submersion 
and  that  on  re-appearance  they  revert  to  tl  e  proprietors, 
such  custom  can  be  given  effect  to.  Strict  proof  of  the 
existence  of  sucli  a  custom  must  no  doubt  be  demanded, 
and  it  will  be  a  question  for  consideration  in  each  case  whether, 
with  reference  to  the  evidence  on  the  record,  such  proof  has 
or  has  net  been  adduced  by  the  party  concerned. 

Upon  a  review,  then,  of  the  whole  e^adence  in  this  case 
and  of  the  authorities  cited  on  both  sides,  we  hold  that  a  local 
custom  or  usage  has  been  proved  to  exist  in  the  village  of 
Girote,  tahsil  Khushab,  whereby  a  malik  qabza  whose  land  is 
submerged  loses  all  his  proprietary  rights  in  that  land,  and  on  its 
re-appearance  it  becomes  the  properly  of  the  Baloch  propr-ietors. 

We  accordingly  accept  this  appeal,  and  setting  aside  tho 
decree  of  the  lower  Appellate  Court,  wo  dismiss  the  plaintiff's 
suit  wi'h  costs  throughout. 

Appeal   accepted. 
(1)  8  P.  R.  {Rev.)  1901,  (2)  4  P.  R.  (Rev.)  1912. 
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No- 19. 

Before  Eon.  Mr.  Justice  Kensington  and 

Hon-  Mr.  Justice  Rattigan. 

MUSSAMMAT  OAUHAE  KHANUM— (Plaintiff)— 

APPELLANT, 

Versus 

NAWAB  KHAN  AND  OTHERS— (Defendants) - 

RESPONDENTS. 

Civil  Appeal  No.  1074  of  1910. 

Custom — dower — amount  of — Khattars — Attock  district. 

Found  that  it  was  usual  among  Khattars  of  the  Attock  district  to  fix 
dower  at  very  high  amounts,  but  that  there  was  in  reality  no  intention  on  the 
part  of  the  husband  to  pay  these  amounts  nor  expectation  on  the  part  of  the 
wife  that  she  would  be  paid  such. 

Civil  Appeal  980  of  1894  (impublished)  referred  to. 

Found  also,  that  by  custom  among  the  parties  the  amount  of  dower  was 
not  fixed  at  a  particular  sum  and  held  that,  having  regard  to  the  position  of 
the  husband  and  to  the  fact  that  the  wife  was  a  young  woman  of  good  family 
marrj'tng  a  somewhat  elderly  man,  who  had  already  two  wives  living,  the 
lower  Court  was  justified  in  fixing  the  dower  in  this  case  at  Rs.  10,000,  of 
which  Rs.  5,000  had  been  liquidated  by  presents  of  ornaments  at  the  time  of 
marriage. 

IJeld  also,  that  such  part  of  the  estate  of  platntifi's  deceased  husband  as 
is  ancestral  in  the  defendants'  hands  cannot  be  made  liable  for  payment  of 
any  debt. 

4  P.  R.  1913  (F.  B.)  (Jagdip  Singh  v.  Baica  Narain  Singh)  (1),  referred 


First  appeal  from  the  decree  of  Khan  Taj  Mzihammad  Khan,  District 
Judge,  Attoch,  at  Camplellpnr,  dated  the  6th  June  1910. 
Sheo  Narain  and  G-ovind  Das,  for  appellant. 
Muhammad  Shafi  and  Bhagat  Ram,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by — 

Rattigan,    J. — The    following  family    table   will   help  to     ^\ st  July  \9\^ . 
elucidate  the  facts  : — 

MAULA  DAD 

marrifcd  3  wives. 

I 


Mussammat  Roshnai. 
I 

Mussammat  Nur 
Khanum. 


Mussammat  Bhagbari. 


r 

(1)  Nawab  Khan, 
9  years. 


Mussammat  Gauhar 
Khatun  (plaintiff;. 

Mussammat  Rahmat 
Sultan. 


(2)  Muhammad  Nawaz 
Khan,  5  years. 


(3)  Two  daughters,  i.e., 

Mussammat  Sarwar 

Jan  and  Mussammat 

Chand  Bibi. 


(1)  4  P.  R.  1913  (F.  B.). 
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Maula  Dad  was  a  Khattar  of  Matiza  Hassu  Khan,  Tahsil 
Fattehjang,  District  Attock,  and  was  possessed  of  consider- 
able property  the  value  of  which  at  the  time  of  his  death 
was  about  sixty  or  seventy  thousand  rupees. 

On  the  20th  September  1905,  he  married  the  plaintiff, 
who  was  then  a  young  girl  of  about  18  years  of  age,  and  at 
the  time  of  this  marriage  his  two  6rst  wives  were  alive. 
Maula  Dad  died  on  the  29th  June  1908.  The  plaintiff,  who 
has  admittedly  remarried  since  her  late  husband's  death, 
sues  the  two  surviving  widows  and  their  children  for  re- 
covery of  Rs.  25,125  which  she  alleges  to  be  the  prompt  dower 
fixed  at  the  time  of  her  marriage  and  claims  to  recover  the 
said  amount  from  the  property  left  by  the  deceased. 

The  defendants,  with  the  exception  of  Mussammat 
Roshnai  who  admitted  tl  e  claim,  pleaded  that  the  parties 
were  bound  by  custom  in  matters  relating  to  marriage  and 
dower ;  that  the  dower  was  not  recoverable  from  the  estate 
of  the  deceased  ;  that  no  such  sum  as  Rs.  25,125  had  been 
fixed  ;  that  in  any  event  there  was  no  intention  on  the  part 
of  Maula  Dad  to  pay  that  amount  ;  and  that  the  utmost  the 
plaintiff  could  claim  would  be  the  ordinary  dower  recognised 
by  the  custom  of  the  parties  which,  according  to  defendants, 
would  be  a  sum  of  about  Rs.  500. 

Issues  were  fixed  covering  the  points  in  dispute,  and 
after  the  parties  had  been  given  full  opportunity  to  establish 
their  respective  cases,  the  District  Judge,  Khan  Taj  Muham- 
mad Khan,  delivered  judgment  on  the  6th  June  1910.  The 
learned  Judge  found  that  the  plaintiff's  dower  had  been  proved 
to  have  been  fixed,  as  alleged  by  her,  at  the  sum  of  Rs.  25,12n. 
Defendants  no  longer  dispute  this  fact.  The  learned 
Judge  also  found  that  among  members  of  the  Khattar  tribe 
of  the  Attock  district  there  is  no  particular  custom  limiting 
the  amount  of  dower,  which  is  fixed  at  sums  vai-ying  from 
Rs.  300  to  Rs.  60,000,  but  he  added  that  "  up  till  now  there 
"  is  no  instance  to  show  that  in  that  tribe  any  suit  had  been 
"  instituted  in  a  Court  of  Law  for  recovery  of  dower."  He 
further  found,  for  reasons  given  by  him  in  detail  at  page 
106  of  the  paper-book,  that  the  amount  fixed  as  plaintiff's 
dower  was  nominal,  and  that  neither  of  the  parties  had  any 
intention  to  give  effect  to  the  entry  in  the  marriage  register  as 
it  stood.  He  therefore  proceeded  to  discuss  the  question 
whether  plaintiff  was  entitled  to  Mehr-ul-misl,  i.e.,  customary 
dower  ;  and,  if  so,  at  what  amount  such  dower  should  be 
fixed  ?     He  found  that  it  is   customary  in   the   family  of   the 
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plaintiff  to  fix  dowers  of  the  ladies   at  very  high  figures,    (e.g., 
Rs.  32,000  in  tlie  case   of   Mussammat  Bani  Begum,   maternal 
aunt   of  the   plaintiff),   but  he   also  found   that  none  of  these 
ladies   have   ever   been   paid    their   dowers   in  full.     The  only- 
authenticated  instance  on  the  record   of   a   large    dower   being 
paid  was,'^according  to  the  learned  Judge,   that  of  Mussammat 
Gnlab    Jan,  who    is   said  to   have   received   Rs.    10,000  as  her 
dower   from  her    husband.    Raja    Abdul   Aziz.      The   learned 
Judge  was  much   impressed  by   this   instance  which,   he    says, 
"  took   place  before   the   institution  of    the   present   suit   and 
"  could  not  be   refuted   by   the   defendants."      Accepting   this 
instance  as  a  guide," the    District  Judge   found  that    Rs.  10,000 
Vas  the  Mehr-ul-misl  to  which   the   plaintiff   was   entitled,  but 
that  as^she  had  received  ornaments  at  the  time  of  her  marriage 
and  as  such  ornaments,  according  to   the   custom   of  the  tribe, 
were   to   be   regarded    as    part  of   a  wife's   dower,  the  amount 
claimable   by   plaintiff   would    be    about    Rs.    5,000   as,    in  all 
probability,  the  ornaments  given  to  her   by  Maula    Dad    at    the 
time  of  her  marriage  were  worth  a  similar  sum.     In  connection 
with  the  lattei  point,    the   learned   Judge   arrives    at  his    con- 
clusion  by  reference  to  the   evidence    of   Samanda   Khan   and 
Fateh   Khan,   witnesses  for  the  plaintiff  and  defendants  respec- 
tively, to  the  effect  that  the  plaintiff  was  given  ornaments  worth 
Rs.  6,000  or  Rs.  7,000  at  the  time  of  marriage.     This  statement 
the  learned  Judge    regards   as  probably   exaggerated,   but   he 
is    of  opinion   that  Maula  Dad  would  not   be   likely  to  have 
given  his  young  wife  ornaments  of  less   value   than    Rs.  5,000. 
Finally,    the   District    Judge   held   that    the   plaintiff's  dower 
was  recoverable  from   the   property   left    by  Maula   Dad   and 
that   the  latter's    entire    estate  was  liable  for   payment  of  it. 
He   accordingly    granted    plaintiff    a    decree  of    Rs.  5,000  on 
account  of  dower  recoverable  from  the    estate   of  Maula    Dad, 
with  costs  proportionate  to  the  amount  decreed  to  plaintiff. 

Both  the  plaintiff  and;  defendants  have  appealed  from 
this  decree,  the  plaintiff  .'urging  that  she  should  have  been 
awarded  the  full  amount  claimed  by  her,  the  defendants 
contending  that  the  District  Judge  erred  in  holding  that  the 
Mehr-ul-misl  of  plaintiff  was  Rs  10,000  ;  that  it  should  have 
been  fixed  at  Rs.  500  ;  that  as  plaintiff  had  received  jewelry 
worth  much  more  than  the  latter  amount  her  claim  ought  to 
have  been  dismissed  ;  that  the  District;  Judge  erred  in  admit- 
ting Mussammat  Gulab  Jan's  case  into  evidence,  that  the 
receipt  in  that  case^upon  whicli  the j learned  Judge  relied  had 
not  been  legally  proved  and  finally,-that,  in  any  event, ]^a  decree  •' 
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could  not  be  passed  against  such  part  of  the  estate  of  the 
deceased  as  was  ancestral  in  the  hands  of  the  defendants,  minor 
sons  of  Maula  Dad. 

We  have  heard  'Mr.  Sheo  Narain  at  some  length  in 
support  of  his  appeal,  but  we  agree  -with  the  learned  District 
Judge  that  the  evidence  on  the  record  fully  proves  that  among 
members  of  the  Khattar  tribe  in  the  Attock  district  the 
dowers  of  the  ladies  are  fixed  at  very  high  amounts,  but  that 
there  is,  in  reality,  no  intention  on  the  part  of  the  husband  to 
pay  those  amounts  nor  expectation  on  the  part  of  the  wife  that 
she  will  be  paid  such.  Many  witnesses  referred  to  instances 
where  the  dower  has  been  fixed  at  amounts  of  Rs.  10,000, 
20,000,  30,000  and  even  Rs.  60,000,  but  there  is  no  well* 
established  case  where  any  such  dower  has  been  paid  in  full 
or  indeed  to  anything  like  the  extent  at  which  it  was  fixed. 

In  this  respect  the  custom  of  the  parties  resembles  that  of 
the  Pathans  of  Kasur,  which  came  under  the  consideration 
of  a  Division  Bench  of  this  Court  in  First  Appeal  No.  980  of 
1894.  As  remarked  by  the  learned  Judges  in  that  case  the 
evidence  before  them  showed  that  among  the  Pathans  of 
Kasur  it  is  customary  to  fix  dowers  of  extravagant  amounts 
and  it  is  not  unusual  for  a  husband  who'could  not  raise  a  sum 
of  Rs.  600  to  agree  to  pay  Rs.  60,000.  Mr.  Sheo  Narain  argued 
that  these  large  amounts  wei'c  fixed  in  order  to  provide  a 
safeguard  to  the  wife  against  the  arbitrary  exercise  of  her 
husband's  power  of  divorce.  In  the  case  cited,  it  is  observed 
that  "  extravagant  dowers  are  clearly  fixed  to  enhance  the 
"  importance  of  the  bride's  family  and  to  testify  to  the  exalted 
"  nature  of  the  connection  which  the  bridegroom  is  forming. 
"  There  may  have  been  originally  some  idea  that  a  husband 
"  with  the  prospect  of  having  to  pay  an  amount  of  dower  far 
"  beyond  his  means  would  treat  his  wife  well  and  would  not 
"  divorce  her,  but  this  idea  no  longer  exists.  "  No  one  ever 
"  thinks  of  admitting  the  exact  payment  of  such  excessive 
"  dowers  or  indeed  a  dower  at  all,  and  there  is  no  properly 
"  authenticated  instance  of  a  claim  of  such  a  nature  having 
"been  put  forward  by  the  wife  and  acknowledged- by  the 
"  husband  or  his  heirs.  Large  sums  may  have  occasionally 
"  been  paid  to  wives  on  account  of  dower,  but  in  such  cases 
"  it  appears  probable  that  there  was  no  nearer  heir  besides 
"  the  wife."  These  remarks  are  very  opposite  to  the  present 
case,  and  we  are  also  much  impressed  with  the  force  of  the 
District  Judge's  reasoning  for  arriving  at  the  conclusion  that 
these    Khattars,   when  contracting  to   pay  enormous   amounts 
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by  way  of  dower  have  no  intention  of  carrying  the  contract 
into  effect.  The  argament,  that  the  evidence  in  this  case 
must  be  accepted  with  caution,  because  it  is  given  by  men  who 
are  testifying  in  their  own  interests  and  to  the  prejudice  of 
their  women  folk,  does  not  appear  to  us  to  have  any  force 
in  view  of  the  fact  that  many  of  these  men  have  sisters  and 
daughters  who  are  married  and  who,  under  the  express  terms 
of  their  dower  contract,  colild  claim  sums  which  their  own 
brothers  and  fathers  state  in  Court  they  have  no  right  to 
claim.  We  did  not  consider  it  necessary  therefore  to  hear 
Mr.  Muhammad  Shafi  in  reply  to  Mr.  Sheo  Narain  upon 
plaintiff^s  appea\  which  is  accordingly  dismissed  with  costs. 

As  regards  defendants'  appeal,  there  is  no  doubt  a  large 
body  of  evidence  in  support  of  the  contention  that  the  custom- 
ary dower  in  this  tribe  does  not  exceed  Rs.  500,  and  that  in 
point  of  fact  the  ornaments  given  at  the  time  of  marriage 
are  regarded  as  the  equivalent  of  such  dower.  For  instance, 
plaintiff's  own  brother-in-law  (and  her  witness  in  this  case), 
Khuda  Dad,  admits  that  ornaments  given  at  the  time  of 
the  marriage  are  in  reality  the  haq-mehr,  and  even  a  person 
of  the  position  of  Sardar  Dost  Muhammad  Khan,  Zaildar, 
who  is  a  Bais  and  KursinasMn,  paying  Rs.  6,000  annually 
as  land  revenue,  states  that  at  the  time  of  his  marriage  his 
wife's  dower  was  fixed  at  Rs.  500  and  one  gold  Mohar.  This 
witness,  who  appeared  on  behalf  of  the  defendants,  assei'ts  that 
such  is  the  practice  generally  in  his  family,  and  that  the 
ornaments  given  to  the  bride  at  the  time  of  the  marriage 
are  counted  towards  the  dower.  The  instance  relied  upon 
by  the  District  Judge,  that  of  Mussammat  Gulab  Jan,  has,  in 
point  of  fact,  not  been  proved,  and  he  is  in  error  in  stating 
that  the  amount  of  Rs.  10,000  was  paid  to  Mussammat  Gulab 
Jan  before  the  institution  of  the  present  suit.  According  to 
the  copy  of  the  receipt  alleged  to  have  been  given  by  her 
(page  7  of  the  paper-book),  the  money  is  said  to  have  been 
paid  on  the  22nd  July  1909,  whereas  the  present  suit  was 
instituted  on  the  6th  July  1-09.  Neither  Mussammat  Gulab 
Jan  nor  her  husband  Raja  Abdul  Aziz  were  called  as 
witnesses  by  the  plaintiff  to  prove  this  transaction,  and  copy 
of  the  receipt  is  clearly  inadmissible  in  evidence.  It  has 
not  been  proved  by  any  one  and  there  is  nothing  to  show  that 
the  original  is  lost  or  cannot  be  produced,  and  the  endorsement 
on  the  back  of  the  copy  merely  shows  that  it  was  filed  by  the 
plaintiff'  and  ordered  to  be  put  on  the  record  by  "  A.  C.  fiuri." 
On  enquiry  we  are  informed  that   "  A.  0.    Suri"  is  the  Ahlmad 
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of     the    District     Judge's    Court.     Sardar     Dost     Muhammad 
Khan,    who  refers   to    this   transaction     between   Mussammat 
Gulab  Jan  and  her  husband,  states  that  no  money  was    paid    in 
his   presence.     There    is  thus  absolutely  no  proof  of  tlie  alleged 
payment  by   Abdul   Aziz   to  his   wife.     At  the  same  time  it  is 
not  quite  accurate  to    say   that   instances   are   not   forthcoming 
of  payment   of  sums  of  money  exceeding  Rs.  500.     For  instance, 
Ahmad  Khan,  a  witness   for  plaintifE   (page   91   of   the  paper- 
book),   states  that  the   dower   of   his   first  wife  was  Rs.  25,000, 
and  that  he  paid    her  two   or   four   thousand   rupees   prior   to 
her  death.     He   adds   that   the   dower   of   his  second  wife  was 
fixed  at  Rs.  10,000,  and  that  he  gave  bis   wife   Rs.    8,000  worth 
of   ornaments    and   certain   mortgage   rights  in  land  which  he 
held  in  Fattehjang,  the  value  of   which   was  about    Rs.    2,000. 
In   cross-examination    the   witness   reduces   the   value   of    the 
ornaments  given   to   the  second  wife  to  Rs.  4,000,  but  it  is  clear 
from  this  and  other  evidence   on   the   record   that    fairly   large 
sums     are    occasionally,      though     possibly    rarely,    given    as 
dower  to   the  wife.     In  no  instance   has    any    cash   been   given 
approaching,   even   approximately,  to  the  amount  of   Rs.  25,000 
claimed   by   the   plaintiff,   but   having   regard  to   the   position 
of  Maula  Dad  and  to  the  fact  that   the   plaintiff   was   a  young 
Avoman    of  good  family,  marrying  a   somewhat    elderly    man 
who   had   already  two   wives   living,    we    do   not   think    that 
the  amount  of   Rs.  5,000  awarded  to  her  by  the  District  Judge 
(who   is    himself    a   Muhammadan  of  Kohat)  is  in  the  circum- 
Btances   unreasonable.     We,  therefore,    uphold   his   decree    pro 
tanto. 

As  regards  the  question,  whether  the  decree  can  be 
executed  against  the  ancestral  property  of  the  minor  defen- 
dants, we  have  no  hesitation  in  holding,  on  the  strength  of  the 
Full  Bench  Ruling  in  4  P.  B.  I9i3  (Jagdip  Singh  v,  Bawa 
Narain  Singh)  (1),  that  such  part  of  the  estate  as  is  ancestral 
in  the  defendants'  hands  cannot  be  made  liable  for  payment 
of  a  debt  which  Mr.  Sheo  Narain  himself  admits  is  unsecured. 

We  accordingly  so  far  accept  defendants'  appeal  as  to 
hold  that  the  sum  of  Rs.  5,000  decreed  to  plaintiff  cannot  be 
recovered  from  the  ancestral  property  left  by  Maula  Dad,  but 
in  all  other  respects  it  stands  dismissed.  Upon  this  appeal 
we  leave  the  parties  to  bear  their  own  costs. 

(1)  4  P.  R.  1913  (F.  B.). 


i' 
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No.  20. 

Before  Hon.  Mr.  Justice  Kensington  and  Hon. 
Mr.  Jiistice  Battigan. 

MURLI  DHAR— (Defendant)— APPELLANT 

Versus 
GOBIND  RAM— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  455  of  1912. 

Indian  Registration  Act,  XVI  of  1908,  section  17  (2),  (i),  (-v)— unregis- 
tered compromise  of  a  ciril  suit — admissibility  in  evidence. 

The  parties  to  a  civil  suit  came  to  terms,  and  executed  a  wi-itten  deed  of 
compromise  whereby  the.v  agreed  to  divide  the  various  properties  therein 
specified  between  themselves,  the  said  properties  being  expressly  allotted  to 
one  or  the  other,  and  to  execute  thereafter  such  document  as  might  be 
necessary  to  effectuate  their  intentions.  This  deed  of  compromise  was 
written  on  a  paper  which  bore  an  eight-anna  Court-fee  stamp,  and  was 
addressed  as  a  petition  to  the  Court,  the  parties  to  it  praying  that,  as  they 
had  privately  divided  the  properties  between  themselves,  the  Court  might  be 
pleased  to  dismiss  plaintiff's  suit  in  accordance  with  the  terms  of  the  said 
compromise  ;  the  Court  examined  the  parties  and  dismissed  the  suit 
accordingly. 

Held,  following  27  P.  R.  1906  (Khair-ul-Nisa  v.  Bahadur  All)  (1),  that 
the  deed  of  compromise  did  hot  require  registration  under  section  17  of 
the  Registration  Act  and  was  admissible  in  evidence. 

Bindesri  Naik  v.  Ganga  Saran  Sahu  (2)  and  Natesa  Chetti  v.  Vengu 
Nachiar  (3),  referred  to. 

Lakshmamma  v.  Kamestcara  (4),  Panchanan  Bose  v.  Chandi  Charan 
Misra  (5)  and  Gurdeo  Singh  v.  Chandrikah  Singh  (6),  distinguished. 

Second  appeal  from  the  decree  of  A.  H.  ParJcer,  Esquire,  Divisional 
Judge,  Multan  Division,  dated  the  1th  March  1912. 
Sheo  Narain  for  appellant, 

Pestonji  Dadabhai,  Manohar  Lai  and  Rcshan  Lai  for 
respondent. 

The  judgment  of  the  Court  was  delivei'ed  by — 

Rattigan,  J. — Plaintiff  and  defendant  are  father  and  son,  31s^  July  1913. 
and  the  present  suit  relates  to  a  long  standing  dispute  between 
them  as  to  the  partition  of  the  family  property  inter  se.  They 
originally  agreed  to  refer  the  dispute  to  arbitration,  but,  as 
there  was  some  difficulty  in  getting  the  matter  settled,  the 
plaintiff  applied  under  section  523,  Civil  Procedure  Code  of 
1882,  to  have   the    agreement    filed   in    Court.     Thereafter,    he 

(1)  27  P.  R.  1906.  (4)  (1889)  I.  L.  R.  13  Mad.  281. 

(2)  (1897)  I.  L.  R.  20  All.  171  (P.  C).       (5j  (1910)  I.  L.  R.  37  Cal.  808. 

(3)  (1909)  /.  L.  R.  33  Mad.  102.  (6)  (1907)  I.  L.  R.  36  Cal.   193 

(p.  223). 
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and  his  son  (it  is  said  at  the  instance  of  friends)  came  to  terms, 
and  executed  a  written  deed  of  comjiromise  whereby  they 
agreed  to  divide  the  various  properties  therein  specified 
between  themselves,  the  said  properties  being  expressly  allotted 
to  one  or  the  other,  and  to  execute  thereafter  such  document 
as  might  be  necessary  to  effectuate  their  intentions.  This  deed 
of  compromise  was  written  on  a  paper  which  bore  an  eight- 
anna  Court-fee  stamp,  and  was  addressed  as  a  petition  to  the 
Court,  the  parties  to  it  praying  that,  as  they  had  privately 
divided  the  properties  between  themselves,  the  Cornet  might 
be  pleased  to  dismiss  plaintiff's  sait  in  accoi'dance  with  the 
terms  of  the  said  compromise.  The  Court  examined  plaintiff 
and  defendant  with  reference  to  the  terms  of  their  agreement, 
and  both  parties  informed  the  Court  that  they  fully  agreed  to 
accept  those  terms,  and  that  their  prayer  was  that  the  suit 
might  be  dismissed  on  the  basis  thereof.  This  was  accordingly 
done. 

Plaintiff  now  sues  on  the  agreement  for  possession  of  the 
properties  which  defendant  agreed  to  surrender  to  him,  and  for 
an  order  directing  defendant  to  execute  the  necessary  docu- 
ments. Defendant  pleads  (1)  that  the  agreement  was  com- 
pulsorily  registrable,  and,  not  being  registered,  was  inadmissible 
in  evidence  ;  (2)  that  there  was  no  consideration  for  the 
agreement  ;  and  (b)  that  it  was  exacted  from  him  by  undue 
influence.  The  Sub -Judge  found  that  the  agreement  had  been 
executed  without  any  exercise  of  undue  influence  and  was  for 
consideration,  but  held  nevertheless  that  plaintiff's  suit  must 
fail,  as  the  deed  of  compromise  created  rights  in  property 
exceeding  Rs.  100  iu  value  and  could  not  be  accepted  in 
evidence,  as  it  was  not  registered. 

Plaintiff  appealed  to  the  Divisional  Judge,  who  held  upon 
the  authority  of  the  ruling  of  Their  Lordships  of  the  Privy 
Council  in  Bindesri  Naik  v.  Ganga  Saran  Sahu  (  I )  and  of  the 
decisions  of  this  Court  in  No.  27  P.  B.  1906  (Khair-ul-Nisa  v. 
Bahadur  AU)  (2)  and  of  the  Madras  High  Court  in  Natesa 
Chetti  V.  Vengu  Nachiar  (3),  that  the  terms  of  the  compromise 
had  been  so  incorporated  into  the  order  of  the  Court  in  the 
former  proceedings  as  to  make  the  document  admissible  in 
evidence,  though  unregistered.  The  learned  Judge,  in  his 
judgment  makes  no  reference  to  defendants'  pleas  as  to  want 
of  consideration  or  undue  influence,  and  Mr.  Sheo  Narain  has 
had  to  admit  that  in  all  probability  these  pleas   were  not  urged 

(1)  (1897j  /.  L.  R.  20  AU.  171  (P.  C).  (2)  27  P.  R.  1906. 

(3)  (1909)  /.  L.  R.  33  Mad.  102. 
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before  him.  Plaintiff's  suit  was  accordinglj  decreed  with 
costs,  and  the  decree  passed  in  his  favour  was  for  "  possession 
"  of  the  property  in  suit  and  for  execution  and  registration  of 
"  the  withdrawal  deeds." 

Defendant  has  preferred  a  further  appeal  to  this  Court 
and  we  have  heard  his  learned  Advocate,  Mr.  Sheo  Narain,  at 
length  on  his  behalf.  The  pleas  as  to  want  of  consideration 
and  the  exercise  of  undue  influence  were  again  urged  before 
us,  but  not  seriously,  Mr.  Sheo  Narain  candidly  admitting  that, 
as  they  had  apparently  been  dropped  in  the  lower  Appellate 
Court,  they  could  hardly  be  urged  with  any  force  in  this 
Court.  But,  apart  from  this  objection,  we  are  unable  to  give 
any  weight  to  them.  It  is  absurd  to  say  that  the  deed  of 
compromise  was  without  consideration,  as  it  was  upon  the 
strength  of  it  that  plaintiff  was  induced  to  withdraw  the 
proceedings  which  he  had  instituted  under  section  523  of  the 
Civil  Procedure  Code  of  18S2,  and  the  plea  of  undue  influence 
was  palpably  ridiculous.  Defendant  did  not  venture  to  depose 
as  a  witness  to  any  such  influence  having  been  brought  to  bear 
upon  him,  and  the  evidence  of  his  two  witnesses  (Ramji  and 
Jangu  Mai)  that  he  had  been  threatened  by  third  persons 
with  pains  and  penalties  if  he  failed  to  accept  the  compromise  is 
absolutely  worthless.  The  learned  Advocate  was,  therefore, 
well  advised  in  practically  throwing  those  pleas  overboard. 

There  remains  the  question,  whether  the  deed  of  compro- 
mise was  admissible  in  evidence,  though  unregistered,  and 
upon  this  point  we  have  no  hesitation  in  agreeing  with  the 
Divisional  Judge.  The  deed  was  in  the  nature  of  a  petition 
presented  to  the  Court  and  it  was  accepted  as  such  by  the 
Court.  The  parties  were  duly  examined  in  Court ;  the  deed 
was  read  out  to  them,  and  it  was  only  when  they  both  admitted 
its  correctness  and  prayed  that  the  proceedings  might  be 
decided  in  accordance  therewith,  that  the  Court  decided  to  take 
action  and  to  dismiss  the  suit.  In  our  opinion  the  present 
case  is,  for  all  practical  purposes,  identical  with  that  reported 
as  No.  27  P.  B.  1906  {Ehair-ul-Nisa  v.  Bahadur  Ali)  (I)  and 
falls  within  the  purview  of  the  principle  there  laid  down. 

Mr.  Sheo  Narain  argues  that  the  two  cases  are  distinguish- 
able, because  in  the  present  case  the  deed  of  compromise  not 
only  creates  rights  in  the  properties  bub  also  gives  the  parties 
a  right  to  obtain  another  document  which,  when  executed,  will 
finally  settle  the  rights  of  the  parties  inter  se.     On  this   ground, 

(1)  27  P.  R.  1906. 
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lie  contends  that  the  pi-esent  deed  is  not  covered  either  by  the 
authority  above-mentioned  or  by  the  provisions  of  section  17 
(2),  clause  (5),  of  the  Indian  Registration  Act  (XVI  of  1908). 
We  confess  we  are  unable  to  appreciate  this  argument.  If  the 
deed  creates  rights  of  itself,  it  would  in  the  ordinary  course  be 
compulsorily  registrable.  But  being  in  the  nature  of  a 
petition  addressed  to  the  Couit  and  having  been  incorporated 
into  the  record  of  the  former  suit,  it  is,  on  the  authority  of 
No.  27  P.  B.  1906  (Khair-ul-Nisa  y.  Bahadur  AU)  (1),  admis- 
sible in  evidence  though  not  registered.  Is  it  any  the  less 
admissible,  because  it  contains  a  provision  whereby  the  parties 
undertake  to  execute  a  deed  to  assure  each  other  in  the 
properties  respectively  surrendered  to  them  ?  A  deed  which 
did  not  per  se  create  rights  in  property,  but  merely  gave  the 
parties  the  right  to  obtain  another  document  would  not  be 
compulsorily  registrable  (section  17  (2),  clause  5  of  the  said 
Act).  How  then  can  it  be  seriously  argued  that  the  addition 
of  such  a  provision  to  a  deed,  which  is  not  otherwise 
inadmissible  in  evidence  for  lack  of  registration,  transforms 
the  character  of  the  deed  and  makes  it  inadmissible  in  evidence 
unless  legistered  ? 

The  authorities  cited  by  Mr.  Sheo  Narain  in  no  way 
support  his  argument.  In  Lahhshmamma  v.  Kamesivara  (2)  an 
ordinary  deed  of  partition  which  related  to  immovable  property 
above  Rs.  100  in  value  was  held  to  be  inadmissible  in  evidence, 
owing  to  lack  of  registration,  because  it  declared  existent 
rights  in  such  property,  it  being  none  the  less  inadmissible 
because  it  contained  a  further  clause  providing  for  the  execution 
of  another  deed  with  reference  to  property  as  to  which 
immediate  division  was  not  possible. 

In  Gurdeo  Singh  v.  Chandrikah  Singh  (3),  it  was  held  that 
a  deed  of  compromise  accepted  by  a  Court  could  not  be  received 
in  evidence,  unless  duly  registered,  in  so  far  as  it  purported 
to  affect  rights  in  immovable  property  above  the  value  of 
Rs.  100,  when  such  property  was  extraneous  to  the  litigation,  a 
proposition  of  which  the  correctness  is  o]  en  to  doubt  (see 
Natesa  Chetti  v.  Vc7igu  Nachiar  (4;  ).  In  the  present  case, 
however,  it  is  not  denied  that  the  dispute  between  the  parties 
which  was  to  have  been  referred  to  arbitration  related  to  all 
ihe  property  now  in  suit.  In  the  proceedings  under  section 
523  of  the  Civil  Proceduie    Code,    therefore,  the   dispute   which 


(1)  27  P.  R.  1906.  (3J  (1907)  7.  L.  R.  36  Cat.  193  (223). 

(2)  (1889)  /.  L.  R.  13  Mad.  281.        (4)  (1909)  /.  L.  R.  33  Mad.  102. 
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was  eventually  compromised,  covered  all  the  property  of  the 
family,  and  the  authority  in  question  is  thus  entirely  irrelevant. 
Panchanan  Bose  v.  Chandi  Ghnran  Misra  (1)  is  an  authox'ity 
merely  to  the  effect  that  a  document  which  contemplates  the 
sub.sequent  execution  of  a  formal  deed  which  is  to  determine 
and  create  the  rights  of  the  parties,  falls  under  clause  Qi)  of 
section  17  (2)  of  the  Registration  Act  of  1877  and  as  such  does 
not  require  registration.  This  authority,  so  far  as  it  goes,  is 
against  the  defendant-appellant,  and  in  any  event  does  not 
help  his  case. 

For  these  reasons  we  hold  that  the  deed  of  compromise 
was  rightly  admitted  in  evidence,  and  as  the  other  pleas  of 
defendant  have  failed,  we  dismiss  the  appeal  with  costs.  "We 
have  only  to  add  that  the  decree  of  the  lower  Appellate  Court 
is  rather  enigmatically  worded,  in  so  far  as  it  relates  to  the 
execution  of  "  withdrawal  deeds."  What  is  apparently  meant 
is  that  the  defendant  shall  execute  such  document  or  endorse- 
ment as  may  be  necessary  to  assure  plaintiff  in  the  full 
enjoyment  of  the  properties  to  be  surrendered  by  defendant 
to  him.  We  are  not,  however,  asked  to  interfere  with  the 
decree  and  we  therefore  leave  it  as  it  stands. 

Appeal  dismissed. 


No.  21. 

Before  Hon.  Mr.  Justice  Kensington  and  Hon. 
Mr-  Jxistice  Shah  Din. 

MUSSAMMAT  GOSIA  BEGAM— (Defendant)— 

APPELLANT 

Versus 

UMED  ALI  AND  ANOTHER— (Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  959  of  1 910. 

Custom — inheritance—Usmani  Sheikhs,  Gurgaon  District— remote  colla- 
terals do  not  exclude  daughters. 

Held,  that  no  custom  had  been  established  among  Usmani  Sheikhs  of  the 
Gurgaon  district  whereby  collaterals  in  the  8th  degree  were  entitled  to 
exclude  the  daughter  of  the  last  male  holder. 

Further  appeal  from  the  decree  of  S.  Clifford,  Esquire,  Additional 
Divisional  Judge  of  Delhi,  dated  the  6th  May  1910. 
Jalal-ud-Din  for  appellant. 
Respondent  in  person. 

(1)  (1910)  I.  L.  R.  37  Cal.  808. 
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The  judgment  of  the  Court  was  delivered  by — 

2nd  August  1913.  Kensington,   J. — The   parties     to     the    suit     are   Usmani 

Sheikhs  of  the  Gurgaon  district.  The  point  to  be  determined 
is,  whether  the  daughter  of  the  last  male  owner  is  excluded 
from  inheritance  by  collaterals  8  degrees  removed. 

Mutation  was  here  effected  in  favour  of  the  daughter 
on  the  death  of  her  father  Hatim  Ali  and  of  his  widow, 
the  latter  dying  in  November  1908.  The  case  has  therefore 
come  into  Court  in  the  form  of  a  suit  by  the  collaterals  for 
possession. 

The  District  Judge  dismissed  plaintiffs'  suit,  but  the 
learned  Divisional  Judge  has  given  them  a  decree  for 
f  th  of  the  area  of  about  29  higJias  in  dispute. 

"We  have  naturally  great  respect  for  a  decision  on  a  question 
of  the  kind  by  an  officer  of  Mr.  Clifford's  experience,  but  we 
think  that  he  has  failed  to  see  how  strongly  the  burden  of 
proof  rests  upon  the  plaintiffs,  and  that  he  has  also  been 
misled  into  attaching  undue  importance  to  such  instances  as 
have  been  traced  in  the  family  (see  pedigree  at  page  8  of  the 
paper-book)  as  proving  that  a  daughter  is  excluded  by  even 
such  very  remote  collaterals  as  the  plaintiffs. 

Rather  strangely  no  reference  has  been  made  by  the  lower 
Appellate  Court  to  the  general  custom  of  Mussalman  tribes 
in  the  Punjab  as  summarised  under  exception  2  to  article  23 
of  Rattigan's  Digest  of  Customary  Law.  The  conclusion 
from  rulings  there  cited  is  that  a  daughter  is  very  rarely 
excluded  by  collaterals  in  the  8th  degree,  especially  among 
endogamous  Muhammadans. 

Usmani  Sheikhs  admittedly  stand  on  the  same  footing  as 
Qureshis,  Sadiqis  and  Ansaris,  in  that  they  all  are  what  are 
commonly  described  as  true  Sheikhs  tracing  their  origin  from 
Arabia.  As  such  they  have  been  rightly  classed  with  Sayads 
in  the  Riwaj-i-am  of  1877,  which  is  quoted  in  Mr.  Clifford's 
judgment.  It  was  admitted  before  us  by  the  principal 
plaintiff  Umed  Ali  that  his  tribe  intermarry  with  Sayads  (if 
Sunnis),  and  that,  as  a  fact,  the  defendant  herself  is  married  to 
a  Sayad  which  goes  some  way  to  support  the  Biwaj-i  am,  and 
we  find  it  difficult  to  follow  the  commentary  on  the  statement 
of  custom  given  at  page  145  of  Volume  II  of  Tupper's 
Customary  Law,  or  Mr.  Clifford's  argument  at  page  19  of  his 
judgment. 
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Then  again  turning  to  the  instances  in  the  family  to 
prove  exclusion  of  daughters  by  collaterals  "we  cannot  hold 
that  they  help  plaintiff  much.  They  are  four  in  number,  as 
follows  : — 

(1)  Hatim  Ali's  case,    where   a   daughter  was   excluded 

by  a  brother.     This  really  proves  nothing. 

(2)  Timed  Ali's  cases,  where  he  excluded — 

(a)  a  female  2nd  cousin,  daughter  of  Karim 
Bakhsh,  and  » 

(h)  a  female  1st  cousin,  daughter  of  his  uncle 
Amin-ud-din. 

Here  again  the  instances  prove  nothing,  as  Timed 
All  was  himself  married  in  each  case  to  the 
daughter  of  the  last  male  owner,  and  the 
family  arrangements  made  had  little  or  no 
practical  effect. 

(3)  Gauhar  Ali's  case,  where  a   daughter   was   excluded 

by  her  first  cousin  (father's  brother's  son). 

Instances  of  the  kind,  where  the  collaterals  are  very  near 
relatives  or  themselves  connected  by  ties  of  marriage  as  well 
as  blood,  are  very  far  from  establishing  the  conclusion  that 
male  collaterals,  however  remote,  will  always  exclude  a  daughter 
from  inheritance,  notwithstanding  a  positive  entry  to  the 
contrary  in  the  Biwaj-i-am,  and  also  notwithstanding  a  whole 
series  of  rulings  in  favour  of  the  daughter  quoted  under  article 
23  of  Rattigan's  Digest  of  Customary  Law.  We  cannot  agree 
that  the  plaintiffs  have  made  out  any  sort  of  case  for  ousting 
the  defendant  from  her  father's  land  in  opposition  to  what  is 
so  clearly  the  general  custom  among  high  class  Muhammadans, 
whose  views  on  customary  inheritance  are  notoriously  tinctured 
to  a  considerable  extent  by  their  predilection  for  Muhammadan 
Law. 

We  accept  the  defendant's  appeal,  set  aside  the  decree  of 
the  lower  Appellate  Court  and  restore  that  of  the  District 
Judge  dismissing  plaintiffs'  suit  with  costs  throughout  to  the 
defendant. 

Appeal  accepted. 
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No.  22. 

Before  "Hon.  Mr.  Jiistice  Kensington  and  Hon. 
Mr.  Justice  Shah  Din. 

MUSSAMMAT  NARAIN  DEVI— (Plaintiff)— 
APPELLANT 
Versus 
HIRA  AND  OTHERS— (Defend ants) —RESPONDENTS. 

Civil  Appeal  No.  52  of  1911. 

Punjab  Tenancy  Act,  XVI  of  IS87,  sections  59  and  112 —succession  to 
occupancy  holding— entry  in  Wajib-ul  arz  of  Settlement  Record,  1869—1873. 

The  question  being  whether  succession  in  this  case  could  be  governed  by 
an  agi-eement  between  landlords  and  occupancy  tenants  incorporated  in  the 
village  Wajib-nl-arz  as  framed  in  a  revision  of  the  record  of  rights  of  the 
Una  tahsil  extending  over  the  years  1869—1873. 

Eeld,  that  for  the  purposes  of  section  112  of  the  Tenancy  Act  the  Court 
can  only  consider  the  Wajib-ul-arz  of  the  revised  record. 

Held  further,  that  as  the  Wajib-ul-arz  was  a  part  of  the  record  taken  up 
in  1872  and  not  finally  attested  by  the  Settlement  Tahsildar  till  the  25th 
March  1873  the  entry  relied  on  did  not  fulfill  the  condition  of  section  112  in 
regard  to  time. 

The  conflict  between  the  rulings  in  97  P.  R.  1909  (Fateh  Bakhsh  v. 
Lehna)  (1),  38  P.  R.  1910  {Allah  Ditta  v.  Achhru  Mai)  (2)  and  Civil  Revision 
400  of  1908  (unpublished)  and  the  rulings  47  P.  R.  1877  (Ranjha  v. 
Chuhar)  (3),  64  P.  R.  1877  (Jowahir  Singh  v.  Asa)  (4j,  22  P.  R.  1882  (Lehna 
V.  Chetu)  {5),  196  P.  R.  1889  {Mussammat  Jiwan  v.  Ibrahim)  (6),  20  P.  R. 
1896  (I'hina  Singh  v.  Mahtab  Khan)  (7j  and  130  P.  R.  1907  (Puran  v. 
Mamun)  (8),  pointed  out. 

Further  appeal  from  the  decree  of  J.  P.  Thompson,  Esquire,  Divi- 
sional Judge,  Hoshiarpur  Division,  dated  the  13th  May  1910. 

Sundar  Das  for  appellant. 

Nihal  Chand  for  respondents. 

The  first  order  of  the  Court  was  delivered  by — 

^th  July  1912.  Kensington,   J. — This   appeal    has   been    admitted     to   a 

Division  Bench  in  consequence  of  a  conflict  of  authority.  T  he 
question  is,  whether  the  lower  Appellate  Court  should  have 
followed  the  single  Judge  rulings  published  as  97  P.  R.  J909 
{Fateh  Bakhsh  Y.  Lehna)  (1)  and  38  P.  R.  1910  {Allah  Ditta 
V.  Achhru  Mai)  (2),  read  with  an  unpublished  decision   of  26th 

(1)  97  P.  R.  1909.  (5)  22  P.  R.  1882. 

(2)  38  P.  R.  1910.  {6j  196  P.  R.  1889. 

(3)  47  P.  R.  1877.  (7)  20  P.  R.  1896. 

(4)  64  P.  B.  1877.  (8)  130  P.  R.  1907. 
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February  1909  by  the  same  learned  Judge  in  Civil  Revision 
No.  400  of  1908,  in  preference  to  a  number  of  previous  rulings 
more  or  less  in  point  contained  in — 

47  P.  E.  1877  (Ranjha  v.  Chuhar)  (3),  64  P.  B.  1877 
(Jowahir  Singh  v.  Asa)  (4),  22  P.  B.  1882  (Lehna  v.  Chetu)  (5), 
196  P.  P.  1889  {Mussammat  Jiwan  v.  Ibrahim)  (6),  20  P.  P. 
1896  (PMna  Singh  v.  l/a/i^ai)  ii^ian)  (7)  and  130  P.  P.  1907 
(Puran  v.  ilfamun)   (8). 

It  is  further  contended  for  the  plaintiff- appellant  that 
even  under  the  ruling  130  P.  B.  1907  (8)  the  defendant 
is  out  of  Court,  as  he  only  acquired  an  occupancy  title 
on  the  5th  March  1877,  and  had  no  subsisting  right  in  the 
year  1869  which  is  given  as  the  date  of  the  Wajib-ul-arz  now 
in  question. 

We  do  not  express  any  opinion  about  this  latter  contention, 
but  there  is  .some  difficulty  in  following  the  argument  of  the 
late  learned  Chief  Judge  on  the  point  unless  the  word 
"  subsists  "  as  used  in  section  112  (6)  of  the  Tenancy  Act  can 
be  read  as  meaning  "  subsisted.'' 

In  any  case  at  the  outset  of  the  argument  in  appeal  it 
occurred  to  us  as  very  doubtful  whether  the  Wajib-ul-arz  in 
question  really  was  compiled  before  the  18th  N'ovember  1871, 
as  revision  of  the  settlement  record  of  rights  for  the  Una 
tahsil  of  the  Hoshiaipur  district  was  only  undertaken  in  1869 
(see  paragraph  4  oi  Mr.  Roe's  report)  and  was  not  completed 
till  some  years  later. 

The  point  cannot  be  cleared  up  without  seeing  the  settle- 
ment record  of  1869-1874  for  the  village  Dher,  Thana 
Anandpur,  Tahsil  Una,  District  Hoshiarpur,  and  we  feel  unable 
to  proceed  with  the  appeal  until  this  has  been  done. 

"We  accordingly  direct  that  the  record  in  question  be  now 
sent  for.  On  receipt,  a  fresh  date  will  be  fixed  for  continuing 
the  hearingof  the  appeal  before  us  as  a  special  Bench,  if  possible, 
in  November  1912. 

It  may  be  observed  as  regards  the  conflict  of  authority 
that  the  same  difficulty  was  experienced  in  Civil  Appeal 
No.  105  of  191!,  but  as  that  case  was  ultimately  settled  by 
compromise  on  the  21st  November  1911  the  point  was  not 
decided. 


(1)  47  P.  R.  1877.  (4)  196  P.  R.  1889. 

\2)',&i  P.  R.  1877.  (5)  20  P.  R.  1896. 

(3). 22  P.  R.  1S82,  (6j  130  P.  R.  1907. 
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Thefjudgment  of  the  Court  was'also'^delivered  by — 
24:th  Oct.  1913.  Kensington,  J.— Our    previous   order  in  this   case,    dated 

4th  July  1912,  should  be  read  as  part  of  the  judgment.  The 
area  in  dispute  is  IS^V  kaJiah  {reviously  held  in  occupancy 
right  by  Mussammat  Buti.  On  her  death  in  1876  the 
collaterals  of  her  husband  Dhuman  allowed  the  succession  to 
go  to  her  son-in-law  Mutsaddi  as  part  of  the  settlement  of  a 
dispute  about  a  larger  ai'ea  effected  on  the  5th  March  1877. 
^lutsaddi  acquired  the  occupancy  right  in  this  small  area  on 
that  date. 

On  the  death  of  Mutsaddi's  widow  in  1905  his  collaterals 
were  successful  in  a  suit  for  the  land  brought  by  them  against 
the  collaterals  of  Dhuman.  The  judgment  of  the  Divisional 
Court  in  that  suit  (see  Civil  Revision  164  of  1907)  recognised 
that  the  rights  of  the  landlord  might  still  have  to  be 
determined  as  he  was  no  party  to  the  suit,  and  this  is  the 
point  now  before  us  in  a  further  suit  by  the  landlord  against 
the  decree-holders  of  1906. 

The  lower  Courts  have  disagreed,  the  Matisif  giving  a 
decree  to  the  plaintiif  while  tlie  learned  Divisional  Judge, 
feeling  unable  to  follow  the  single  Judge  ruling  of  this  Court  in 
3S  P.  B.  1910  (Allah  Ditlo.  v.  Achm  Mai)  (1),  has  dismissed  the 
suit  by  a  judgment  which  discusses  at  some  length  the  apparent 
conflict  between  tiiat  ruling  and  others  detailed  in  oar  order  of 
4th  July  1912.  It  then  appeateJ  to  as  that  this  decision  mi^'ht 
be  beside  the  point,  and  that  the  real  question  was,  whether,  iu 
this  particular  case,  succession  could  anyhow  be  governed  by 
the  supposed  agreement  between  landlords  and  occupancy 
tenants  incorporated  in  clause  8  of  the  village  Wajib-uUarz  as 
framed  in  a  revision  of  the  record  of  rights  of  the  Una  tahsil 
extending  over  1869-1873.  The  point  is,  whether  that  agree 
ment  is  still  effective  under  section  112,  Tenancy  Act,  as  an 
entry  made  in  a  Settlement  Record  befoi'e  the  18th  November 
1871. 

We  have  now  closely  examined  the  original  Settlement 
record  of  1873,  and  find  that  the  IVajib-ul-arz  was  a  part  of  the 
record  taken  up  in  1872  and  not  finally  attested  by  the  >ettle- 
ment  Tahsildar  till  the  25th  March  1873.  It  does  not  therefore 
fulfil  the  conditions  of  section  112,  Tenancy  Act.,  so  far  as 
clause  8  is  concerned,  even  if  an  initial  difliculty  is  got  over 
that  there  was  no  formal  signature  of  the  document  I  y  the 
landlords  and  tenants  concerned.  Counsel  for  the  defendants- 
respondents  has    argued   that    the    Wajib'ul-arz   of    1872-1873 

(1)  38, P..i2.  1910. 
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may  have  merely  perpetuated  an  earlier  condition  of  a  similar 
nature  incorporated  in  the  first  Settlement  Record  of  abont 
1S52.  There  is  no  proof  bow  far  this  is  correct,  but  in  any 
case  we,  to  that  extent,  accept  the  argument  in  the  ruling 
97  P.  B,  1909  {Fateh  Bakhsh  v.  Lehna)  (1).  For  the  purposes 
of  section  112,  Tenancy  Act,  we  have  to  consider  the  Wajih-ul- 
arz  of  the  revised  record  alone. 

The  result  is,  that  we  must  leave  still  undetermined  the 
difficult  question  of  the  px'oper  construction  of  the  conflicting 
rulings  mentioned  in  our  previous  order.  All  that  part  of  the 
decision  in  the  lower  Appellate  Court's  judgment  is  unnecessary 
owing  to  omission  to  verify  the  actual  date  of  the  Wajtb-id-arz 
of  the  revised  record.  The  so-called  agreement  in  that 
document  has  no  legal  effect  under  section  1 12,  and  to  decide 
the  course  of  succession  we  must  look  to  the  terms  of  section 
59  only. 

The  case,  then,  presents  no  diBBculty.  The  collaterals  of 
Mutsaddi  cannot  succeed,  as  the  land  was  not  occupied  by  his 
and  their  common  ancestor.  The  occupancy  rights  have  been 
extinguished  on  the  death  of  his  widow  and  the  landlord  is 
entitled  to  the  land.  The  appeal  is  accordingly  accepted. 
The  decree  of  the  Divisional  Court  is  reversed  and  that  of  the 
Munsif,  in  favour  of  the  plaintiff,  is  restored  with  costs 
thi  oughout  to  the  plaintiff. 

Appeal  accepted. 


No.  23. 

Before  Eon.  Mr.  Justice  Shah  Din. 

JAI  RAM— (Plaintiff)— APPELLANT 

Verdtis 

SARDAR  SINGH   AND  OTHERS- (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  802  of  1911. 

Custom — alienation — Brahmins  of  Mauza  Dheriala  Saigan,  Tahsil  Gujat 
Khan,  Raicalpindi  district— ancestral  property — Hindu  Liic, 

Held,  that  the  Brahmins  of  Mauza  Dheriala,  Tahsil  Gujar  Khan,  Rawal- 
pindi district  are,  in  matters  of  alienation,  governed  by  custom  and  that  one 
of  the  most  important  tests  in  determining  whether  a  certain  caste  is  or  is  not 
governed  by  agricultural  custom  is  whether  they  form  a  compact  village 
commuQity  or  at  least  a  compact  section  of  the  village  community.  In  such 
cases  there  is  a  strong  presumption  in  favour  of  the  appUcability  of  custom. 

63  P.  R.  1910  (2)  followed. 

(1;  97  P.  R.  1909  {Fateh  Baksh  v.  Lehna)> 
(2J  63  I'.  R.  1910  {Btshen  Das  v.  Ram  Dhan). 
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94  P.  R.  1907    1  .   l-:5  P.  R.  1908   fp.  569)    (2),   56  P.  fl.   1909  (3),  87 
P.  R. 1902     (4\    3i    P.    R.  1911     (5),   IP.  R.  1910  (6Wind  ^9 [2 )  U  Indian 
Cases  709  (7;,  referred  to. 
Further  appeal  from  the  decree  of  C.  L.  Dundas.  Esquire,  Divisional 

Judge,  Raxoalpindi  Division,  dated  the  25th  April  1911. 

Govind  Das,  for  appellant. 

Sewa  Ram  Singh,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
20th  May  1913.  ShahDis,  J.— A   preliminary  objection    has  b. 'en  urged  in 

this  case  by  the  pleader  for  the  respondents  that  since  the 
Divisional  Judge  has  dismissed  the  plaintiff's  suit  and  the 
value  of  the  suit,  calculated  at  thirty  times  the  Jama,  is  below 
Rs.  250,  no  further  appeal  lay  to  this  Court  under  the  un- 
amended Punjab  Courts  Act.  As  the  ]\Iunsif  passed  a  decx'ee 
in  favour  of  the  plaintiff  for  possession  of  part  of  the  land  on 
payment  of  Rs.  600,  I  hold,  following  23  P.  R.  1909  (8),  that 
a  further  appeal  was  competent  to  this  Court.  The  preliminary 
objection  is    therefore  overruled. 

The  sole  question  for  decision  in  this  appeal  is,  whether  the 
parties  to  this  suit,  who  are  Brahmin  propriefors  of  Mauza 
Dheriala  Saigan,  Tahsil  Gujar  Khan,  District  Rawalpindi,  are 
governed  in  matters  of  alienation  of  ancestral  landed  property 
by  Hindu  Law  or  by  custom  ?  The  Subordinate  Judge  held 
that  they  were  governed  by  custom,  and  not  by  their  personal 
law,  while  the  Divisional  Judge  has  come  to  a  contrary  con- 
clusion. After  hearing  the  pleaders  on  both  sides  and  care- 
fully considering  the  evidence  on  the  record,  I  think  that  the 
view  of  the  Subordinate  Judge  is  correct.  A  reference  to  the 
history  and  constitution  of  Mauza  Dheriala  Saigan,  in  which 
the  parties  reside  and  in  which  the  land  in  dispute  is  situate, 
shows  that  this  village  was  founded  a  very  long  time  ago  by 
the  ancestors  of  Brahmins,  got  Saigan ;  that  from  the  date  of 
its  foundation  the  majority  of  the  proprietors  have  been  Brah- 
mins of  this  got ;  that  since  the  first  regular  settlement  the 
village  has  consisted  of  two  tarafs,  taraf  Brahminan  and  taraf 
Zimiudaran  ;  and  that  the  Brahmins  have  fi-om  the  very  begin- 
ning constituted  a  compact  village  community.   The  evidence  of 


(1)  94  P.  R.  1907  {Ram  Chand  v.  Thakar  i^as). 

(2)  125  P.  R.  1908  (p.  569)  {Uira  Nand  v    Uari  Chand). 
(3;  56  P.  R.  1909  {Devi  Ditta  v.  Dropti) 

(4}  87  P.  R.  1909  {Dab  v.   Mohlu). 

(5j  34  P.  R.  1911  (Daswandi   v.  Mahant.  Krishen   Dcv). 

(6j  1  P.  R.  1910  {Mussammat  Maya  v.  Gurdit  Singh i. 

(7;  (1912;  13  htdtan  Cases  709  (Fakir  Chand  v.  Rom  Chand). 

(8)  23  P.  R.  1909  {Kishan  Chand  v.  Taj-ud-din). 
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the  Patwari   shows    that  of  the   total  area  of  the  village,    1,268 

gh'iimom,     taraf  Brahmiaan   comprises  707  ghuma'iiis  and  taraf 

Zimindarati    543    ghumaons.     There  are  four  Lambardars  of  the 

village,  of  whom  three  ai'e   Brahmins  and    one  a  Muhammadan, 

the  latter  being  Lambardar  of  taraf  Zimindaran.     The  Patwari 

also  says    that  the    population   is    about    800    or    900  souls,   of 

whom  600  or  700  are   Brahmins.     It  is   also  in   evidence    that 

there  is  no    birt  in   this  village,   and  that   the  Brahmins    do  not 

perform  any  priestly   faactions,   though   a   good  many    of    them  - 

have  taken  to  service.     It   appears  that    such    of  the   Brahmin 

proprietors    as  are    not   in   service    depend   for  their   livelihood 

entirely   up  )n  agriculture,    and  that   the  income   of  those    who 

are  in  service  is  supplemented   by  their  income    as   landowners. 

It  isfurther    shown  that,  so  far  as  regards  the  rules  of  succession, 

the  Brahmins  of  this  village  are    not  governed  by    Hindu    Law, 

as    among    them    admittedly     daughters      are    excluded     from 

inheritance  by  collaterals. 

In  view  of  the  facts  stated  above,  it  seems  to  me  that  the 
initial  presumption,  that  the  parties  in  this  case  being  Brahmins 
were  governed  by  Hindu  Liw,  and  not  by  custom,  has  been 
sufficiently  rebutted,  and  that  the  onus  has  been  shifted  on  to 
the  party  who  asserts  that  in  matters  of  alienation  the 
Brahmins  of  this  vdlage  are  governed  by  their  personal  law. 
The  appellant's  pleader  has  cited  No.  94  P.  R.  1907  (1),  125 
P.  R.  1908,  p.  569  (2),  56  P.  B.  1909  (3),  87  P.  R.  1909  (4),  63 
P.  R.  1910  (5),  and  84  P.  R.  1911  (6).  On  the  other  hand,  the 
respondents' pleader  has  relied  mainly  on  125  P.  R.  1908  (2), 
IP.R.  1910(7),  and  Second  Appeal  920  of  1910  decided  by 
this  Court  on  tlie  9th  February  1912  (13  Indian  Cases,  p. 709)  (8). 
I  have  carefully  considered  all  these  rulings  and  it  seems  to 
me  that  the  facts,  which  have  been  pi'oved,  in  the  present  case, 
fully  justify  the  conclusion  that  the  Brahmins  of  Mauza 
Dheriala  Saigan  are  governed  by  custom,  and  not  by  Hindu 
Law,  and  that  in  matters  of  alienation  their  powers 
are  subject  to  the  Same  restriction  as  those  of  agricultural  tribes 
in  other  parts  of  the  Rawalpindi  district.  In  regard  to  cases  re- 
lating to  agricultural  land  OAvned  by  Brahmins  in  this  Province, 
I  agree  with  the  observations  of  Johnstone,  J.,  in  63  P.  R.  1910  (5), 

(Ij  91  P.  R.  1907  {Ram  Ckand  v.  Thakar  Das). 

(2j  125  P.  R.  1908  fp.  569j  {Hira  Naiid  v.  Hari  Ghand). 

(3)  56  P.  R.  1909  IDevi  Ditta  v.  Dropli). 

(4j  87  P.  R.  1909  (Dalo  v.  Mohlu). 

(5)  63  P.  R.  1910  {Bishea  Das  v.  Ram  Dhan). 

(6)  34  P.  R.  1911  {Daswandi  r.  Mahant  Krishen  Dev). 
(7J  1  P.    R.   1910  (Mussanvnat  Maya  v.  Gurdit  Singh). 

(8)  (1912J  13  Indian  Cases  709  {Fakir  Chand  v.  Ram  Ghand). 
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"  that  ordinarily  one  most  important  test  is,  whether  the 
"  Brahmins  in  question  are  a  compact  village  community  or  at 
'■  least  a  compact  .section  of  the  village  c:)mmanity  ?  In  -juch 
"  cases  there  is  a  strong  presumption  in  favour  of  custom." 

For  the  x'easons  given  above,  I  hold  that  the  parties  in 
this  case  are  governed  by  custom,  and  not  by  Hindu  Law,  and 
thai  the  sale  in  dispute,  so  far  as  it  relates  to  ancestral  land, 
must  be  held  to  be  invalid  unless  it  is  shown  to  have  been 
made  for  consideration  and  legal  necessity.  Both  the  Courts 
below  have  found  that  full  consideration  passed  under  the 
sale  in  question  ;  but  whereas  the  Subordinate  Judge  has 
held  that  of  the  cousidei'ation  money  only  Rs.  600  was  raised 
for  legal  necessity,  the  Divisional  Judge  has  not  dealt  -.vith 
this  point  because,  upon  his  view  of  the  case  the  question  of 
legal    necessity   for  the   sale  did    not  arise   at  all. 

Holding,  as  I  do,  that  legal  necessity  for  the  sale  of  the 
ancestral  land  must  be  proved,  I  must  accept  this  appeal  and, 
setting  aside  the  decree  of  th^  f)ivisional  Judge,  I  send  the 
case  back  under  order  XLl,  rule  "23,  Civil  Procedure  Code,  for 
a  decision  of  the  question  as  to  how  much  of  the  sale  considera- 
tion was  covered  by  legal  riecessity  in  this  case-  The  appellant 
will  get  his  costs  in  this  Court  against  the  contesting  respondents. 

Appeal  accepted.. 


No.  24. 

Before  Hon.  Mr.  Jtcstice  Shah  Din. 

RAM  LAL— (Plaintiff)— APPELLANT 

Versus 

GOPI—(Defexdant)— RESPONDENT. 

Civil  Appeal  No.  1321  of  1913. 

Custom— alienation— Brahmar(.s  of  Mauza  Daagoh  Khurd,  Una  tahsil, 
Hoihiarpur  district — Hindu  Law. 

Held,  that  in  matters  of  alienation  a  childless  Brahraaa,  proprietor  of 
Mauza  Dangoh  Khurd  in  the  Una  tahsil  of  the  Hoshiarpur  district,  is 
governed  by  agricultural  custom,  and  not  by  Hindu  Law, 

Held  also,  that  a  rule  of  custoai  may  be  established  and  held  to  be  of 
binding  force,  even  where  no  instance  is  forthcoming,  if  there  is  an  over- 
whelming preponderance  of  oral  testimony  of  those  governed  by  it,  and  likely 
to  know  of  its  existence,  in  its  favour, 

55P.i2.  1903  (F.  Zi)  rp.  234)  fl)  and  ]10 /'.  i?.  1006 'F.  B.j  'p.  393) 
{2)y  cited  and  followed. 

34  P.  R.  1911  (3j,  referred  to. 

a)  55  P.  li.  1903  (F.  B.)  (p.  234)  (Jowala  v.  Hira  Siiigk). 
C^)  110  /'.  fi.  1906  {F.B.J  (p.  393;  {Daya  Ram  v.  Sohel  Singh). 
(3j  34  P.  R.  1911  (Danwandi  v.  Mahant  Krinhen  Dev). 
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Further  appeal  from,  the  decree  of  J.  P.  Thompson,  Esquire,  Divi- 
sional Judge  of  the  Hoshiarpur  Division,  dated  the  19th  May 
1910. 

Tek  (>hand,  for  appellant. 
Umar  Bakhsh,  for  respondent. 
The  judgment  of  the  learned  Judge  was  as  follows  : — 

Shah  Din,  J. — The   facts   of  this  case  are  very  fully  stated       lat  July  1913. 
in   the   judgment  of  the    learned  Divisional  Judge.     The  ques- 
tions for  decision  in  this  appeal  are  : — 

(1)  Whether   the   parties  entered    into   a    compromise 

before  the  local  commissioner,  who  was  appointed 
by  the  Munsif,  to  make  an  inquiry  into  the 
question  of  custom  that  arises  in  this  case,  and 
whether  they  are  not  bound  by  that  compromise  Y 
and 

(2)  If   the     parties      have     not     settled     the    ease   bv 

compromise,  whether,  in  mattei^s  of  alienation 
of  ancestral  land,  a  childless  Brahman  proprietor 
of  Mauza  Dangoh  Khurd  in  the  Una  tahfil  of 
the  Hoshiarpur  district,  is  governed  by 
agricultvu-al  custom  or  by  Hindu  Law  ? 

On  the  tirst  question,  I  agree  with  the  Divisional  Judge 
that  the  statement.?  made  by  the  parties  in  the  first  Court 
on  the  17th  July  1909,  clearly  show  that  the  alleged 
compromise  ai'rived  at  between  them  before  the  local 
commissioner  three  days  previously  was  not  considered  by 
them  as  of  binding  e^ect,  as  we  find  the  plaintiff  stating 
on  the  said  date  that,  if  the  defendant  chose  to  repudiate 
the  compromise,  the  Court  was  at  liberty  to  give  its  decision 
on  the  merits  of  the  cat;e,  and  that  he  (the  plaintiff) 
would  sue  the  defendant  to  recover  from  him  the  sum  of 
Rs.  70  which  he  had  paid  him  in  accordance  with  the 
compromise.  The  defendant  repudiated  this  compromise 
altogether  and  said  that  he  had  been  forced  by  the  local 
commissioner  to  accept  the  terms  thereof.  In  these 
circumstances,  I  hoid  that  the  case  was  not  settled  by 
the  parties  by  a  lawful  compromise,  and  the  Divisional 
Judge  was,  therefore,  right  in  deciding  the  appeal  on  the 
merits. 

The  second  question  set  out  above  is  a  most  import- 
ant question  in  the  case.  Upon  that  question  the  Munsif 
held     that     the    parties    were  governed    by   custom,  and    not 
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by  Hindu  T^aw,  and  that  therefore  the  plaintiff  had  a 
right  to  contest  the  sale  made  by  Jai  Karan  in  favour 
of  the  defendant  in  1889.  He  accordingly  decreed  the 
plaintiff's  claim  conditionally  on  his  paying  Rs.  70  to  the 
defendant.  The  Divisional  Judge,  on  the  other  hand,  held  that 
the  parties  were  governed  by  Hindu  Law,  and  not  by  custom, 
and  he  therefore  accepted  the  appeal  and  dismissed  the  plain- 
tift''8  suit. 

After  hearing  arguments  on  both  sides  and  referring  to 
the  record,  I  think  that  the  view  taken  by  the  Munsif  is 
correct.  A  reference  to  the  history  of  the  village  shews  that 
its  oi-iginal  owneis  were  Brahmans  of  the  Raru  g6t,  and  that, 
some  four  generations  ago,  Brahmans  of  the  Dogra  got,  to 
»  which   the    parties    belong,  came  from  Pirthipur,  a  village  close 

by,  and  acquired  land  in  Mauza  Dangoh  Khurd  from  the 
original  IJaru  owners.  The  whole  of  the  village  is  owned  by 
Brahmans  of  these  two  g6ts,  135  ghumaons  belonging  to  Raru 
Brahmans  and  52  ghumaons  to  Brahmans  of  the  Dogra  g6t. 
The  parties  still  reside  at  village  Pirthipur,  which  is  a  Rajput 
village  in  which  there  are  only  twelve  families  of  Brahmans 
belonging  to  seven  different  g6ts,  of  which  two  families  are  of 
the  Dogra  Brahmans,  one  of  them  being  the  pai  ties' family. 
In  Pirthipui-  the  Brahmans  have  no  share  in  the  shamilat  ; 
while  in  village  Dangoh  Khurd,  in  which  the  land  in  suit  ia 
.situated,  the  Brahmans  own  the  shamilat  as  well  as  the  whole 
of  the  khewat  land.  The  Bi-ahmans  of  Raru  g6t  in  Dangoh 
Khurd  constitute  a  compact  village  community  and  the  Brah- 
mans of  the  Dogra  gOt,  who  own  and  cultivate  agricultural 
land  in  this  village,  although  they  live  at  Pirthipur,  are,  to  all 
intents  and  purposes,  members  of  the  same  community.  It  is 
not  denied  that,  except  some  well-to-do  persons,  all  the 
Brahmans  of  the  Dogra  g6t  till  the  soil  with  their  own  hands  ; 
that  they  do  not,  so  far  as  the  evidence  on  the  record  goes,  carry 
on  any  priestly  functions  ;  and  that  among  them  daughteis  do 
not  succeed  to  their  father's  property  in  the  absence  of  sons, 
as  they  would  succeed  if  this  class  of  Brahmans  were  governed 
by  Hindu  Law.  The  lo3al  Commissioner,  Sant  Ram,  who 
made  the  inquiry  into  custom  on  the  spot,  is  a  Raj[)ut  Zaildar 
who  belongs  to  the  prinicipal  village  of  the  Punjab  Ilaka 
in  which  Dangoh  Khurd  is  situated  ;  and  he  ha.s  examined  no 
less  than  sixty  witnesses — all  Brahmans,  who  reside  in  seventeen 
different  villages  in  that  tract.  With  the  exception  of  five  or  six 
witnes-es  produced  by  the  defendant,  all  of  them  have  unani- 
mously stated  that  the  parties,  as  welZ  as  Brahmans  of  other 
g6tB    inhabiting   the    Punjab    Ilaqa   in   the    Una  tahsil,    follow 
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agricultural  custom,  and  not  Hindu  Law  ;  and  the  local  com- 
missioner has  accepted  their  evidence  on  this  point  as  correct 
and  has  reported  accordingly.  As  observed  by  Chatterji,  J.,  in 
No.  55  P.  B.  1903  {F.  B  )  (at  page  284)  (1)  :— "  A  rule  of 
"  custom  may  be  established  and  held  to  be  of  binding  foi  ce  even 
"  where  no  instance  is  forthcoming,  if  there  is  an  overwhelmirg 
"  preponderance  of  oral  testimony  of  those   governed  by   it  and 

"likely    to    know    of  its   existence  in    its  favour " 

Similar  observations  are  to  be  found  in  No.  110  P.  B.  1906 
{F.  B.)  at  page  .393  (2): — "  The  proof  of  custom  should  not  be 
•' confined  merely  to  judicial  precedents  and  definite  instances, 
"  but  might  consist  in  the  delibei'ate  and  well-considered  opinion 
"  of  the  people  living  under,  and  governed  by,  the  custom  and 
"  in  other  recognized  modes  of  establishing  its  existence."  I 
entirely  agree  in  these  observations  ;  and  it  seems  to  me  that  the 
unanimous  testimony  of  no  less  than  fifty -four  witnesses,  who 
are  all  Brahmans,  and  who  have  stated  on  oath  that  the  Brahmans 
of  the  tract  in  which  they  live  are  governed  by  custom,  and  not 
by  Hindu  Law,  is  entitled  to  very  great  weight  ;  and  the  matter  is 
practically  clinched  when  we  find  that  among  the  Brahmans  with 
whom  we  are  concerned  in  this  case,  daughters  are  admitted- 
ly excluded  from  inheritance  by  their  fathers'  collaterals. 
It  is  not  proved  that  in  the  village  of  Daugoli  Khurd  any 
alienations  of  ancestral  land  have  been  made  by  cliildless 
Brahmans  of  the  Dogra  got  to  the  prejudice  of  their  agnates  ;  and 
under  all  the  circumstances  of  this  case  it  must  be  held  that 
the  parties  are  governed  by  custom,  and  not  by  Hindu  Law. 
The  onus,  therefore,  lay  on  the  defendant  of  proving  that  the 
sale  in  dispute  was  valid  by  custom  and  I  am  clear  that  he  has 
failed  to  discharge  that  onus.  The  Dharmsal  case,  to  which 
the  Divisional  Judge  has  referred  in  his  judgment  and  on  which 
he  has  placed  much  reliance  is  the  one  reported  as  No.  34  f .  B, 
1911  (3),  and,  as  will  be  seen  from  tl*  report,  the  decision  of 
this  Court,  which  reversed  the  judgment  and  decree  of  the 
learned  Divisional  Judge  in  that  case,  is  entirely  in  favour  of 
the  plaintiff. 

For  the  reasons  given,  I  accept  this  appeal  and,  setting 
aside  the  decree  of  the  Divisional  Judge,  1  restore  that  of  the 
Munsif  with  costs  throughout. 

Appeal  accepted, 

(1)  55  P.  R.  1903  (F.  B.)  (p.  234)  (Jowala  v.  Hira  Singh) 

(2)  110  P.  R.  1906  (F.  B.)  (p.  393)  iDaya  Ram  v.  Solid  Singh). 

(3)  34  P.  R.  1911  (Daswandi  v.  Mahani  Krishen  Dei). 
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No.  25. 

Before  Hon.  Mr  Jicstice  Johnstone  and  Hon. 
Mr.  Justice  Shah  Din. 

PUNNA  LAL—(Plaixtifp)— PETITIONER 

Vers'>.< 

SETH  C0W8JI  AND  ANOTHER— (Defendants)— 

RESPONDENTS. 

Civil  Revision  No.  435  of  1911. 

Rerision  (Civil)— conduct  of  petitioner  shewing  acquiescence  in  the  order 
objected  to — refusal  of  Chief  Court  to  exercise  its  retisional  jurisdiction  — 
conflict  of  rulings  as  to  admisi'ibility  of  remedy  on  revision  xvhere  petitiimer 
has  another  remedy  by  way  of  appeal  from  the  final  decree. 

An  ex-parte.  decree  was  passed  against  the  defendant-respondent  in  the 
case  and  they  applied  to  have  it  set  aside.  The  District  Judge  passed  au 
order  on  6th  December,  setting  aside  the  ex  parte  decree  conditional  on  the 
respondents  paying  to  the  plaintilis-petitioners  Rs.  25  by  way  of  cost.  The 
costs  were  paid  on  the  7th  December  and  received  by  petitioner  without 
protest.  On  the  8th  plaintiff-petitioner  put  in  his  replication  to  the  respon- 
dent's pleas.  On  lOlh  December  the  case  was  made  over  to  the  Sub-Judge 
for  trial  and  on  the  14th  that  Court  appointed  a  commissioner  to  go  through 
the  accounts  of  the  parties  and  report  thereon,  on  the  6th  Febniary  1911  the 
petitioner  filed  the  present  petition  for  revision. 

Held,  that  the  petitioner's  conduct  after  the  order  of  the  6th  December 
shewed  that  he  did  not  consider  himself  materially  prejudiced  by  the  order 
and  taking  into  consideration  the  delay  in  filing  this  petition  the  Chief  Court 
was  justified  in  declining  to  exercise  its  re  visional  jurisdiction  in  favour  of 
the  petitioner. 

The  conflict  in  the  rulings  125  F.  R.  1892  (1)  and  L  L.  B.  34  All.  592 
(2;  on  the  one  hand  and  LL.R.  22  Cai.  981  (3j,  9  Cai.  W.  .V.  584  (4)  and 
/.  L.  R.  25  All.  280  (5)  on  the  other,  pointed  out. 

Fetitionfor  revision  of  the  order  of  Mirza  Zafar-Ullah  Khan,  District 
Judge,  Sialliot,  dated  the  6th  December  1910. 

Badar-ud-Din,  for  petitioner. 
Tirath  Ram,  for  respondents. 
The  judgment  of  the  Court  was,  delivered  l)^ — 
24/7,  n  /    'QH  Shah  DiN,  J. — This  is  a  i  etitiun    for  revision    under  section 

70  (M    {«)  of    the    Punjab    Couits    Act,    1884,  as    amended  by 

(1)  125  P.  R  lSy2  (Has!'an  AH  Shah  v.  Salig  Ram). 

(2)  (1912;  I.  L.  U.  M  All.  59l'   {ISand  Uom  v.  Bhopul  Sivgh). 

i3)  (1895)  1.  L.  R.  22  Cat.  981  [Chintamony  Daf!si  v.  Raghounalh  Sahoo-. 
4;  (1905;  y  Cal.  W.  A'.  584  (Krishna  Chandra  Gaidar  v.  Moheshchandra  Saha). 
\o)  (1903;  /.  L.  R.  25  All  280  (Tasadduq  Husain  v.  Hayat-un-Niiia)» 
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Act  XXV  of  1899.  The  facts  which  are  material  to  the 
decision  of  the  revision  are  briefly  these  :- On  the  22nd  April 
190.^  the  petitioner  brought  a  suit  in  the  Court  of  the  Distiict 
Judge,  Sialkot,  against  the  respondents  for  recovery  of 
Rs  1,464-3-4.  The  respondents  did  not  put  in  an  appearance, 
and  an  ex  parte  decree  was  passed  in  favour  of  the  petitioner 
against  them  on  the  6th  December  1909.  On  the  5th  Decem- 
ber 1910  the  x-espondents  applied  to  the  District  Judge  for  an 
order  to  set  aside  the  ex  parte  decree.  On  the  6th  December 
1910  the  said  application  was  accepted  and  ihe  ex  parte  decree 
was  set  aside  by  the  District  Judge  conditional  on  the  respond- 
ents paying  to  the  petitioner  Rs.  25  by  way  of  costs.  The 
respondents  paid  in  the  amount  of  costs  on  the  7th  December 
and  filed  a  written  statement  in  answer  to  the  plaintiff's  claim. 
The  petitioner  i*eceived  the  costs  without  protest,  and  on  the 
8th  December  he  put  in  his  replication  to  the  respondents' 
pleas.  On  the  lOth  December  the  case  was  made  over  to  the 
Sub-Judge,  Sialkot,  for  tiial.  On  the  14th  December  the 
Court  appointed  a  Commissioner  to  go  through  the  accounts 
of  the  parties  and  to  submit  a  report. 

The  present  petition  for  revision  was  filed  in  this 
Court  on  the  6th  February  J  91 1  and  was  admitted  to  a  hearing 
in  Chambers  on  the  22nd  March  1911. 

Before  the  learned  Chief  Judge  a  preliminary  objection 
was  raised  on  behalf  of  the  respondents,  on  the  authority  of 
No.  125  P.  B.  1892  (I),  that  no  revision  lay  in  this  Court  ;  and 
in  view  of  the  importance  of  certain  questions  of  law  connected 
with  the  preliminary  objection  the  petition  for  revision  has  been 
referred  to  a  Division  Bench  for  disposal. 

Lala  Tirath  Ram  on  behalf  of  the  respondents  has  urged 
liefore  us  that  since  it  would  be  open  to  the  petitioner,  in  an 
appeal  from  the  final  decree  which  might  be  passed  by  the 
Lower  Court  against  him  in  this  ca<e,  to  question  the  correctness 
or  propriety  of  its  order  of  the  6th  December  1910  settino- 
aside  the  ex  parte  decree  of  the  6th  October  190i*,  it  is  not 
competent  to  him  to  come  up  to  this  Court  on  the  revision  side 
at  this  stage  of  the  litigation  with  a  prayer  asking  that  the 
order  of  the  6th  October  1909  be  set  aside,  and  in  support  of 
this  contention  he  has  relied  on  125  P.  P.  289^  (I), 
and   /.    L.    U.   ;i4   All.     692     (2).     He  has   further    com  ended 


(1)  125  P.  R.  1892  (Hassan  AH  Shah  v.  Salig  Ravi). 

(2)  (19L2J  7.  L,  R.  34  All.  592  (Wand  Ram  v'.  Bhopal  Singh). 


96  nviL  JUDGMENTS— No.  26.  [Record, 


that  even  if  a  revision  did  liejjin  this  Court,  in  view  of  the 
conduct  of  the  petitioner  in  the  Court  below  in  acquiescing  in  the 
order  under  revision  by  accepting  from  the  respondents  Rs.  25 
as  costs  and  by  filing  his  replication  to  their  pleas,  his 
petition  for  revision   should  not  be  entertained  by  this  Court. 

In  connection  with  the  first  contention  there  appears  to  be 
a}  conflict  of  authority.  Mr.  Badr-ud-Din  for  the  petitioner 
relies,  in  support  of  his  position  that  under  the  circumstances  of 
thiscflsea  revision  does  lie  in  this  Court,  on  I.  L  B.  22  Gal. 
98lf(l).  I.  I.E.  9  Cat  TV.  N.  684  (2),  and  J.  L.  B.  25  All. 
280  (3),  and  these  authorities  would  seem  to  lay  down  a  rule 
of  law  different  from  that  laid  down  in  the  decisions  cited 
by  the  respondents'  pleader.  It  is,  however,  unnecessary 
for  us  to  consider  the  correctness  or  otherwise  of  the  conten- 
tion thus  raised,  for,  in  our  opinion,  the  second  contention 
of  the  respondents'  pleader  that  in  any  case  this  petition 
for  revision  should  not  be  entertained  by  this  Court  has 
much  force  and  must  prevail.  The  petitioner's  conduct  after  the 
order  of  the  6th  December  191^,  in  accepting  Rs.  25  as  costs 
from  the  respondents  without  protest  and  in  filing  his  replication 
to  their  pleas  and  in  otherwise  acquiescing  in  the  orders 
subsequently  passed  by  the  Court  below  in  the  course  of  the 
suit  shows  that  he  did  not  consider  himself  materially 
prejudiced  by  the  saidoider  of  the  6th  December  1910,  and 
it  is  notewortliy  that  it  was  not  until  the  6th  February  191 1 
that  he  filed  the  present  petition  for  revision  in  this  Court. 
We  think  that  in  these  circumstances  this  Court  should  not 
exercise  its  re  visional  jurisdiction,  which  is  intended  to  be 
exercised  only  in  exceptional  cases,  in  favour  of  the  petitioner. 
We  accordingly  accept  the  preliminary  objection  and  decline 
to  go  into  the  question  of  the  correctness  or  propriety  of  tlie 
order  of  the  6th  December  1910.  The  petition  is  dismissed 
with  costs. 

Appeal  dismissed. 


(1)  (1895)  I.  L.  R.  22  Cnl.  981  (Chintamony  Dassi  v.  Raghoo  Nath  Sahno). 

(2)  (1905j  /.  L.  U.  9  Cal.  W.  A'.  584  (Krishna  Chandra  Gaidar  v.   Mohe^k 

Chandra  Saha). 
(3)  (1903;  /.  L.  R.  25  All.  {Tasadduq  Husain  v.  Ilayat-un-Nissa). 
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No.  26. 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Jtidge,  and  Hon. 
Mr.  Justice  Beadon. 

AMIR  SHAH  AXD  KAMIR^SHAH—( Defendants)— 

APPELLANTS 

Versus 

JETHA^AND  ANOTHER— (Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  477  of  1909. 

Punjab  Pre-emption  Act,  11. 0/  1905,  section\^ll,'i>\'o\i?.0'-efect  on  rights 
of  pre-emptor  where  vendee  acquires  a  new  status  after  date  of  sale. 

On  the  23rd  October  1906  agricultural  land  was  sold  by  an  Arora 
proprietor  to  a  Kureshi  and  on  the  12th  April  1907  the  Kureshis  were 
declared  members  of  an  agricultural  tribe.  In  October  -1907  plaintiff,  an 
Arora  of  same  tribe  as  vendee  and  a  co-sharer  in  the  khata  comprising  the 
land  sold  (Pre-emption  Act,  section  11,  proviso),  brought  the  present  suit  for 
pre-emption.  It  was  contended  that  inasmuch  as  the  vendee  ■  became  a 
member  of  an  agricultural  tribe  before  the  date  of  suit  he  acquired  aright 
of  preemption  at  least  equal  to  that  of  the  plaintiff,  whose  suit  must  conse- 
quently fail. 

Held,  following  the  ruling  of  the  majority  of  the  Full  Bench  in  90  P.  R. 
1909  (F.  B.)  (1),  that  the  plaintiff  must  succeed  by  reason  of  the  superiority 
of  his  position  at  the  date  of  sale  and  his  retention  of  the  status  on  which 
his  suit  was  based. 

53  P.  R.  1911    i2),'distinguished. 
Further  appeal  from  the  decree  of  Q.  Q.  Henriques,  Esquire,  Divi- 
sional Jurlge,  >hahpur  Division,  dated  the  2nd  MarcA.  1909: 

Muhammad  Shafi,  for  appellants. 
Morton  and  Ganpat  Rai,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by — 

Sir  Arthur  Reid,  C.  J.— This  is  a  suit  for  pre-emption.  ^\st  Oct.  idVi. 
The  vendor  was  an  Arora,  resident  in  a  village,  and  the  land 
sold  was  agricultural  land.  The  purchaser  was  a  Kureshi 
of  the  same  village,  was  an  agriculturist,  and  a  co-sharer  in  the 
hhata  which  comprised  the  land  sold.  The  sale  was  effected  on 
the  23rd  of  Octohcr  1906  and'on  the  12th  April  (the  lower  Appel- 
late Court  says  the  2ud,  but  the  12th  is  recorded  in  Shadi  Lai's 
Punjab  Pre-emption  At)  1907,  a  notification  was  issued  by  the 
Punjab  Government  declaring  Kureshis  members  of  an 
agricultural  tribe  within  the  terms  of  the  Act.  The  plaintiff 
was  an  Arora,  a  member  of  the  vendor's  tribe,  and  a  co- sharer 
in   the   khata     comprising   the    land   sold.     He    consequently 

(1)  90  P.  R.  1909  {F.  B.)  (Sanwal  Das  v.  Gurparshad). 
(^  53  P.  R.  1911  {Sundar  Da$  v.  Bajjan  Singh). 
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fulfilled  the  conditions  of  the  proviso  to  section  11  of  the 
Pre-emption  Act  and  his  and  the  vendor's  tribe  was  not,  and 
is  not,  an  agricaltiiral  tribe  within  the  terms  of  the  Act. 

A  preliminary  objection  that  no  further  appeal  lay,  by 
reason  of  the  value,  for  purposes  of  jurisdiction,  of  the  land 
in  suit,  at  thirty  years  Government  revenue,  being  less  than 
Rs.  250,  was  overruled  at  the  hearing.  It  is  true  that  the 
Govemmeiit  revenue  is  only  about  Rs.  L'-8-10,  but  the 
pre-emptive  price  was  found  by  the  lower  Appellate  Court 
to  be  Rs.  800,  and  this  finding  has  not  been  contested  before 
us,  and  24  P.  R.  1003  (F.  B.)  (1),  is  direct  aathority  for 
holding   that  a   further  appeal  lay. 

The  lower  Appellate  Court  held  that  the  plaintifF  had 
at  the  date  of  sale  a  right  of  pre-emption,  and  that  the 
purchaser  had  at  that  time  no  right,  and  decreed  the  suit. 
Counsel  for  the  purchaser-appellant  contended  that,  innsmuch 
as  the  purchaser  became  a  member  of  an  agricultural  tribe 
before  the  date  of  suit,  he  acquired  a]right  of  pre-emption  at 
least  equal  to  that  of  the  plaintiff  whose  suit  must  consequently 
fail.  The  authorities  cited  for  thi.s  proposition  were  all,  with 
the  exception  of  53  P.  E.  1911  (J),  prior  to  90  P.  B.  1909 
(F.  B.)  (3),  in  which  a  majority  of  the  Full  Court  decided 
that  the  pj-e-emptive  rights  of  the  parties  must  be  decided  by 
their  rights  at  the  date  of  sale,  provided  that  the  position  of 
a  party  had  not  been  altered  otherwise  than  by  some 
improvement  in  the  position  of  another  party.  The  effect  of 
this  ruling  is  that  the  purchaser's  acquisition  of  a  right  of 
pre-emption,  equal  or  superior  to  that  of  the  plaintiff,  after 
suit  but  prior  to  decree,  has  not  the  effect  of  depriving  the 
plaintiff  of  the  benefit  accruing  to  him  from  the  superiority 
of  his  right  at  the  dat^e  of  sale,  provided  that  he  has  not 
divested  himself  of  that  right  or  been  deprived  of  it  in  some 
mauiier  other  than  the  acquisition  of  a  right  independently 
of  him  or  of  the  property  on  the  owner.ship  of  which  his 
right  is  based. 

53  P.  B-  1911  (2),  does  not  help  the  appellant,  the  facts 
and  ratio  decidendi  being  clearly  distinguishable.  In  that  case 
the  person,  who  asserted  his  right  of  pre-emption  privately, 
after  institution  of  the  plaintiffs'  suit  and  acquired  tIig  pi'operty 
from  the  purchaser,    had    at  the  date  of    the  sale  in    respect  of 

(1)  24  P.  R.  1903  (F.  B.)  (Ghulam  Ghaus  v.  Nabi  Bakhsh). 
(2j  53  P.  R.  191 1  (Sundar  Singh  v.  Snjjan  Singh), 
{i)  90  P.  R.  1909  (F.  B.)  (Sanwal  Dat  v.  Gurpanhad). 
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which  a  suit  was  filed  a  right  of  pre-em{>tion  equal  to  the 
plaintiffs'  right.  90  P.  E.  1909  (F.  B.)  (1),  was  not  referred  to 
in  53  P.  R.  1911  (2),  obviously  in  consequence  of  the 
distinction  between  the  facts  of  the  two  cases. 

The  plaintiff  must  succeed  by  reason  of  the  superiority  of 
his  position  at  the  date  of  sale  and  his  retention  of  the  status^ 
On  which  his  suit  was  based,  and  the  appeal  fails  and  is 
dismissed  with  costs. 

Appeal  dismissed. 


No.  27. 

Before  Eon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge,  and  Hon. 

Mr.  Justice  Beadon. 

JOT  RAM  AND  OTHERS— (Plaintiffs)— APPELLANTS 

Versus 

HARDAWARI  AND  ANOTHER- (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  5S8  of  1909. 

Custom — succession  to  property  of  adopted  son — over  which  his  adoptive 
father  had  an  absolute  power  of  disposal— rights  of  collaterals  of  adoptive 
father. 

Eeld,  that  the  principle  of  reversion  to  the  heirs  of  the  donor  or  appointer 
is  limited  to  property  over  which  he  had  not  unrestricted  power  of  disposition, 
and  that  consequently  the  collaterals  of  the  appointer  could  not  succeed  to 
the  land  of  the  appointed  heir  (on  the  latler's  death  without  hneal  descen- 
dants) where  such  land  was  not  ancestral. 

12  /'.  R.  1892  {F.  B.)  (3j,  117  P.  R.  1906  (i),  88  P.  R.  1906  (5),  63 
P.  R.  1912  (6),  94  P.  R.  1913  (7)  and  Rattigan's  Digest,  article  55,  referred  to. 

Further  appeal  from  the  decree  of  H.  Scott-Smith,    Esquire,  Divi- 
sional Judge,  Ferozepore  Division,  dated  loth  February  1909. 

Badr-ud-Din  Kureshi  and  Gokal  Chand,  for  appellants. 

Manohar  Lai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by 

SiK  Arthdr  Reid,  C.  J.— This  is  a  suit  by  the  collatei-als  of      2Ut  Oct.  1913. 
one    Diala    lor   agricultural  land  left  by  him.     The  case  for  the 


(i)  90  P.  R.  1909  (F.  B.)  {Samcal  Das  v.  Gurparshad). 
(2j  53  P.  R.  1911  {Sundar  Das  v.  Sajjan  Singh). 

(3)  12  P.  R.  1892  iF.B.)  (Sita  Rum  v.  Raja  Ram). 

(4)  117  P.  R.  1906  {Gurditta  v.  Atar  Singh). 

(oj  88  P.  R.  1906  (Punjab  Singh  v.  KhatanSinah) 
(6j  63  P.  R.  1912  (Sant  Singh  v.  Sadda). 
(7j  94  P.  R.  1913  {Ralia  v.  Wariam  Singh), 
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plaintifp-appellants  is  that  the  land  in  suit  was  ancestral  ;  that 
one  Lachman  was  placed  in  possession  of  the  land  as  adopted 
son  by  Diala's  widow  ;  that  Lachman  died  within  twelve  years 
of  suit,  and  that  the  appellants  were  entitled,  as  collaterals  of 
Diala,  to  the  land  on  the  death  of  Lachman  without  lineal 
descendants  on  the  principle  that  they  were  Lachman's  colla- 
terals qua  the  land  in  suit. 

We  concur  in  the  reasons  recorded  by  the  learned  Divisional 
Judge  for  holding,  on  appeal,  that  the  land  in  suit  was  not 
ancestral.  The  oral  evidence,  that  the  land  was  ancestral,  i.e., 
that  it  came  from  Amru,  common  ancestor  of  the  appellants 
and  Diala,  is  worthless  and  was  not  seriously  relied  on  at  the 
hearing,  and  the  pedigree-table  and  specification  of  shares  of  the 
1843  settlement  satisfy  us  that  Diala  did  not  inherit  the  land 
in  suit  from  Amiu,  and  that  it  was  acquii^ed  by  him. 

The  learned  Divisional  Judge  was  not  justified,  on  the 
pleadings,  in  holding  that  Lachman  was  not  the  adopted  son 
of  Diala,  the  defence  set  up  by  the  respondents  having  been 
that  Diala  adopted  Lachman,  but  the  suit  fails  on  the  finding 
that  the  property  in  suit  was  not  ancestral  in  the  hands  of 
Diala. 

'J  he  parties  are  govei-ned  by  agricultural  custom,  and  the 
so-called  adoption  was  the  customary  appointment  of  an  heir. 

The  rule  laid  down  in  article  55  of  Rattigan's  Digest  of 
Customary  Law,  that  the  estate  inherited  by  the  appointed  heir 
from  the  appointor  goes  to  the  natural  heirs  of  the  appointed, 
if  it  consist  of  property  over  which  the  appointor  had  an 
absolute  power  of  disposal,  is  ordinarily  followed  and  is  support- 
ed by  authority.  \lF.li.{F.  B.)  1892  (1),  in  which  it  was 
held  that  the  nalural  collateials  of  the  appointed  heir  did  not 
succeed  to  property  inherited  by  him  from  the  appointor,  dealt 
■with  ancestral  property — at  page  62  of  the  report  this  pasage 
occurs  : — "  The  general  principle  which  regulates  succession  to 
"  ancestral  land  in  a  Punjab  village,  &c."  117  P.  E.  1906  (2), 
obviously  dealt  with  ancestral  property,  following  the  Full  Bench 
ruling  above  cited. 

In  that  Full  Bench  ruling  in  88  P.  i.'.  1906  (3),  and  at 
pages  343 — 1  of  the  report  of  94  P.  P.  1913  (4),  a  distinction  was 
drawn  between  the  rules  of  inheritance  to  the    property   which 


(Ij  12  P.  R.  1892  {F.  B.)  {Sita  Ram  v.  Raja  Ram). 
(2j  117  P.  R.  1906  {Gurditta  v.  Atlar  Singh). 
(3;  88  P.  R.  1906  (Punjab  Singh  v.  Khazan  Singh). 
(4;  94  P.  R.  1913  {Ralia  v.  Wariam  Singh). 
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an  appointed  heir  inherits  or  takes  from  the  appointer,  and  to  his 
own  self -acquired  property. 

In  63  P.  B.  1912  (1),  it  was  held  that  an  adoption,  the 
validity  of  which  was  doubtful,  had  the  same  effect  as  a  gift, 
in  respect  of  the  self-acquired  property  of  the  adoptive  childless 
proprietor,  whose  collaterals  were  consequently  not  entitled  to 
possession  of  that  property.  * 

There  is  a  wide  distinction  between  succession  to  ancestral 
property  and  succession  to  self -acquired,  and  no  authority  for 
applying  to  the  right  of  the  collaterals  of  the  donor  or  appoint- 
er to  property  which  was  not  ancestral  in  his  hands,  the 
rales  regulating  their  right  to  his  ancestral  property,  has  been 
cited.  The  principle  of  reversion  to  the  heirs  of  the  donor  or 
appointer  is  linaited  to  property  over  which  he  had  not  unre- 
stricted powei-  of  disposition. 

Counsel  for  the  appellants  was,  indeed,  constrained  to 
admit  that  special  custom  must  be  established  before  the  ap- 
pellants can  establish  their  right  to  any  of  the  property  of 
Diala  which  was  not  held  by  Amru. 

The  issues  framed  gave  the  appellants  ample  opportunity 
of  adducing  any  available  evidence  of  such  custom,  and  we  see 
no  reason  for  a  remand  for  that  purpose.  Issues  were  framed 
on  the  9th  of  June,  the  next  hearing  was  on  the  3rd  of  July, 
and  the  appellants  closed  their  case  that  day  without  suggesting 
the  desire  to  adduce  further  evidence. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  28. 

Before  Bon.  Sir  Arthur  Raid,  Kt.,  Chief  Judge,  and 

Eon.  Mr.  Justice  Beadon. 

WALT  MUHAMMAD  AND  OTHERS— (Defendants)  — 

APPELLANTS 

Versus 

BAHAWAL  BAKHSH  AND  OTHERS-(Plaintiffs)  — 

RESPONDENTS. 

Civil  Appeal  No.  271  of  1910. 

Civil  Procedure  Code,  Act  V  of  190S,  schedule  II,  clauses  17-19— 
reference  to  arbitration  made  by  Court— appeal  from  decree— revision. 

The  parties  having  referred  their  dispute  to  certain  arbitrators  plaintiff- 
respondent  made  an  application  to  have  the  award  filed.    It  was  subsequently 

(Ij  G3  P.  R.  1912  {Sunt  Singh  v.  Sudda), 
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found  that  the  award  was  defective  and  on  this  the  parties  having  agreed  to 
abandon  the  reference  to  the  original  arbitrators  made  a  joint  application  to 
the  Court  appointing  certain  other  arbitrators  and  praying  that  the  Court 
would  direct  these  new  arbitrators  to  file  an  award  and  the  Court  made  the 
necessary  order  and  eventually  passed  a  decree  in  accordance  with  the  award. 

Held,  that  although  the  subsequent  joint  application  to  the  Court  was 

not  numbered  and  registered  as  a  newly   instituted  suit  (as  it  should  have 

•  been)  the  award  was  made  on  a  reference  by  the  Court  (ride  Ci^dl  Procedure 

Code,  schedule  II,  clauses  17-i9)  and  consequently  no  appeal  was  competent 

against  a  decree  made  in  accordance  with  it. 

9  P.  R.  1913  (1),  followed. 

Held  also,  that  the  existence  of  certain  immaterial  irregularities  in  the 
proceedings  was  not  sufficient  ground  for  interference  on  revision. 

First  appeal  from  the  decree  of  Izzat  Nishan  Nawab  Malik  Khuda 
Bakhsh  Khan,  District  Judge,  Gujrat,  dated  the  Slst  January 
]9]0. 

Shadi  Lai,  for  appellaBts. 
Sheo  Narain,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by — 

1st  Nov,  191B.  Beadon,    J. — Counsel   for     the   respondents    has    urged   a 

preliminary  objection  that  no  appeal  lies. 

The  parties  having  referred  their  dispute  to  certain  arbitra- 
tors, the  plaintiffs-respondents  made  an  application  to  have  the 
award  filed.  Ti  is  application  was  one  under  clause  20  of  the 
second  schedule  of  the  Code  of  Civil  Procedure  and,  in 
accordance  with  paiagraph  2  of  that  clause,  it  was  duly 
numbered  and  registered  as  a  suit  between  the  parties. 

The  filing  of  the  awaid  was  contested,  and  when  the 
arbitrators  were  summoned  to  Couit,  it  was  found  that  the 
document  purporting  to  be  an  award  was  defective  and  could 
not  take  effect  as  an  award. 

On  this  the  parties,  having  agreed  to  abandon  the  reference 
to  the  original  arbitrators,  made  a  joint  application  to  the  Court 
appointing  certain  other  arbitrators,  and  praying  that  the 
Court  would  direct  these  new  arbitrators  to  file  an  award,  and 
would  appoint  an  umpire  in  the  event  of  tlie  arbitrators  being 
unable  to  agree. 

The  Court  then  referred  the  matter  to  the  arbitrators 
named  in  tlie  application  and  fixed  a  time,  which  was  subse- 
quently extended,  in  which  the  award  was  to  be  delivered. 

(1)  9  P.  R.  1913  {Jagan  Nath  v.  Nanak  Chand), 
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The  arbitrators,  who  were  unaniinous  in  their  decision, 
filed  an  award  and  the  Court,  after  hearing  and  disposing  of 
objections,  passed  a  decree  in  accordance  with  the  award.  ^ 

In  9  P.  R.  1913  (1),  it  was  held  that  the  right  of  appeal 
allowed  by  section  104  (1)  (/)  of  the  Code  of  Civil  Procedure 
is  confined  to  cases  referred  to  in  clauses  20  and  21  of  the  second 
schedule  of  the  Code  and  is  not  applicable  to  cases  falling 
under  clauses  17  to  19. 

Counsel  for  the  appellants,  while  admitting  that  there  can 
be  no  appeal  unless  the  case  falls  within  clauses  2  J  and  21, 
contends  that  the  present  case  falls  within  these  two  clauses. 

It  is  true  that  the  original  application  was  not  rejected 
■n  hen  the  award  was  found  to  be  defective,  audit  is  also  true 
that  the  subsequent  application,  on  which  the  matter  was 
referred  to  new  arbitrators,  was  not  numbered  and  registered 
as  a  newly  instituted  suit.  But,  though  these  irregularities 
could,  and  should,  have  been  avoided  by  the  District  Judge,  the 
fact  remains  that  the  award,  in  accordance  with  -sv-hich  a  decree 
has  been  passed,  was  made  on  a  reference  by  the  Court,  and  it 
is  obviously  not  the  result  of  arbitration  without  the  interven- 
tion of  the  Court. 

The  District  Judge,  in  disposing  of  objections  to  the  award, 
referred  only  to  clauses  14  and  15  of  the  schedule,  but  this  does 
not  necessarily  indicate  that  he  was  acting  under  clause  21. 
There  was  no  ground  for  action  under  clause  12  and  clauses  14 
and  15  also  apply  to  proceedings  under  clauses  17  to  19.  As  a 
matter  of  fact,  the  District  Judge,  in  requiring  the  payment  of 
Court-fees,  amounting  to  Rs.  10,  made  it  clear  that  he  treated 
the  application  on  which  the  reference  was  made  as  one  under 
clause  17. 

We  find,  therefore,  that  the  award  was  made  on  an  order  of 
reference  by  the  Court  on  an  agreement  by  the  parties  to  refer 
to  arbitration,  that  clauses  17  to  19  apply,  and  that  no  appeal 
lies. 

Counsel  has  urged  that,  if  no  appeal  lies,  there  are    grounds 
for  interference  on  revision,  namely  : — 

(')  that  no  final  order  was  passed  on  the  original 
application  and  the  subsequent  application  was 
not  numbered  and  registered  as  a  suit  ; 

(2)  that  the  Court  was  wrong  in  rejecting  the  objections 
to  the  award  ; 

(1)  9  P.  R.  1913  (Jagan  Nath  v.  Nanak  Cliand). 
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(3)  that  tlie   award   was  made  after   the  period  allowed 

for  delivery  of   the   award   and    consequently  the 
award  is  void  ;  and 

(4)  that    in    the    order   of   reference   the   District  Judge 

omitted  to  appoint  an  umpire. 

As  regards  (1;,  the  District  Judge's  procedure,  as  already 
noticed,  was  iriegular  in  this  respect,  but  the  procedure  was 
acquiesced  in  by  the  parties,  and  the  irreg-ulaiity,  which  did 
not  affect  the  merits  of  the  case  is  not  material. 

As  regards  (2),  the  Court  duly  heard  and  disposed  of  i  he 
objections  on  the  merits  and  there  was  no  irregularity. 

As  regaids  (3),  the  award  was  delivered  on  18th  Augu.-~t 
1909  and,  veljiugon  I.  L.  R.  13  All.  oOO  (P.  C.)  (1),  Counsel 
contends  that  it  is  void  on  the  ground  that  the  time  for  delivery 
of  the  award  was  not  extended  beyond  the  16th  August  1909. 
We,  however,  cannot  accept  the  contention  that  the  time  was 
not  extended  to  the  18th  August  1909,  In  the  District  Judge's 
order  of  the  16th  August  the  words  "  the  award  be  waited  for  " 
show  that  the  District  Judge  intended  to,  and  did  in  fact,  extend 
the  time  to  the  18th  August  1909. 

As  regards  (4),  the  arbitrators  were  unanimous,  and  as 
there  was  thus  no  need  foi-  the  services  of  an  umpire,  the 
irregularity  is  not  material. 

We  can  find  no  sufficient  ground  for  interference  on  revision 
and,  as  no  appeal  lies,  we  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

No.  29. 

Before  Hon.  Sir  Artliur  Reid,  Kt.,  Chief  Judge,  and  Eon. 

Mr.  Justice  Beadon. 

BHAGAT  SINGH— (Defendant)— APPP:LL ANT 

Versus 

SHER  SINGH  AND  OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  918  of  1909. 

Custom,— alienation— ancestral  land-gift   to  daughter' n  son—GilJots  — 

Tahsil  Dasuya,   Iloshiarpur  District— stiit  for  possession  by  coUaterah  'if ter 

death   of  donors  widow— Limitation -Indian   Limitation    Art,  IX  of  1908, 

article  U\— Punjab  Limitation  Act,  I  of  1900-  -Res  judicata. 

The  suit  was  by  reversioners  for  possession  of  ancestral  land  owned  by 
one  B.  S.   against  the  latter's  daughter's  son,  who  was  in  possession  a^  donee 

(1)  fl891j  L  L.  B.  1.3  All.  300  (P.  C.)  {Raja  Eamarnin  Singh  v.  Chaudhroin 
BhavaniKuai). 


ItABCH,  1914.  ]        ...  CIVIL  JUDGMENTS -No.  29.  t05 


of  B.  S.  under  a  gift,  dated  18th  February  1887.  B.  S.  died  on  8th  March  1894. 
his  widow  died  on  7th  November  1908  and  this  suit  was  instituted  on  19th 
December  1908.  In  1894  the  present  plaintiffs  had  brought  against  the 
present  defendant  and  the  widow  of  B.  S.  a  suit  for  a  declaration  that  a 
gift  of  another  portion  of  B.  S.'s  property  to  the  said  defendant  would  not 
affect  the  reversioners'  rights,  which  was  finally  decreed  by  the  Chief  Court 
In  that  suit  the  defendant  did  not  press  his  present  plea  that  he  was  a  khana 
damad. 

Held,  that  the  suit  was  governed  by  article  141  of  the  Limitation  Act,  and 
not  by  the  Punjab  Limitation  Act  of  1900,  and  was  consequently  within  time. 

90  /'.  R.  1904  {F.  B.)  (1),  145  P.  E.  1907  (2),  33  F.  R.  1911  (F.  B.)  (3), 
followed. 

62  P.  R.  1910  (4),  referred  to. 

Held  also,  that  the  plea  of  khana  damadi  not  ha\ing  been  pressed  in  the 
previous  suit  between  the  parties,  must  be  treated  as  having  been  adjudicated 
on  against  the  defendant-appellant. 

Held  further,  that  defendant-appellant  had  failed  to  prove  that  by  the 
custom  governing  GilJats  of  Ta/isi/  Dasuya,  Hoshiarpur  District,  a  gift  of 
ancestral  property,  in  favour  of  a  daughter's  son,  was  valid  in  presence  of  near 
collaterals. 

116  P.  R.  1894(5),  15  P.  R.  1886  (6j,  107  P.  R.  1887  (F.  B.)  (7),  92 
P.  R.  1904  (8),  85  P.  R.  1889  (9j,  85  P.  R.  1900  (lOj,  61  P.  R.  1909  (11)  and 
Roe  and  Rattigau's  Tribal  Law,  pp.  112  and  113,  referred  to  and  distinguished. 

First  a})peal  from  the  decree  of  A.  Latifi,  Esquire,  District  Judge, 
Hoshiarpur,  dated  the  bth  July  199;^. 

Lajpat  Rai,  for  appellant. 

Shadi  Lai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Siu  Arthur  Reid,  C  J. — This  is  a  suit  by  reversioners  for  "ird  Nov.ldlZ. 
possession  of  ancestral  land,  owned  by  one  Baisakha  Singh, 
against  Bhagat  Singh,  son  of  Baisakha  Singh's  daughter,  who 
was  in  possession  as  donee  of  Baisakha  Singh.  February  the 
18th,  1887,  is  the  date  of  the  alleged  gift.  Baisakha  Singh 
died  on  the  8tl)  of  March  1894,  his  widow,  Mussammat  Atro, 
died  on  the  7th  November  1908,  and  this  suit  was  instituted 
on  the  19th  of  December  1908. 


(1)  90  P.  R.  1904  (P.  B.)  {Sahib  Dad  v.  Rahmat). 

(2)  145  P.  R.  1907  (Miran  Bakhsh  v.  Ahmad). 

f3)  33  P.  R.  1911  (F.  B.)  (Khiali  Ram  v.  Gulab  Khan). 

(4)  62  P.  R.  1910  (Sohnu  v.  Labha). 

(oj  116  P.  R.  1S94    (Naraiii  Singh  v.  Gunnukh  Singh). 

(6)  15  P.  R.  1S86  (Hira   Singh  v.  Ram  Ditta). 

(7)  107  P.  R.  1887  (F.  B.)  (Gujar  v.  Sham  Dag). 
iSj  92  P.  R  1904    (Punnu  Khan  v.  Sandal  Khan). 
(9;  85  P.  R.  1889  (Gopal  Singh  v.  Kheman). 

(10)  85  P.  R.  1900  {Devi  Ditta  v.  Mussammat  Hukrrn). 

(11)  61  P.  R.  1909  {Ralla  v.  Jawahir  Singh). 
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The  first  question  for  consideration  is,  whether  the  suit 
was  within  time,  i.e.,  whether  it  was  governed  by  Article  141 
of  the  Limitation  Act  or  by  the  Punjab  Limitation  Act  of  1900  ? 
90  P.  B.  1904  (F.  B.)  (1),  145  P.  B.  1907  (2),  and  :^3  P.  B. 
1911  {F.  B.)  (3),  are  authorities  for  holding  that  article  141 
applies,  and  that  the  suit,  instituted  six  weeks  after  the  widow's 
death,  was  within  time.  62  P.  B.  1910  (4),  is  not  on  all-fours 
with  the  present,  case, but  145  P.  B.  1907  (2),  was  followed  in  it. 

The  next  question  for  consideration  is,  whether  the  gift 
was  valid  against  the  reversioners  ?  In  this  suit  the  plea,  that 
the  appellant's  father  was  khuna-dawad  of  Baisakha  Singh, 
has  been  taken,  but  it  was  not  pressed  in  the  suit  instituted 
by  the  reversionei's  against  the  appellant  and  Baisakha 
Singh's  widow  in  1894.  That  was  a  suit  for  a  declaration 
that  a  gift  of  another  portion  of  Baisakha  Singh's  property 
to  the  appellant  would  not  affect  the  revers'oneis' rights.  It 
was  decreed  by  a  Division  Bench  of  this  Court  and,  inasmuch 
as  the  plea  of  khana-damad  would,  if  established,  have  been 
a  complete  answer  to  the  suit,  it  must  be  treated  as  liaving 
been  adjudicated  on  against  the  appellant. 

On  appeal  to  this  Court  it  was  held  that  the  present 
appellant  had  not  established  a  custom  authorizing  Baisakha 
Singh  to  give  him  the  property  in  suit  in  the  presence  of  the 
then  plaintiff,  whose  sons  five  of  the  present  plaintiffs-respond- 
ents are.  The  appellant  has  signally  failed  in  this  suit  to 
establish  the  custom  set  up,  and  the  authorities  relied  on  in 
support  of  the  custom  are  not  in  point.  116  P.  B.  1894 
(5),  dealt  with  a  gift  to  an  agnate.  15  P.  R.  885  (6),  did 
indeed  deal  with  a  gift  to  a  >  esident  son-in  law,  but  was  prior 
to  107  P.  P.  1»87  (P.  P.)  (7),  in  which  it  was  held  that  the 
burden  of  establishing  ruch  a  custom  as  is  here  set  up  was  on 
the  person  who  asserted  its  existence.  92  P.  R.  1904  (8),  dealt 
with  a  gift  to  a  brother's  son  by  a  Muhammadan  Rajput.  The 
plea,  that  the  gift  is  valid  either  by  custom  or  by  leason  of 
appellant's  father  having  been  a  khanadamad  of  Baisakha  Singh, 
therefore  failed.  The  plea,  that  the  suit  fails,  because  a 
declaration      in   respect   of   the   gift   attacked   in   it   was   not 


(1)  90  P.  R  1904  (F.  B.)  (Sahib  Dad  v.  Ralimat). 

(2)  U5  P.  R.  1907  (Mi'unBakhsliv.  Alimad) 

(3)  .3.'i  f .  R.  1911  (F  B.)  (Khiali  Ram  v.  Gulab  Khan). 

(4)  62  P.  R.  1910  {^ohnu  v.  Labha). 

(5)  116  P.  R.  1H94  Narain  Hingh  v.  Gurmukh  Singh). 
(6j  15  P.  R.  1^86  {Uira  Singh  v.  Ram  Ditta). 

(7j  107  P.  R.  1887  {F.  B.)  {Gujar  v.  Sham  Das). 
(8;  92  P.  R.  1904  {Punnu  Khan  v.  Sandui  Khan). 
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included  in  the  suit  of  1894,  also  fails.  The  gift  now  in  suit 
was  efEected  more  than  six  years  before  that  suit  was  instituted 
and  consequently  could  not  be  attacked  in  that  suit  for  a  declara- 
tion. 

We  concur  with  the  Court  below  in  holding  that  the 
oral  evidence  of  acquiescence  is  worthless.  The  reversioners 
obviously  sued  for  a  declaration  in  respect  of  the  second  gift 
because  Baisakha  Singh's  action  made  them  realize  that 
immediate  steps  must  be  taken  and  it  would  not  be  safe  to 
await  the  widow's  death.  We  are  satisfied  that  the  suit  is 
not  barred  by  acquiescence.  Roe  and  Rattigan's  Tribal  Law 
(pp.  ]  12  and  113),  cited  for  the  appellant,  does  not  help  him. 
The  alienations  declared  therein  to  be  valid  were  alienations 
to  agnates.  Of  the  additional  authorities,  cited  for  the 
appellant  in  reply  to  the  respondent,  85  P.  B.  1889  (1),  dealt 
with  a  gift  of  about  40  kanals  for  the  maintenance  of  a  step-son, 
who  had  all  his  life  lived  in  the  donor's  family  and  had  for 
many  years  worked  the  land  and  managed  the  affairs  of 
the  donor.  85  P.  R.  1900  (2),  dealt  with  a  gift  of 
self-acquired  property  and  of  ^^^h.  of  the  donor's  ancestral 
property  in  favour  of  daughters  and  was  based  on  a  special 
provision  in  the  Eiwaj-i-am  of  the  Sialkot  District.  The  record 
of  the  present  case  contains  no  reliable  evidence  of  any 
services  rendered  by  the  appellant  or  his  father  to  Baisakha 
Singh.  61  P.  B.  1909  (3),  dealt  with  a  gift  to  a  near 
agnate  who  is  not  actually  heir  of  the  donoi-  in  consideration  of 
services  rendered.  These  authorities  obviously  do  not  help  the 
appellant. 

The  further  plea  that  costs  of  the  whole  suit  should  rot 
have  been  decreed,  because  543  kanals  were  claimed  and  the 
suit  was  defended  in  respect  of  "94  kanals  15  marlas  and  half 
a  house  only,  has,  in  our  opinion,  no  force.  The  plaintiff- 
respondent  was  forced  into  Court  and  did  not  know  what  the 
defence  would  be. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


(1)  85  P.  R.  1889  {Goval  Singh  v.  Kheman). 

(2)  85  P.  R.  1900  {Devi  Ditta  v.  Mussavimat  Hukmi). 

(3)  61  P.  B.  1909  {Ralla  v.  Jawahir  Singh). 
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No.  30. 

Before  Hon.  Mr.  JiLstice  Johnstone  and  Hon. 
Mr.  JiLstice  Beadon. 

DHANPAT  RAI— (Defendant)— APPELLANT 
Versus 
MUSSAMMT  KAHAN  DEVI  AND  OTHERS— (Plaintiffs)-  ■ 
— RESPONDENTS 
Civil  Appeal  No.  1036  of  1912. 
Civil  Procedure  Code,  1908,  section  104  (/)  and  schedule  II,  paragraphs 
20  and  21—arbilralion  without  intervention  of  Court— where  award  decides 
matters  not  referred  to  arbitration. 

On  agreement  of  the  parties  to  refer  to  arbitration  an  award  was 
delivered,  but  it  decided  certain  matters  which  had  not  been  referred  to 
arbitration.  On  application  imder  paragraph  20,  schedule  II  of  the  Code  of 
Civil  Procedure,  that  the  awsrd  be  filed  in  Coiut,  the  Court  held  that  the 
matters  not  referred  to  arbitration  were  separable  from  the  rest  of  the  aM'ard 
and  passed  a  decree  for  the  latter  only. 

Held,  that  paragraph  21,  schedule  II  of  the  Code  does  not  authorise  a 
Court  to  file  an  award  in  part  and  to  give  eiiect  to  an  award  in  part,  and  that 
the  Comt  should  have  refused  to  file  the  award. 

81  P.  R.  1907  (1),  /.  L.  R.  27  All.  526  (2),  and  /.  L.  R.  29  Mad.  303  (3), 
referred  to. 

15  Cal.  L.  J.  110  (4),  distinguished. 

Ueld  also,  that  in  proceedings  under  paragi-aphs  20  and  21,  schedule  II 
of  the  Code,  a  plea  of  acquiescence  cannot  be  entertained. 

First    appeal  from   the   decree  of  S.  Wilberforcc,  Esquire,  District 
Judge,  Lahore,  dated  the  7th  March  1912. 
Shadi  Lai  and  Tiratli  Ram,  for  appellants. 
C.  B.  Petman  and  Sangam  Lai,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by — 
ith  Nov.  1913.  Beadon,  J. — On  the   agreement   of  the   parties  to  refer  to 

arbitration,   an  -award   was   delivered,    but   the  award  decided 
ceitain  matters  which  had  not  been  referred  to   arbitration. 

The  plaintiffs -respondents  then  applied  to  have  the  award 
filed  and  the  application  was  numbered  and  registered  as  a  suit 
vmder  paragraph  20.  schedule  II  of  the  Code  of  Civil  Procedure. 

In  addition  to  other  objections  which  were  overruled,  the 
defendant-appellant  objected  to  the  filing  of  the  award  on  the 
ground  that  it  decided  matters  not  referred  to  arbitration,  but 
the  Lower  Court,   holding  that   these   matters  were  separable 

(1)  81  P.  li.  l'J07  (lihagal  Ram  v.  Paras  Ram). 

(2)  (l'J05j  I.  L.R.  27  All.  526  {Mustafa  Khan  v.  PhuljaBibi). 

(3j  (1005;  /.  L.  R.  29  Mud.  303  {Thirutengadathiengar  v.  Vaidi7iatha  Ayyar). 
(4;  (1910j  15  Cal.  L.  J.  110  {Nursing  Narain  Singh  v.  Ajodhya  Prasad  Singh). 
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from  tlie  rest  of  tlie  award,  passed  "a  decree  giving"''effect  to  the 
award  in  so  far  as  it  deals  with  the  matters  which  were  referred 
to  arbitration. 

Though  in  appeal  the  defendant-appellant,  under  section 
104  (f),  Code  of  Civil  Procedure,  contests  the  order  filing  the 
award,  the  appeal  also  purports  to  be  one  from  the  decree  itself, 
and  on  behalf  of  the  respondents  a  preliminary  objection  was 
taken  that  the  Memorandum  of  Appeal  is  insufiBciently  stamped. 
This  objection,  however,  was  abandoned  when  it  was  pointsd 
out  that  the  decree  is  merely  declaratory,  and  that  the  Court- 
fee  of  Es.  10  is  sufiScient  for  an  appeal  in  a  declaratory  suit. 

Paragraph  21,  schedule  II  of  the  Code  of  Civil  Procedure 
does  not  authorise  a  Court  to  file  an  award  in  part  or  to  give 
effect  to  an  award  in  part, — and  84  P.  i2.  1907  (I)  is  authority 
for  holdin  g  that,  in  regard  to  arbitratioji  without  the  intervention 
of  the  Court,  the  Court  must  refuse  to  file  the  award  when  it 
determines  matters  not  referred  to  arbitration. 

Counsel  for  the  appellant  has  also  cited  /.  L.  B.  27  All  526  (2) 
and  I.  L.  R.  29  Mad.  303  (8)  in  support  of  the  view  that  the 
Lower  Court  should  have  refused  to  file  the  award,  and  counsel 
for  the  respondents  is  constrained  to  admit  that,  in  regard  to 
arbitration  without  the  intervention  of  the  Court,  the  Court  has 
ordinarily  no  power  to  amend  the  award.  Reliance,  however, 
is  placed  on  15  Gal.  L.  J.  110  (4)  and  it  is  contended  that,  in  the 
circumstances  of  the  present  case,  the  Lower  Court's  order  and 
decree  are  right. 

In  the  case  cited  the  defendant  had  not  appealed  and  there 
was  no  question  of  setting  aside  the  decree  wbich  had  been 
passed  and  which,  as  far  as  it  went,  had  been  accepted  by  both 
parties.  The  plaintiff  was  seeking  to  have  the  remaining 
portion  of  the  award  included  in  the  decree  and  it  was  held 
that,  as  the  erroneous  action  of  the  arbitrator  operated  in  favour 
of  the  defendant,  it  was  not  open  to  him  to  impeach  that  part 
of  the  award.  The  award  was  accordingly  filed  in  its  entirety  ; 
a  decree  was  drawn  up  in  accordance  therewith  ;  and  thus  the 
award  was  not  amended  but  was  wholly  enforced. 

In  the  present  case,  however,  the  appeal  is  by  the  defendant 
who  has  in  no  way  submitted  to  the  decree  of  the  Lower  Court, 
but  continues  to  press   his   objection  that  the  award  cannot  be 


(1)  84  P.  li.  1907  (Bhagat  Ram  v.  Paras  Ram). 

(2)  (1905)  I.  L.  R.  27  All.  526  (Mustafa  Khan  v.  Phulja  Bibi). 

(3j  (1905j  /.  L.  R.  29  Mad.  303  (Thiruvengadathiengar  v.  Vaidinatha  Ayyar). 
[i)  (1910J  15  Cat.  L.  J.  110  {Narsmg  Narain  Singh  v.  Ajodhya  Frasad  dtagh). 
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filed  and  cannot  be)  made  the^basis  of  any  decree.  Moreover, 
the  award  has  not  been  wholly  enforced  and,  as  the  portion  of 
the  award,  which  is  outsido  the  matter  refeiTcd  to  arbitration, 
imposes  certain  duties  and  liabilities  on  the  defendant,  it  is 
doubtful  whether  this  pai  t  of  the  award  can  be  said  to  be  in 
the  defendant's  favour. 

It  has  been  urged  that  the  defendant  has  acquiesced  but, 
if  this  is  so,  the  point  is  one  which  might  be  raised  in  a  regular 
suit  between  the  parties.  It  cannot  be  considered  in  proceed- 
ings under  paragi^aphs  20  and  21,  schedule  II  of  the  Code  of 
Civil  Procedure,  in  which  the  only  points  for  consideration  by 
the  Court  are  : — 

{{)  Whether  or   not  the   matter  has   been    referred  to 

arbitration  ; 
(it)  Whether  or  not  an  award  has  been  made  ;  and 

(iii)  Whether  or  not  any   ground  such  as  is  mentioned 

or   referred   to   in  paragraph  14  or  paragraph  15 

is  proved. 

In  the   present  case   a  ground    mentioned  in  paragraph  14 

(a)  has  been  proved,  namely,  that  the  award  determines  matters 

not  referred   to   arbitration   and,   on  the  authority  of  84  P.  R, 

1907    (1),  it  mupt  be  held  that  the  award  cannot  be  filed. 

We  accordingly  accept  the  appeal  and,  setting  aside  the 
order  and  decree  of  the  Lower  Court,  we  direct  that  the 
application  to  file  the  award  be  dismissed.  We  think,  however, 
that  the  case  is  one  in  which  each  party  should  pay  its  own 
costs  throughout  and  we  order  accordingly. 

Appeal  accepted. 


No  31. 

Before  Hon.  Mr.  Justice  Rattigan. 

PEOPLE'S  BANK  OF  INDIA,  LIMITED— APPELLANT 

Versus 

NARAIN  DAS  AND  OTHERS— RESPONDENTS. 

Civil  Appeal  No.  2223  of  1913. 

Indian  Companies  Act,  VI  of  1882,  section  134— 2)e/iJion  for  compulsory 
winding  up  of  a  Banking  Company— power  of  Court  to  appoint  a  provisional 
liquidator. 

Held,  that  the  power  to  appoint  a  provisional  liquidator  which  is  given 
to  the  Court  by  section  134  of  the  Companies  Act  is  general  and  unqualified, 
but  that  this  discretionaiy  power  must  be  exercised  reasonably  and  in 
accordance  with  principles  laid  down  by  the  Courts. 

(X)  84  P.  R.  1907  i^Bhagat  Ram  y.  Paras  Ram). 
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Held  also,  that  where  a  Banking  Company  has  to  admit  that  it  has  in  all 
its  branches  suspended  business,  and  that  it  must  inevitably  go  into  liquida- 
tion, and  that  its  only  hope  of  salvation  is  that  a  new  Company  may  be  formed 
to  take  its  place,  such  Banking  Company  is  not  merely  "  plainly  and 
commercially  "  but  also  "  technically  "  insolvent  and  a  Court  would  be  fully 
justified  in  taking  action  under  section  134,  and  appointing  a  provisional 
liquidator,  notwithstanding  that  the  petition  for  compulsory  winding  up  was 
opposed  by  the  directors  of  the  company  concerned. 

L.  R.  2  Eq.  Cases  231  (1),  L.  R.  3  Ck.  App.  462  (2)  and  14  W.  R.  {Engl.) 
754  (3),  referred  to. 

Miscellaneous  first  appeal  from  the  orders  of  H.  F.  Forbes,  Esquire, 
District  Judge,  Lahore,  dated  the  2lst,  23rd  and  21th  of  October 
1913. 

Beechey,  for  appellant. 
Parker  and  Fazl-i-Hussain,  for  respondeii's. 

The  judgment  of  the  learned  Julge  was  as  follows  : — ■ 

Rattigan,  J. — This  is  an  appeal  under  section  169  of  the  Uh  Nov.  191:-}. 
Indian  Companies  Act  (VI  of  1S82)  from  the  order.s  of  the 
District  Judge,  Lahore,  dated  2 1st,  23rd  and  27th  October 
1913.  It  appears,  and  is  admitted  before  me,  that  on  the 
21st  October  last  Messrs.  Narain  Das  Bhagwau  Das  of 
Lahore  presented  a  petition  to  the  District  Judge  under  sections 
128  and  131  of  the  said  Act  praying  that  an  order  might  be 
passed  for  the  winding  up  by  the  Court  of  the  People's  Bank 
of  India,  a  limited  liability  company  duly  registei^ed  under 
the  Act,  and  that  on  the  same  date  the  petitioners,  by  a 
separate  application,  prayed  for  the  appointment  of  a 
provisional  liquidator  under  section  13-1.  It  was  alleged  in 
the  former  petition  that  the  petitioners  were  creditors  to  the 
extent  of  Ks.  3,713-11-6,  and  that  on  the  19th  of  September  1913 
the  said  Bank  gave  public  notice  to  the  effect  ihat  payment  was 
stopped  "  till  further  instructions,"  and  that  the  shareholders 
would  consider  the  question  of  the  winding-up  of  the  Bank 
on  the  30th  September  1913.  These  allegations  are  admitted 
before  me  to  be  true,  and  Mr.  Beechey,  who  appeared  for  the 
appellant  Bank  at  the  hearing  before  me,  also  admitted,  in 
answer  to  a  question  by  me,  that  the  numerous  branches  of  the 
Bank  had  been  directed  by  the  management  to  issue  similar 
notices. 

In   their   petition  for   the   compulsory    winding-up  of  the 
Bank   the   petitioners   made     certain     allegations    against  the 

d)  (1866)  L.  R.  2  Eq.  Cases  231  (In  re  London,  Hamburg  and  Continental 

Exchange  Bank  {Emerson's  Case)  ). 
(2)  (1868j  L.  R.  3  Ch.  App.  462  (In  re  Clifoden  Benefit  Building  Society). 
(3;  14  W.  R.  {Eng.)  75iand3  Mew's  Digest,  1944  (In  re  The  Railwatj  Finance 

Company,  Limited). 
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Directors  of  the  Bank  and  in  para.  8  stated  that  they  believed 
that  "  the  securities  of  the  debtors  of  the  said  Bank  are  being 
"  diminished,  and  that  the  books  and  ledgers  of  the  Bank  are 
"  about  to  be  dispatched  to  Bombay  for  audit  ;  that  these 
"  books,  or  some  of  them,  might  be  lost  in  the  way  or  disposed 
"  of  otherwise,"  and  they  accordingly  prayed  "  that  the  Bank 
"  be  wound  up  by  order  of  the  Court,  and  that  the  Court  be 
'■  pleased  to  appoint  an  official  liquidator  and  pass  such  orders 
'•  as  may  be  necessary  and  desirable  to  safeguard  the  interest 
"  of  the  creditors  of  the  Bank." 

As  alrearly  observed,  the  petitioners  further  prayed,  by 
a  separate  petition,  for  the  ap| 'ointment  of  a  provisional 
liquidator. 

Upon  these  petitions  the  District  Judge  directed  (1) 
notices  to  issue  to  the  Directors  of  the  Bank  ;  (2)  the  advertise- 
ment of  the  petition  in  the  Punjab  Government  Gazette  and 
certain  specified  newspapers  ;  and  fixed  the  14th  November 
1913  for  the  hearing  of  the  principal  petition.  He  also 
appointed  the  head  of  the  firm  of  Messrs.  Neison,  King  and 
Company,  C bartered  Accountants  of  Lahore,  as  liquidator 
ad  interim,  conditional  on  the  latter  depositing:  security  to  the 
extent  of  Rs.  50,000.  With  reference  to  this  latter  part  of  his 
order,  he  directed  notice  to  issue  for  the  23rd  October.  On 
the  latter  date  the  District  Judge  passed  the  following  order  : — 

"  Several  contributories  to  the  People's  Bank  have  applied 
through  vax'ious  counsel  to  have  the  order  appointing  a 
provisional  liquidator  set  aside.  The  main  argument  urged 
is  that  the  contributories  of  the  Bank  are  to  hold  a  meeting 
on  '.iGth  October  1913  to  decide  on  the  action  which  should  be 
taken  ;  that  at  present  a  firm  of  auditors  are  engaged  in 
inspecting  the  books  of  the  Bank  with  a  view  to  making  a 
report  to  this  meeting,  and  that,  if  the  books  be  made  over  to 
the  Official  Liquidator,  the  auditors  will  be  unable  to  present 
their  report  on  that  date. 

"  I  understand  from  counsel  that  the  head  of  Neison,  King 
and  Simson  is  not  at  present  in  Lahore.  I  accordingly 
adjourn  until  the  27th  for  his  reply,  and  permit  the  auditors 
to  continue  their  inspection  until  that  date.  I  refuse,  however, 
to  change  my  order  appointing  an  Official  Liquidator.  It  is 
clear  the  Bank  is  in  virtual  liquidation  since  Juue  last,  as  no 
half-yearly  (balance  sheet)  for  that  six  months  has  yet  been 
issued,  nor  has  the  report  of  the  accountants  been  published. 
There  has  been   a  long  account  of  the   meeting  of  the    Bank's 
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contributories'  on  SOtli  Septembei-'  1913  put  on  the  file,  but  it 
contains  no  facts  showing  the  Bank  to  be  solvent.  In  any 
case'a  careful  enquiry,  such  a.s  the  Official  Liquidator  will  be 
compelled  to  make,  will  be  in  the  interest  of  both  contributories 
and  creditors  whatever  the  ultimate  outcome  of  the  petition  for 
winding  up  may  be." 

The  case  came  again  before  the  District  Judge  on  the 
27th  October  when  the  following  order  was  passed  by  him  : — 

"  E.  D.  Dignasse  is  present  with  his  partner  A.  Bangham, 
Mr.  Diguasse  is  willing  to  accept  the  appointment  of  provisional 
Official  Liquidator.  I  accordingly  confirm  Mr.  Dignasse  as 
provisional  Official  Liquidator  with  the  following  duties  : — 

(1)  To  take  charge  forthwith  of  the  books,  ledgers,  etc., 
of  the  Bank,  and  to  make  an  inventory  of  the  same  and  to 
i^eport  how  far  Messrs.  Ferguson  have  audited  the  accounts. 

(2)  To  pi^oduce  the  last  balance  sheet,  auditors'  report 
and  a  report  thereon. 

(3)  To  audit  the  Bank's  accounts  from  1st  July  1913  to 
date. 

(4)  To  keep  in  readiness  for  production  in  Court  all 
the  papers  that  may  be  wanted. 

At  the  request  of  ]\Ir.  Beechey  appearing  for  the  Bank 
Directors  I  grant  permission  to  Messrs.  Ferguson  and  Co. 
auditing  the  accounts  to  complete  their  audit  under  the 
supervision  of  the  Official  Liquidator.  It  is  said  the  work  will 
be  completed  in  three  or  four  days. 

The  usual  order  to  issue  to  the  Directors. 

I  leave  the  question  of  remuneration  of  the  Official 
Liquidator  undetermined  at  present. 

The  Official  Liquidator  should  pay  in  all  cash  in 
possession  of  the  Bank  into  the  Bank  of  Bengal. 

The  People's  Bank  of  India,  Limited,  have  appealed  to 
this  Couit,  through  Mr.  Beechey,  against  the  above  orders  of 
the  District  .ludge  appointing  a  provisional  liquidator,  and 
the  sole  question  before  me  is,  whether  in  the  circumstances 
of  the  case,  the  District  ;  Judge  acted  reasonably  and  in 
accordance  with  recognized  legal  principles  in  making  that 
appointment  ?  This  is  the  only  question  with  which  I  have  to 
deal  and  I  desire  to  restrict  any  remarks  that  I  may  have  to 
make  and  the  decision  which  I  have  to  give  strictly  to  that  one 
point.     The  main   point  at   issuej  between   the  parties   is  to  be 
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decided  by  the  District  Judge  on  the  14th  instant  and,  as  that 
question  is  not  now  before  me,  I  wish  it  to  be  distinctly 
understood  that  I  express  no  opinion  with  regard  to  it. 

Section  134  of  the  Indian  Companies  Act,  1832,  cor- 
responds, pro  tanto,  with  section  85  of  the  English  Companies 
Act,  1862,  and  provides,  inter  alia,  that  the  Court  may  also,  at 
any  time,  "  after  the  presentation  of  such  petition"  (i.e., 
for  winding  up  a  company)  "  and  before  the  first  appointment 
"  of  liquidators,  appoint  provisionally  an  official  liquidator  of 
"  the  estate  and  effects  of  the  Company."  Section  145  of 
the  Indian  Act  (corresponding  with  section  96  of  the  English 
Act)  further  provides  that  "  where  an  official  liquidator  is 
"  provisionally  appointed  "  the  Court  may  limit  and  restrict 
his  powers  by  the  order  appointing  him.  It  will  be  observed 
in  this  connection  that  the  District  Judge  has,  by  his  order 
of  the  27th  October,  very  effectually  restricted  the  powers  of 
the  provisional  liquidator. 

The  power  to  appoint  a  provisional  liquidator  which  is 
given  to  the  Court  by  section  1 34  is  general,  and,  so  far  as  the 
terms  of  the  section  go,  absolutely  unqualified.  But  this 
discretionary  power  must  obviously  be  exercised  i-easonably  and 
in  accordance  Avith  principles  laid  down  by  the  Courts. 
Company  law  is,  more  or  less,  in  its  infancy  in  this  country 
and  I  have  not  been  i-ef erred  to  any  decision  of  a  High  Court 
or  Chief  Court  in  India  beaiing  ujion  the  point  before  me. 
On  the  other  hand,  there  are  several  leading  authorities 
reported  in  the  English  Law  reports  which  enunciate  the  rules 
to  be  observed  by  the  Court  when  it  is  called  upon  to  appoint 
a  provisional  liquidator.  The  leading  authority  is  Emerson's 
Case  (1),  and  in  his  judgment  in  that  case  Lord  Komilly, 
M.  R.,  remarked  : — "  It  is  perhaps  convenient  that  I  should 
''  state  what  my  practice  is  with  reference  to  the  appointment 
"  of  a  provisional  liquidator.  Where  there  is  no  opposition  to 
"  the  Avinding  up,  1  appoint  a  provisional  liquidator  as  a  matter 
"  of  course  on  the  presentation  of  the  petition.  But  when 
"  there  is  an  opposition  to  it,  1  never  do,  because  I  might 
"  paralyse  all  the  affairs  of  the  Company  and  afterwards  refuse 
"  to  make  the  winding  up  order  at  all.  But  when  the 
"  directors  themselves  apply  or  do  not  opjose  the  winding  up 
"  then  I  appoint  the  provisional  liquidator."  This  rule  of 
practice  was  subsequently  approved  by  the  Court  of  Appeal 
In  re    Clifoden   Benefit   Building   Society    (2),   and,    so  far   as  I 


I 


(1)  (18C6j  L. /i.  2  iig.  Coi-CA- 231  (la  le  Lo?ido«,   llamhunj   and   Continental 

Exchange  Bank  {Emerson  .'s  Case)  ). 

(2)  (lb08j  L.  R.  3  Ch.  App.  402  (lu  re  Clifoden  Benefit  Building  Society). 
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know,  has  been  accepted  ever  since  in  England  as  correct, 
Mr.  Beechey  relies  strongly  upon  these  two  authorities  in 
support  of  his  appeal  and  contends  that  the  rule  therein  laid 
down  is  absolute  and  applies  to  every  case  when  a  petition 
for  compulsory  winding  up  is  opposed  by  the  directors  of  the 
company  concerned. 

I  have  carefully  considered  the  cases  cited  and  I  need 
hardly  add  that  I  accept  without  hesitation  the  principle 
therein  laid  down.  It  seems  to  me,  however,  that  those  cases 
are  not  relevant  to  the  facts  admitted  before  me.  In 
Emerson's  Case,  the  question  before  the  Master  of  the  Rolls 
was,  whether  a  certain  transfer  of  shares  was  valid  and  binding, 
and  it  was  with  reference  to  that  question  that  the  learned 
Judge  made  the  remarks  which  I  have  quoted  from  his 
judgment.  These  remarks  I  understand  to  be  limited  in  any 
event  to  cases  where  a  petition  is  preferred  for  the  compulsory 
winding  up  of  a  company  which  asserts  its  solvency  and 
ability  to  carry  on  its  business,  and  the  ratio  decidendi  is  that 
the  Court  should  do  nothing  which  might  possibly  "  paralyse  " 
all  the  affairs  of  the  company,  especially,  as  in  the  result,  the 
petition  might  possibly  be  rejefted.  I  cannot  believe  that  the 
rule  was  intended  to  apply  lo  the  case  of  a  company  which 
has  admittedly  suspended  its  business  and  declared  publicly 
its  inability  to  pay  its  debts.  I  am  fortified  in  this  view  by  the 
remarks  of  the  same  learned  Judge  (Loid  Romilly)  in  In  re  The 
Bailway  Finance  Company,  Limited  (1).  In  that  case  Lord 
Romilly  observed  : — "  I  do  not  appoint  a  provisional  liquidator 
"  unless  it  appears  that  tJie  company  cannot  go  on.''  And  in 
Buckley's  Companies  Act  (9th  edition),  the  rule  is  laid  down 
that  "  a  provisional  liquidator  was  not,  in  general,  appointed 
"  before  the  hearing  of  the  petition,  unless  the  company  was 
"  shown  to  be  insolvent,  o?-  unless  the  petition  was  presented 
"  by  the  company  itself  or  shown  to  be  unopposed  "  (p.  342). 

In  the  present  case  it  is  obvious  from  the  admissions 
made  before  me  and  from  facts  on  the  record,  which  are  not 
denied,  that  the  People's  Bank  has  in  fact  suspended  business 
and  directed  all  its  numerous  branches  to  suspend  business  ; 
and  that  consequently  the  Bank,  as  such,  "  cannot  go  on." 
Admittedly,  it  must  go  into  liquidation,  and  apparently  the  only 
doubt  at  present,  so  far  as  the  Bank  is  concerned,  is  whether 
it  should  be  wound  up  under  the  supervision  of  the  Court, — in 
the   event  of   a  certain   arrangement   whereby  a  new  company 

~(1)  14  W.  R.  {Eng.)  754  and  I  Mew's  Digest,  1944  (In  re  The  Railway  Finance 
Company,  Limited). 
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is  to  take  over  all   its   rights  and  liabilities,   being  effected,— or 
go    into    voluntary    liquidation.     In  ground  (2)  of   the  gi-ounds 
of  appeal  filed   in  this  Court    it  is  asserted,   apparently  without 
regard  to   the  resolution  passed  at  the  meeting  of  shareholders 
on  the  26th   October  1913,   that  "  the  company  has  resolved  to 
go    into  voluntary    Nqtcidation.^'     For   this    extraordinary    error 
possibly  the  learned  counsel  who   drafted  the  grounds  of  appeal 
is  alone  responsible,   and  it  is  unnecessary  for  me   to  lay  stress 
upon    it.     The    fact,   however,   remains  that  the   company   is 
confessedly    unable    to  go    on  with   its    business   and  must    go 
into    liquidation,    whether   voluntarily     or    involuntarily.     Mr.         ji 
Beechey's  argument,  that  the  Bank  is  not  insolvent  because  it  is         »v 
possible   that    sooner   or  later  it    may  be    in  a    position    to  pay 
all   its    debts,    strikes    me    as   being     somewhat   desperate.     I 
find   it   diflBcult   to    appreciate     the   rather   subtle   distinction 
between   "  insolvency  "  and   inability   to   pay   debts,   publicly 
notified  to  the  world  at  large  ;   or  to  believe  that  a  Bank  con  • 
ducted   by    persons  of    ordinary    intelligence  and  sanity  would 
delibei-ately  close  its    doors  and  suspend  its   business  if    there 
was   any   real     prospect   of   its   being   in     a   position,   within 
reasonable   time,   to   liquidate  all   its    debts   in  full.     But,   be 
that   as  it  may,  that   there   is  in     the   present   case   no    such 
prospect  is    clear   from   the   admitted   fact  that   liquidation   is 
inevitable  so   far  as   the  People's  Bank  is   concerned.     When  a 
company  has  to  admit  that  it  has,  in  all  its  branches,  suspended 
business,    and  that   it  must  inevitably  go  into   liquidation,    and 
that  its  only  hope  of  salvation  is   that  a  new   company    may  be 
formed  to   take  its   place,  I   have  no   hesitation  in  saying   that 
such  a   company   is  not  merely    "  plainly   and   commei^cially," 
but  also   "  technically   insolvent,"   and   in   the   case  of  such   a 
company,    I   am   of   opinion  that  a   Court   is  fully   justified  in 
taking  action    under  section    134  and  appointing   a  provisional 
liquidator. 

Mr.  Beechey  has  referred  me  to  section  140  of  the  Act 
which  provides  that  "  the  Court  may,  as  to  all  matters  relating 
"  to  the  winding  up,  have  regard  to  the  wishes  of  creditors  and 
"  contributories  as  proved  to  it  by  sufiicient  evidence,"  and  to 
section  193,  which  enacts  that  "  the  Court  may,  in  determining 
"  whether  a  company  is  to  be  wound  up  altogether  by  the 
"  Court  or  subject  to  the  supervision  of  the  Cmrt,  in  the 
"  appointment  of  a  liquidator  or  of  liquidators,  and  in  all  other 
"  matters  relating  to  the  winding  up,  subject  to  supervision, 
"  have  regard  to  the  wishes  of  the  creditors  or  contiibutories  as 
"  proved   to  it    by  sufficient  evidence,  etc."     These  provisions 


March,  1914.  ]  CIVIL  JUDGMENTS— No.  32.  117 

are,  I  consider,  wliolly  irrelevant  to  tlie  question  now  before 
me,  as  it  is  not  for  me  at  this  stage  of  the  case  to  decide  wlietlier 
or  not  the  petition  of  the  respondents  is  to  be  accepted  or 
rejected.  That  is  a  matter  for  determination  by  the  District 
Judge  when  the  case  comes  before  him  on  the  14th  instant, 
and  I  would  repeat  that  I  desire  to  say  nothing  with  regard 
to  it  which  can  be  interpreted  as  an  expression  of  opinion 
on  my  part  as  to  how  it  should  be  decided.  All  that  is  necessary 
for  me  to  say  at  present  is  that  I  cannot  agree  that  the  very 
restricted  powers  conferred  upon  the  provisional  liquidator  in 
this  case  can  in  any  way  injure  or  prejudicially  affect  the 
affairs  of  the  company  or  the  interests  of  the  creditors.  On 
the  contrary,  I  consider  that  the  due  discharge  by  the 
provisional  liquidator  of  the  duties  imposed  upon  him  will 
tend  to  protect  the  interests  of  the  creditors,  while  at  the  same 
time  in  no  way  "  paralysing  "  the  affairs  of  a  company  which 
is  already  itself  "  paralysed  "  in  the  sense  that  it  is  unable  to 
"  go  on  "  with  its  business. 

For  the  reasons  given,  I  think  the  District  Judge  was 
justified  in  appointing  a  provisional  liquidator  and  I  accordingly 
dismiss  this  appeal  with  costs. 

Appeal  dzsrnissed. 


No.  32. 

Before  Eon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge. 

ISHAR—(Plaixt  iff)— APPELLANT 

Versus 

THE  MUNICIPAL  COMMITTEE  OF  LAHORE— 

(Defendant)— RESPONDENT. 

Civil  Appeal  No.  1006  of  1912. 

Punjab  Municipal  Act,  XX  of  1891,  section  Z8— notice  of  suit. 

Held,  that  section  38  of  the  Municipal  Act  does  not  apply  to  a  suit  for 
a  declaration  that  plaintiff  is  the  owner  of  a  certain  plot  of  land,  and  that  the 
defendant  (Municipal  Committee)  who  refused  plaintiff  permigsion  to  build 
on  it,  alleging  that  it  was  their  property,  had  no  right  to  it. 

I.  L.  R.  22  Bom.  230  (1),  I.  L.  R.  22  Bom.  253  (2),  I.  L.  R.  22  Bom.  289 
(F.  B.)  (3),  I.  L.  R.  22  Bom.  636  (4)  and  /.  L.  R.  25  Bom.  142  (5),  approved. 

a)  (189f)  I.  L.  R.  22  Bom.  2Z0  (Patel  PavaChand  v.  Ahmedabad  Municipality). 

(2)  (1896)  /.  L.  R.  22  Bom.  283  {Kashinath  v.  Gangabai\ 

(3j  (1896j  I.  L.R.  22  Bom.  289  (F.B.)  (ManoharGaneshy.Dakor  Municipality). 

(4)  (1897j  I.  L  R.  22  Bom.  636  {Hari  Lai  v.  Himat). 

{5)  (1900j  I.  L.  R.  25  Bom.  142  {Municipality  of  Parola  v.  L^kshmm  D  as). 
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Second  appeal  from  the  decree  of  Major  A.  A.    Irvine,  Divisional 
Judge  of  the  Lahore  Division,  dated  the  loth  day  of  April  1912. 

Zia-ud-Din  and  Hukam  Chand,  for  appellant. 

Nemo,  for  respondent. 

The     judgment     of     tlie    learned     Chief    Judge     was   as 
follows : — 

12/^  Nov.  1913.  Sir  Arthur  Reid,  C.  J.— This  is  a  suit  for  a  declaration  tbat 

the  plaintiiS-appellant  is  the  owner  of  a  certain  plot  of  land  and 
the  Lahore  Municipal  Committe,  who  refused  the  appellant 
permission  to  build  on  it,  alleging  that  it  was  their  property, 
had  no  right  to  it.  The  lower  Appellate  Court  held  that  the 
suit  was  hari'ed  by  section  38  of  the  Punjab  Municipalities 
Act,  189],  notice  of  suit  not  having  been  given  to  the  Municipal 
Committee.  I.  L.  E.  22  Bum.  230  (1),  I.  L.  B.  22  Bom.  283  (2), 
I.  L.  B.  22  Bom.  289  (F.  B.)  (3),  I.  L.  B.  22  Bom.  Qm  (4), 
/.  L.  B.  25  Bom.  142  (5)  are  authority  for  the  contention 
that  section  38  does  not  apply  to  this  suit,  and  no  authority  to 
the  contrary  has  been  cited.  The  pleader  for  the  Municipal 
Committee,  indeed,  has  not  taken  the  trouble  to  appear,  though 
the  appeal  was  not  called  until  after  11   o'clock. 

The  slight  difference  in  the  terms  of  section  :^8  and  the 
corresponding  sections  of  the  Bombay  Act  considered  in  the 
rulings  does  not  affect  the  decision. 

I  decree  the  appeal,  set  aside  the  decree  of  the  lower 
Appellate  Court  and  remand  the  appeal  under  Order  XLI,  rule 
23,  for  decision  in  accordance  with  law. 

Couit-fee  on  the  memorandum  of  appeal  will  be  refunded 
and  other  costs  of  this  Court  will  be  costs  in  the  cause. 

Appeal  accepted. 


No.  33 

Before  Bon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge. 

ALLAE  DITTA— (Plaintiff)— APPELLANT 

Versus 

MUSSAMMAT  FARZ  BIBI  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  2349  of  1913. 

Transfer  of  Property  Act,  section  111  (g)— whether  lease  has  determined 
by  reason  of  lessee  sub-letting  the  premises. 

(1)  (1896)  /.  L.  /?.  22  Bom.  230  (Patel  Panachand  v.  Ahmedabad  Municipality). 

(2j  (1896j  I.  L.  R.  22  Bom.  283  (Kashinath  v.  Gangabai). 

(3)  a896j  /.  L.  R.  22  Bom.  289  (F.B.)  (Manohar  Saiiesh  x.  Dakar  Municipality). 

(i)  (1897)  /.  L.  R.  22  Bom.  G36  (Ilari  Lai  v.  Ilimat). 

{5)  (1900;  I.  L.  B.  25  Bom.  142  {Municipality  of  Parola  v.  Lakshman  Das). 
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Held,  that  having  regard  to  section  111  (g)  of  the  Transfer  of  Property 
Act,  a  lease  does  not  determine  on  breach  of  the  condition  not  to  sub-let,  in 
the  absence  of  an  express  condition  for  re-entry  by  the  lessor  or  for  the  lease 
becoming  void  on  a  breach  of  the  condition  not  to  sub-let. 

14  P.  R.  1898  (1),  I.  L.  R.  26  Mad.  157  (2)  and  Z.  L.  R.  28  All.  400  (3), 
referred  to. 

Second  appeal  from  the  decree  of  T.  P.  Ellis,  Esquire,  Distnct 
Jtidge,  Lahore,  dated  the  3rd  December  1912. 

Moti  Lai,  for  appellant, 
Parduman  Das,  foi-  respondents. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

Sir  Ahthue  Reid,  C.  J. — The  question  for  consideration  is,  jg/^  jfov.  1913. 
whether  the  appellant's  lease  has  determined  by  forfeiture  by 
reason  of  his  having  sub-let  the  premises  leased  to  him.  The 
Court  of  first  instance  held  that  it  had  not,  but  the  lower 
Appellate  Court  held  that  it  had,  relying  on  the  insertion  of 
the  words  "  doJcandari  Tchud  "  as  the  purpose  for  which 
the  pi-emises  had  been  leased.  The  pleader  for  the 
appellant  relies  on  14  P.  B.  1898  (I),  Parameshri  v. 
Vittappa  Shanbaga  (2)  and  Netrapal  Singh  v.  Kalyan 
Ba$  (3),  and  section  111  {g)  of  the  Transfer  of  Property 
Act,  for  the  proposition  that  a  breach  of  a  condition  in 
a  lease  does  not  effect  forfeiture  unless  the  lease  contains 
a  provision  that  on  breach  of  that  condition  the  lessor  may 
re-enter  or  the  lease  shall  become  void.  Section  108  (J)  of  the 
Transfer  of  Property  Act  is  also  relied  on,  for  the  proposition 
that  the  lessee  might  sub-let  in  the  absence  of  conditions  to 
the  conti^ary  ;  and  it  was  contended  that  the  words  "  doJcandari 
Tihud  "  should  not  be  interpreted  as  prohibiting  sub-letting.  I 
am  not  satisfied  that  these  words  were  intended  to  prohibit 
sub -letting  and,  in  any  case,  I  have  no  hesitation  in  holding 
that  the  rule  laid  down  in  section  111  {g)  of  the  Act  applies, 
and  that  the  absence  of  an  express  condition,  for  re-entry  by 
the  lessor  or  for  the  lease  becoming  void  on  a  breach  of  the 
condition  not  to  sub-let,  if  such  existed,  is  fatal  to  the  defen- 
dants. 

It  appears  that   the    rent  entered  in  the  lease  is  Rs.  2-5-0 
per  mensem,  that  the  appellant  sub-let  for   Rs.  3    per  mensem, 

(1)  14  P.  R.  1898  (Abdul  Kadir  v.  Nur-ud-Din). 

(2)  (1902)  I.  L.  R.  26  Mad.  157  (Parameshri  v.  Vittappa  Shanbaga). 

(3)  (1906)  I.  L.  R.  28  All.  400  (Netrapal  Singh  v.  Kalyan  Das), 
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and  that  the  owners,'  have  found  another  tenant  at  Rs.  4  per 
mensem.  I  concur  in  the  opinion  recorded  by  the  Court  of  first 
instance  that  this  rise  in  the  rent  obtainable  was  at  the  bottom 
of  the  owners'  action  and  their  anxiety  to  terminate  the  lease. 
The  appeal  is  decreed  with  costs  of  all  Courts. 

Appeal  accepted. 


No.  34. 

Before  Eon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge. 

JOTI  PARSHAD— (Plaintiff)— APPELLANT 

Versus 

SANT  LAL— (  Defenpant)  -RESPONDENT. 

Civil  Appeal  No.  655  of  1913. 

Indian  Limitation  Act,  IX  of  1908,  [articles  49  and  HO— suit  by  ont 
brother  against  another  brother  for  recovery  of  half  the  jewelry  and  house 
left  by  the  widow  of  a  third  brother. 

Plaintifl  sued  his  brother  for  recovery  of  half  the  jewelry  and  houie 
left  by  the  widow  of  another  brother— 

Held,  that  the  suit  was  governed  by  article  120  of  the  Liniitation  Act, 
and  not  by  article  49. 

I.  L.  R.  21  Cal.  157  {P.  C.)  (1),  /.  L.  R.  19  All.  169  (2),  /.  L.  R.  34  Mad. 
511  [F.  B.)  (3)  and  I.  L.  R.  9  Cal.  79  (4),  referred  to. 

Second  appeal  from  the  decree  of  M.  L.  Waring,  Esquire,  Divisional 
Judge,  Ambala  Division,  dated  the  20th  January  1913. 
Lajpat  Rai,  for  appellant. 
Tek  Chand,  for  respondent. 
The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

Sri  Dec.  1913.  ^^^  Arthur  Reid,  C.  J. — This  is  a  suit  by   one  brother  for 

recovery  from   another  brother   of  half  the  jewelry  and  house 
left  by  the  widow  of  another  brother. 

The  widow  died  in  February  1908  and  the  suit  was  filed 
in  January  1912. 

The  appellant's  case  is  that  he  was  entitled  to  half,  and 
that  the  respondent  wrongfully  took  possession  of  the  whole, 
on    the  widow's  death. 

(1)  (1893)  I.  L.  R.  21  Cal.  157  (P.C.)  (Mahomed  Riasat  AH  v.  Basin  Banu). 

(2)  flS96)  I.  L.  R.  19  All.  169  (Umardaraz  AH  Khan  v.  Wilayat  AH  Khan). 
(2)  {inOj  I.  L.R.Zi  Mad.  511    (F.B.)   {Khadersa   Uajee  Bappu  v.  Puthen 

Veettil).  :• 

(4)  (1882 1  ;.  L.  R.  9  Cal.  79  {Issur  Chunder  Dass  v.Juggut  Qhunder  Shaha), 
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Mahomed  Riasat  Ali  v.  Hasin  Banu  (I),  Umardaraz  Alt 
Khan  V.  Wilayat  Ali  Khan  (2),  and  Khadersa  llajee  Bappit  v. 
Puthen  Veethil  (3)  are  clear  authority  for  the  application 
of  article  120  of  the  Limitation  Act,  the  result  being 
that  the  suit  was  within  limitation.  The  lower  Appellate 
Court  was  mistaken  in  thinking  that  the  21  Cal.  judgment 
dealt  with  a  suit  for  a  declai-atiou  only  ;  possession  of  movables 
was  included  in  the  claim  therein.  Issnr  Chunder  Dass  v.  Juggut 
Chunder  Shaha  (4),  cited  for  the  respondent,  does  not  help  him. 

I  decree  the  appeal,  set  aside  so  much  of  the  decree  of  the 
lower  Appellate  Court  as  dismissed  the  suit  for  movables, 
and  remand  the  apjeal  under  Order  XLT,  rule  23  of  the  Code 
of  Civil  Procedure  to  the  lower  Appellate  Court  for  decision 
in  accordance  with  law. 

Court-fee  on  the  memorandum  of  appeal  here  will  be 
refunded.     Other  costs  of  this  Court  will  be  costs  in  the  cause. 

Appeal  accepted. 


No  35. 

Before  Uon.  Mr.  Justice  Kensington 

and 

Hon  Mr.  Justice  Beadon. 

NANAK  CHAND— (Plaintiff)— APPELLANT 

Versus 

JIWAN  MAL— (Defendant)— RESPONDENT. 

Civil  Appeal  No,  1562  of   1912. 

Indian  Court-Fees  Act,  VII  of  1870,  Schedule  II,  article  17  (m)-smt 
for  cancellation  of  a  deed  of  release  (faraghkhati)— consequential  relief- 
Court- fee— Civil  Procedure  Code,  1908,  order  7,  rule  11  (6). 

Held,  that  a  suit  for  cancellation  of  a  deed  of  release  ffaraghkhati )  and 
for  any  other  relief  to  which  plaintiff  may  be  entitled  is  not  covered  by  article 
17  (iiij,  schedule  11  of  the  Court-Fees  Act,  but  must  be  stamped  ad  valorem 
on  the  amount  at  which  plaintiff  elects  to  value  his  relief. 

I.  L.  R.  23  Mad.  490  (5),  l.L.R.  29  Bovi.  207  (6j,  109  P.  R.  1893  (7), 
referred  to. 

I.  L.  R.  30  Cal.  788  (8j,  distinguished. 

(Ij  (1893)  7.  L.  R  21  Cal.  157  {P.C.)  {Mahomed  Riasat  Ali  v.  Hasin  Banu). 
(2)  (1896)  /.  L.  /?.  19  All.  169  {Umardaraz  Ali  Khan  v.  Wilayat  All  KhanK 
(3j  (1910J  /.  L.  R.  34  Mad.    541  {F.B.)    {Khadersa  Haiee   Bappu   v.   Puthen 

Veethil). 
(4)  (1882)  /.  L.  R.  9  Cal.  79  {Issur  Chunder  Dass  v.  Juggut  Chunder  Shaka). 
(5;  (1899)  I.  L.  R.  23  Mad.  490  {Samiya  Mavali  v.  Minammal). 

(6)  (1904)  /.  L.  R.  29  Bom..  207  {I'arratibai  v.  Vishvanatk). 

(7)  109  P.  R.  1893  (Hakim  v.  Mussammat  Mahtab  Kaur). 

(8)  (1903)  I.  L.  R.  30  Cal.  788  {Zinnatunnessa  v.  Qirindra  Nath). 
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Held  also,  that  when  plainlilY  fails  to  make  up  the  deficiency  in  court-fees 
as  ordered  by  the  Court,  his  plaint  should  be  rejected  under  order  7,  rule  11 
(h)  of  the  Code  of  Civil  Procedure. 

First    appeal  from  the  decree  of  Sheikh  Muhamrnad  Nia:-nd-Din, 
District  Judge,  Shahpur,  dated  the  6th  July  1912. 

Nanak  Chand,  foL'  appellant 

Xand  Lai,  for  respondent. 

The  Judgment  of  the  Court  was  delivered  by  : — 

2nd  July  1913.  Kensington,  J. — This  suit  was  instituted  on  the   '25th  Jan- 

uary 1912  on  a  stamp  of  Rs  10  as  one  for  a  declaration  that 
a  release  deed  (faraghkhati),  dated  17th  June  191 1,  and  register- 
ed on  the  19th  December  1911,  be  considered  cancelled. 

At  the  first  hearing  the  defendant  pleaded  that  the  suit 
should  be  stamped  on  the  jurisdictional  value  of  Rs.  15,000. 
'Ihere  was  no  rejlicatiou  to  this  plea,  and  on  the  1st  June  1912 
the  Court  decided  that  the  plea  was  correct  and  that  full 
stamp  duty  must  be  paid.  Time  was  eventually  given  up  to 
the  6th  July  and  the  plaintiff  then  stated  that  he  was  unable 
to  pay  the  requii  ed  fee.  The  Coui't  thereon  dismissed  his  suit 
wifh  costs  by  the  veiY  brief  judgment  under  appeal  and  drew 
up  a  formal  decree  in  these  terms. 

The  case  is  before  us  as  if  it  was  a  first  appeal  from  a 
decree,  and  the  first  point  to  be  decided  is,  whether  the 
District  Judge  was  right  in  holding  that  the  suit  required  to 
be  stamped  ad  valorem  on  Rs.  15,000,  at  which  sum  plaintiff 
valued  his  relief  in  the  plaint. 

The  parties  are  brothers  living  at  libera  and  conducting 
a  business  at  Merowal  some  five  miles  away.  The  ostensible 
meaning  of  the  suit  is  that  plaintiff  desires  to  avoid  the  terms 
of  the  Hindu  joint  family  separation  consequent  on  the  deed  in 
respect  of  which  the  suit  is  brought.  His  alleged  reason  is 
that  he  has  discovered  that  the  property  is  worth  not  Rs.  6,000, 
as  he  originally  supposed,  but  Rs  80,000,  and  we  are  asked  to 
believe  that  he  was  unaware  of  the  facts  when  the  deed  was 
executed,  in  consequence  of  the  compaiatively  recent  death  of 
the  father  of  the  parties  in  Oi;tober  1908. 

The  plaintiff  contends  that  his  suit  has  been  corre»;tly 
stamped  at  Rs.  10  undei-  article  17  (iii)  of  schedule  II  to  the 
Court-Fees  Act,  on  the  ground  that  no  consequential  relief  is 
involved  in  a  suit  brought  under  section  89,  Specific  Relief  Act. 
We    consider   that    thei'e    is    sufficient   authority    against   this 
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contention  in  I.  L.  B.  XXIII Mad.  490  (1),  XXIX  Bom.  207  (2), 
and  109  P  B.  1893  (3),  A  mere  declaration  is  useless  to  plaintiff 
without,  at  least,  such  further  relief  as  is  involved  in  sending 
the  copy  of  the  decree  to  the  Registration  Department,  as 
i^equired  by  the  second  para,  of  sectiou  39,  Specific  Relief  Act, 
while  substantially  the  plaintiff  is  really  suing  for  a  lai'ger 
money  share  in  the  joint  family  property  than  he  would  other- 
wise get.  The  only  ruling  at  all  in  his  favour  which  plaintiff's 
counsel  has  been  able  to  quote  as  in  any  way  relevant  is  that 
given  in  /.  L.  E.  XXX  Cal.  188  (i),  hut  that  case  should  be 
distinguished  as  being  one  for  cancellation  of  a  decree.  We  are 
satisfied  that  the  District  Judge  was  so  far  correct  in  hold- 
ing that  plaintiff  was  bound  to  stamp  his  plaint  ad  calorem 
with  reference  to  the  amount  whatever  it  may  be,  at  wliieh  he 
elects  to  value  his  lelief  It  is  observed  that  bv  para.  12  of  his 
plaint  plaintiff  asked  for  any  other  relief  to  which  he  might  be 
entitled  as  well  as  for  cancellation  of  the  deed. 

But  the  lower  Court  has  clearly  gone  wrong  both  in  dis- 
missing plaintiff's  suit  and  in  allowing  extravagant  pleader's 
fee  costs  to  the  defendant  (Rs.  450)  in  the  decree  which  has 
been  wrongly  diawn  up  as  for  dismissal  of  a  suit.  The  proper 
order  to  pass  was  one  for  rejection  of  the  plaint  under  rule  ]  1 
(b)  of  order  V IT,  Civil  Procedure  Code,  and,  as  this  rejection 
took  effect  at  an  early  stage  in  the  trial,  there  was  no  justifica- 
tion for  allowing  excessive  costs  to  the  defendant,  especially  as 
the  parties  had  been  endeavoui-ing  up  to  that  stage  of  the 
trial  to  come  to  terms  by  private  arrangement. 

The  plaintiff's  appeal  is  accordingly  rejected  on  the  ques- 
tion of  stamp  duty,  it  is  accepted  on  other  points  and  the 
lower  Couit's  deci^ee  is  set  aside.  The  order  of  that  Court 
is  altered  to  one  for  rejection  of  the  plaint,  and  the  pleader's 
fee  costs  adjudged  to  defendant  in  that  Court  will  be  reduced 
from  Rs.  450  to  Rs.  32. 

The  plaintiff  is  only  partially  successful  before  us  and  it 
is  directed  that  the  parties  shall  pay  their  own  costs  in  the 
Chief  Court. 

Appeal  accepted  in  part. 


(Ij  (1899)  /.  L.  R.  23  Mad.  490  (Samiya  Mavali  v.  Minammal). 

(2)  (1904)  I.  L.  R  29  Bom.  207  (Parvatibai  v.  Vishranath). 

(3)  109  P.  R.  1893  {Hakim  v.  Mussammat  Mahtab  Kaur). 

(4)  (1903J  /    L.  R.  30  Cal.788  {Zinnatunnessa  v.  Girindra  Nath).) 


124  CmL  JUDGMENTS— No.  3  [  Rkoobb, 

No.  36. 

Before  Eon.  Mr.  Jicstice  Johnstone  and 

Hon.  Mr.  Justice  Shah  Din. 

DIAL   DAS— (Plaintiff)— APPELLANT 

Versus 

MUSSAMMAT  DHIANUN— (Defendant)— RBSPOXDRNT. 

Civil  Appeal  No.  1199  of  1^09 

Custom —succession — Bairagia  of  Kulu— validity  of  marriage — loidow 
excludes  the  guru — Riwa]-i-am. 

Eeld,  that  in  Kulu  a  BaiMgi  may  marry  an  agriculturist  woman  by  Ganesh 
puja  and  the  minor  restrictive  rules  of  Hindu  Law,  such  as  the  naming  of 
certain  classes  into  which  a  Bairagi  may  or  may  not  marry  cannot  with  pro- 
priety be  applied  in  that  district  in  th^  abs3nc3  of  proof  of  special  custom. 

I  L.R  3  All.  738  (1),  I.  L  R.  12  Mad.  ?2  (2),  13  Mad.  I.  A.  497 
rSOB)  (3),  24  P.  R  1880  (4),  and  135  .",  R.  1S84  (5),  referred  to. 

Held,  also  that  in  matters  of  succession  the  widow  of  a  Bairagi  of  Kulu 
excludes  the  Guru. 

Further  appeal  from  the  decree  of  H.  A .  Casson,  Esquire,  Divisionn  I 
Judge,  Kulu,  dated  the  Mth  September  IP09. 
Tek  Chand,  for  Appellant, 
Shadi  Lai,  for  Respondent. 
The  judgment  of  the  Court  was  delivered  by — 
&th  Dec.  19 1  :^  Johnstone,  J. — In   this   case   Dial     Das,   Bairagi,    of   Kot 

Nagar  in  Kulu,  sued  Massammat  Dhiannu  for  the  landed 
property  left  by  one  Dinun,  Bairagi,  in  Phati  Halan,  Kothi 
Nagar,  contending  that  he  was  rightful  heir  as  Guru  of  the 
deceased  and  had  a  better  title  to  succeed  than  defendant, 
whether  she  wa.s  lawful  wife  of  the  deceased  (which  is  not 
admitted;  or  merely  his  mistress,  (as  plaintiff  avers  she  was). 
In  the  first  Court  the  case  was  said  to  have  been  fought  out 
on  two  issues— Was  plaintiff  Dinun's  Gtiru  ?  And  does  a  Guru 
succeed  before  a  widow  ?  Before  stating  these  issues  in  the 
iudgment,  however,  the  Court  found  that  it  had  been  conclu- 
sively proved  that  defendant  was  married  to  deceased  by 
Ganesh  puja  and  was  his  wife.  It  then  discussed  the  evidence 
of  fact  and  custom,  and  found  that  plaintiff  was  Guru  of 
deceased,  and  that  as  such  he  must  be  preferred  to  defendant, 
a  mere  widow. 

On  appeal,    the    lower   appellate     Court,    at  a    preliminary 
hearing  witli    the    records  before    it    noticed    that     the     local 


(1)  (1881)  I.  L.  R.  3  All.  738  (Bbaoni  v.  Maharaj  Singh). 

(2)  (1888)  I.  I.  R.  12  Mad.  72  {^rindavnna  v.  Radhamani). 

(3)  (1870)  13  M.  I.  A.  497  (506)    (Sri   Gajapathi   Radhika   Patta  v.   Sri 
Gajapathi  Nilamaiii). 

(4j  24  P.  R.  1880  (Bansi  v.  Mihan  Singh). 

(5)  35  P.  R.  1884  {Mussammat  Lakhi  v.  Mussammat  Jai  Devij. 
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Commissioner,  Rai  Megh  Singh  of  Kulu,  described  by  the  first 
Court  as  a  sort  of  "  standing  Court  of  honour  on  questions  of 
caste,"  had  misread  some  of  the  evidence  given  before  him,  and 
also  thought  the  precedents  mentioned  by  the  patwari  needed 
looking  into  ;  and,  finally,  upon  the  regular  hearing  of  the 
appeal,  accepted  it  with  costs  throughout. 

We  have    now  heard    arguments     on    this    further    appeal 
preferred  by  plaintiff,  and  have    arrived  at    the  conclusion    that 
the  lower  appellate  Court's  final  conclusions  at  least  are  correct. 
The  first    question    for  consideration    need    not    detain  us  long, 
namely,  wl. ether  defendant  was   lawful  wife  of   deceased  Dinun 
or  not.     The  evidence    of    a  ceremony    and  of  cohabitation  long 
cont'nued    is    considerable  and    sufiicient  ;   and    it  seems    to    us 
impossible    to    introduce     into    ihe    discussion    rules     of    strict 
Hindu  Law.     [We    have  been    referred    to  such    authorities    as 
Mayne,  7ih  Edition,  page  100,  I.  L.  R.  8  .4//.  738(1),  /.  L.  E.  J 2 
Mad.  72  (2),  13  M  I  A.  506(3),  14  Mad.  L.J.  271  (at  page  282)]. 
It  may   be  that    among    orthodox   Hindus    down-country    a 
marriage  by  Ganesh  jnija  is  mere  concubinage,  or  that  a  member  of 
a  holy  caste  cannot  lawfully  marry  an  agriculturist  woman  ;  but 
here  we  start  with  unorthodoxy,  for,  strictly  speaking,  a  Bairagi 
may  not  marry    at  all.     In  Kulu,  and    perhaps    elsewhere    also, 
Bairagis    have    married,    and    have    been    succeeded    in     their 
estate  by  their  children  and   in  Kulu    there  is  no    indication  on 
the  record  that  the  mar-riage  of  a  Bairagi  as  such  is  looked  upon 
as  improper  or  invalid.     This  being  so,  it  seems  to    us  that   the 
minor  restrictive  rules    of  Hindu    Law,  such    as  the  naming    of 
certain  classes    into   which    a  Bairagi    may    or  may   not  marry, 
cannot,    with  propriety,     be   applied   in  that   district,   in    the 
absence  of  proof  of  special  custom.     No  such    restrictive  custom 
is  shown   to  exist.     In    this  very    family    in  earlier  generations 
sons  by  Kanet  wives  have  succeeded,  and  there    are  virtually  no 
instances    to  the    contrary.     This    is    natural     enough,    for    the 
Bairagis    are  not    a  race   by  themselves.     Apparently   any  one 
can  become   a  Bairagi  by    submitting  to  the    rules  of   the  order 
and  by   being  appointed    by   a    Gh.iru  as  his  chela.     Dinun    was 
probably  by    origin  an  agriculturist   himself,    though    his  great 
grandfather  came  to  Kulu  as   a  Bairagi  ;  and  whether  this  is  so 
or  not,    the  said    ancestor    clearly  settled    down    into  tlie    agri- 
culturist plane. 

(1)  (1881)  /.  L.  R.  .3  All  738  (Bhaoni  v.  MaharaJ  Singh). 
(2j  (I888j  /.  L.  R.  12  Mad.  72  (Brindaiaua  v.  Radhamani). 
(3)  fl870)  13  M.  I.  A.  497  (506)    {Sn  Gajapathi   Radhika   Patta   v.   Sri 
Gajapathi  Nilamani). 
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We  hold,  then,  that  defendant  was  lawful  wife  to  Dinun, 
finding  ourselves  confirmed  in  this  way  of  looking  at  the 
matter  by  the  views  expressed  in  24  P.  B  1880  (1)  (a  Bairagi 
case)  and  135  P.  li.  1884  (2)  (a  case  of  Gharbari  Gosains). 

The  next  question  is,  whether  a  Guru  or  a  widow  succeeds 
in  the  absence  of  chela  or  male  issue.  Mr.  Shadi  Lai  does  not 
deny  that  plaintiff  is  deceased's  Guru  ;  he  merely  argues  that,  as 
the  property  is  private  and  not  religious,  spiritual  relations 
have  no  concern  with  it  ;  that  Hindu  Law,  under  which  a 
widow  takes  a  life-estate  in  default  of  male  issue,  applies  ;  and 
that,  even  if  strict  Hindu  Law  is  not  to  be  applied,  actual 
custom  is  on  his  client's  side.  Mr.  Tek  (.  hand's  attitude  on  be- 
half of  plaintiff  is  th.at  custom  applies,  but  that  it  is  Bairagi 
custom,  and  not  agriculturist  Kanet  custom,  and  that  under  it 
the  Gum  is  preferred    to  the  widow. 

Clearly  what  we  have  to  a.'^ceitaiu  is  the  actual 
custom  followed  by  the  Bairagis  of  that  part  of  Kulu. 
To  determine  this  we  have  oral  evidence  in  the  shape  of 
opinions,  oral  and  other  evidence  of  actual  instances,  the  Ritoaj- 
i-am  and  views  expressed  on  cognate  points  in  rulings  of  this 
{/ourt.  The  first  thing  to  see  is  the  Riwij-i-am,  which  deals 
separately  with  Bairagis. 

Question  1  is  primarily  concerned  with  the  powers  of  a 
Bairagi  widow  in  dealing  with  her  late  husband's  estate.  The 
maiTiage  of  Bairagis  is  implicitly  recognized  herein,  and  the 
position  of  a  widow  is  thus  set  forth  : — 

Haman  Kaum  men  aurat  beiva  ke  bilknl  kisi  tareh  ka 
ikhtiyar  nahin,  alhatta  jab  tak  dar  par  da  apne  ghar  men  ba  izzat 
abrn  baithi  rahe  kisi  ko  shouhar  na  kare  aur  na  kisi  se  dosti 
lag  awe  tab  tak  nan  parrha  ki  mnstahikk  zarur  hai  agar  koi  chela 
waghaira  na  ho  to  ta  hayat-i-khnd  hakkiyat  par  kabiz  rahkar  apna 
guzara  kare. 

That  is,  if  the  widow  remains  unmarried  and  chaste,  and 
there  is  no  chela  waghaira  she  has  an  estate  like  that  of  an 
ordinary  Hindu  or  agriculturist  widow.  The  plaintiff's  case  is 
that  waghaira  cmtZ  or  or  "  other  s  "  includes  the  Gwrw,  and  the 
first  Court  agrees  with  him.  The  learned  Divisional 
Judge,  on  the  other  hand,  says  with  defendant  that  the  Guru  is 
not  one  of  these  "  others  "  ;  and  this  is  also  our  view. 

The  other  part  of  the  Kiwaj  i-am  which  has  come  under 
discussion  is  question  23,  which  also  is  not  directly  concerned 
with  the  competition   between    widow    and  Guru.     As  the  due 


(1)  24  P.  R.  1880  (Bansi  v.  Uihan  Singh). 

(2)  135  P.  R.  1884  {Mu$sammat  Lakhi  v.  ilu$taTnmat  Jai  Devi). 
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interpretation  of  that  question  and  its  answer  is  not  free  from 
difficulty  and  has  been  much  discussed  both  in  the  Lower 
Courts  and  before  us,  we  think  it  necessary  to  set  it  forth  here 
at  length  iji  vernacular. 

Q. — Agar  jisar-i-mutlanna  shuda  ke  ash' hap  ki  auJad  pisari 
na  rahe  to  uska  wirsa  pisar-i-mutbannana  shuda  milega  ya 
digar  shurakayan  ko  ? 

A. — Jawab  malikan-i-kauin  Bairagi,  pisar-i-mitthanna 
shuda  ke  asli  bap  ki  aulad  na  hotve  to  jo  waris  tiske  bap  ke  hon 
unka  hakk  hai,  chunanchi  hamari  kaum  men  yih  hi  riioaj  hat  agar 
mutbanna  ya  chela  ya  hadik  na  howe  to  bhai  ya  gur  bhai,  agar 
yih  bhi  na  hon  to  mama,  agar  yih  hhi  na  ho  to  gurdwara,  agar 
gurdwara  na  ho  to  akhara  ke  sarband  ko   hakk  pannchta  hai. 

(The  rest  is  irrelevant^ . 

This  is  a  singular  answer  and  does  not  seem  to  us  to  cover 
a  case  like  the  present.  It  deals  with  the  case  of  a  Bairagi  who 
has  had  a  son  of  his  body,  which  son  has  been  adopted  by 
another  man,  and  dies,  leaving  no  other  son  of  his  body.  It 
lays  down  a  rule  of  succession  to  the  property  of  that  Bairagi, 
under  which  the  son  who  has  been  adopted  and  has  gone  away, 
is  entirely  excluded-  It  is  implied  th-it  the  next  heir  of  the 
Bairagi  would  be  a  son  adopted  by  him  or  a  chela  appointed  by 
him,  if  either  exists  ;  in  default  a  bhai  or  gurbhai ;  again,  in 
default,  the  maternal  uncle  ;  next,  the  gurdioara  ;  and,  lastly,  the 
akhara.  There  is  some  confusion  of  thought  in  the  framing  of 
these  categories  of  heirs  ;  the  introduction  of  the  maternal  uncle 
is  bizarre,  is  opposed  to  each  and  every  custom  or  law  known 
in  this  Province,  and  is  wholly  unsupported  by  evidence  of 
practice.  But  leaving  this  point  aside  we  think  the  lower 
appellate  Court  is  hardly  right  in  reading  the  above  answer  as 
placiBg  the  deceased's  warisan,  which  he  says  includes  the 
widow,  in  a  category  by  themselves  abovo  the  adopted  son  and 
chela.  Such  an  interpretation  would  prefer  the  widow  even  to 
an  adopted  son  or  chela,  a  position  which  seems  to  us  hopelessly 
untenable.  Nowhere  in  this  Province  in  any  tribe  or  fi-aternity 
have  we  ever  found  widows  given  so  high  a  status  as  this,  and 
there  is  no  evidence  whatever  that  among  these  Bairagis  a 
widow  lias  ever  excluded  an  adopted  son  or  a,  chela-  It  is, 
therefore,  clear  that  the  waris  in  the  first  sentence  of  the  above 
answer  are  the  j  ersons  detailed  in  the  next  sentence  ;  and  it  must 
be  admitted  that  the  widow  does  not  appear  in  the  list  any  more 
than  the  gur7i. 

In  omitting  the  widow  the  answer  clearly  conflicts  with 
Q.  1    and  to  our  minds  the  only  reasonable  interpretation  of  (^, 
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and  A.  23,  is,  that  either  through  careless  drafting,  or  because 
the  widow's  rights  were  thought  to  have  been  sufficiently  safe- 
guarded in  Q,  1.  Answer  23  is  not  exhaustive  and  so  can  alford 
no  guide  in  the  present  case  :  it  omits  widows  who  clearly  do 
come  in  somewhere,  and  its  omission  of  gzirus  in  the  circum- 
stances cannot  be  used  against  plaintiff. 

The  case  has  to  be  decided  on  actual  instances  of  competi- 
tion between  widow  and  guru.  There  are  tive  instances  of 
widows'  succession,  a  vei'y  respectable  number  in  so  small  a 
community.  These  are  undoubted  successions  vouched  for  by 
the  revenue  records,  and  they  were  put  forward  as  showing 
that  widows  excluded  gurus.  The  opposite  party  never  ventured 
to  ask  if  gurus  existed,  and  in  all  the  circumstances  it  is  a 
reasonable  inference  that  they  did  exist,  for  plaintiff  would 
certainly  have  raised  the  point  if  any  advantage  could  have 
been  gained  by  so  doing.  On  the  other  hand,  the  cases  of 
gnrufi  succeeding  at  all  are  few  and  far  between.  In  the  only 
clearly  authentic  case, — Yarju's  -its  whole  value  is  destroyed  by 
the  widow's  own  deposition  that  slie  deserted  her  husband 
before  he  died,  eloped  and  married  a  Brahmin.  Instances  of 
ckelas  excluding  widows  are  not  in  point  In  short,  loughaira 
in  Question  1  does  not  include  the  gtiru. 

Lastly,  the  oral  evidence  stating  opinions  is  not  all  on  one 
side  and  by  itself  can  establish  nothing.  It  is  in  accordance 
with  the  views  expressed  by  many  learned  Judges  of  this 
Court  that  such  cases  as  the  present  must  be  decide  1  on 
actual  past  practice,  if  it  is  fairly  clear.  We  think  in  the 
pre&ent  case  it  is  fairly  clear,  as  we  have  shewn  ;  and  we 
are  fortified  in  our  opinion  by  a  consideration  of  the  general 
circumstances  and  especially  of  the  extreme  probability  that 
this  family  is  of  Kanst  ;  i.e.,  agriculturist  origin.  Obviously  in 
many  ways  the  strict  rules  of  the  Bairagi  fraternity  as  to 
celibacy  and  restrictions  on  eating  and  drinking  are  ignored  ; 
widows  have  succeeded  in  many  cases  ;  Kultut  rhelas,  who  by 
strict  rule  as  stated  in  Question  20  of  the  Riwaj-i-am  are  exclud- 
ed from  succeeding  to  the  natural  parents,  have  so  succeeded 
in  practice  ;  and  the  children  of  the  family  by  Kanet  wives  have 
been  allowed  to  inherit  without  contest.  All  this  makes  it  easy 
and  right  to  ta'<e  it  as  proved  with  sufficient  clearness  that 
among  these  Bairagis  the  widow  excludes  the  guru,  provided 
she  I'eraains  a  widow  and  is  chaste. 

We  dismiss  the  appeal  with  costs. 

A^tpeal  dismissed. 
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No.  37. 

Before  Hvii.  Mr.  Justice   Rattigan  and  Hon.  Mr. 
Justice  Chevis. 

PAL  SINGH  AND  OTHERS— (Plaintiffs)— 

APPELLANTS 

Versus 

GANDA  SINGH  AND  OTHE  <S— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  7 18  of  1909. 

Custom — alienation— locus  standi  of  collaterals  in  8th  degree  to  challenge 
an  alienation  in  favour  of  another  collateral  in  same  degree — Palli  Jats, 
Shakargarh  Tahsil,  Gurdaspur  District — onus  probandi. 

Held,  that  the  general  custom  of  the  Punjab  does  not  recognise  the  right 
of  collaterals,  however  remotely  related,  to  challenge  alienations,  and  that  in 
the  case  of  very  distant  collaterals  the  onus  of  proving  a  right  of  control  rests 
on  them. 

Held,  that  in  this  case,  where  the  plaintiifs  challenging  an  alienation 
were  collaterals  in  the  8th  degree  the  onus  of  pro\Tng  a  special  custom 
entitling  them  to  do  so  was  on  them,  and  that  they  had  failed  to  prove  such 
custom. 

75  P.  R.  1898  (li,  35  P.  R.  1906  (2j,  21  P.  R.  1912  (3),  aud  96  P.  R. 
1913  (4j,  referred  to. 

Held  also,  that  the  fact  that  the  alienation  is  in  favour  of  a  collateral 
related  in  the  same  degree  as  the  plaintiffs  would  not  have  prejudiced  the 
plaintiffs'  right. 

35  P.  R.  1906  (2),  distinguished. 

Further   appeal  from   the   decree  of   W.  A.  Le  Bossignol,  Esquire, 
Divisional  Judge,  Amritsar  Division,  dated  the  1st  Mcvj  1909. 

Muhammad  Shafi,  for  Appellants. 

Ganpat  Rai  and  Beecliey,  for  respondents. 

The  judgment  of  the  Court  was  delivered  hy — 

Chevis,  .J. — This   is    a   suit  for     a    declaratory  decree,    the    13th  Dec    191-3, 
plaintiffs  who  are  collaterals  of  the  alienors  in   the  eight  degree 
(counting  in  the  regulation  manner,  ie„  from  tlie  alienors  to  the 
common  ancestor,  both  included),  challenging  a  mortgage  of  land 


(1)  75  P.  R.  1898  (Arur  Singh  v.  Mussammat  Lachmij. 

(2)  35  P.  R.  1906  (Khazan  Sinyh  v.  Relu). 

(3)  24  P.  R.  1912  {Hazara  Singh  v.  Earnam  Singh). 
(4J  96  P.  R.  1913  {Mussnmmat  Parlapo  v.  Asa  Ram). 
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as  not  being  for  necessit}'.  Both  the  lowei'  Courts  have  held 
t licit  the  mortgage,  which  was  for  Rs  2,140,  was  for  necessity 
only  to  the  extent  of  Rs  890,  but  while  the  first  Court  gave 
the  plaintiffs  a  decree  the  learned  Divisional  Judge  has  dis- 
missed tlie  suit  on  the  ground  that  plaintiffs  have  failed  to 
prove  that  such  distant  collaterals  have  any  right  to  challenge 
the  alienation. 

The  plaintiff's  appeal  to  this  Court. 

The  parties  are  PalU  Jats  of  the  Shakargarh  Tahsil, 
(iurdaspur  District,  and  it  is  urged  on  plaintiffs'  behalf  that 
Jats  and  Kajputs  in  particular,  favour  the  agnatic  theory. 

In  this  patticular  case  the  alienee  is  also  a  collateral  related 
to  the  alienors  in  the  same  degree  as  the  plaintiffs,  but  we  are 
not  disposed  to  think  that  this  alone  is  any  bar  to  the  plaintiffs' 
success,  for,  assuming  that  they  have  a  right  to  control  the 
alienors,  they  are  entitled  to  claim  that  their  rights  shall  not  be 
prejudiced  at  all,  even  by  alienation  to  a  co-heir  ;  it  is  only  in 
the  case  of  a  gift  made  to  a  collateral  for  services  rendered 
that  an  exception  in  this  respect  is  made  (ride  35  P.  B. 
1906)  (1). 

The  usual  well-known  rulings  have  been  cited,  and  it  is 
urged  on  plaiutitt's'  behalf  that,  no  matter  how  distant  the 
relationship  may  be,  the  next  heir,  if  he  be  an  agnate,  has  a 
right  not  only  to  succeed  but  also  to  control.  We  do  not 
propose  to  examine  all  the  cases  cited.  We  may  remark  that 
cases  in  which  the  real  dispute  is  one  of  succession,  (as,  for 
instance,  where  distant  collaterals  fail  to  set  aside  an  alienation 
in  favour  of  a  daughter  or  a  daughter's  son),  are  not  really  in 
point  ;  such  cases  are  merely  cases  of  accelerated  succession. 

To  quote  all  the  cases  which  have  been  cited  before  us  in 
this  case  would  be  useless.  The  older  rulings  are  to  be  found 
cited  on  pages  107  and  108  of  Rattigan's  Digest  of  Customary 
Law,  seventh  edition,  while  more  recent  rulings  are  summed  up 
in  24  P.  li.  1912(2)  and  '^^  P.  R.  1913(8).  The  earlier 
rulings  shewed  a  tendency  to  regard  the  fifth,  or  at  the  most 
the  seventh  degree  as  the  farthest  degree  to  which  the  right 
of  control  could  be  ordinarily  said  to  extend.  Later  rulings, 
»,!.,  Ih.  P.  U.  1898  (i)  and  35  P.  /.'  l!»06  (1),  indicated  a 
tendency  to  extend  the  right  of  control  indefinitely,  but  in 
recent  riilings  the  tendency  is  to  revert  to  the  old  standards.  So 
in  24  P.  R.  1912(2),  where  75  P   li   1S9S  (4)  and  Ho  P.  U.  1906(1) 


(1)  35  P.  R.  1906  (Kliazan  Shu/h  v.  Relu). 

(2)  24  P.  R.  1912  (HazLra  Singh  v.  Hariiutn  Shigk). 

(3)  96  P.  R.  1913  (Mussammat  Parlapo  v.  Asa  Ram). 
(4}  75  p.  R.  1898  {Arur  Singh  v  Mussammat  Lachmi). 
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are  specially  noticed  (see  last  pai'a.  on  page  87),^  collaterals  in 
the  eleventh  degree  were  held  to  be"  incompetent  to  challenge 
alienations. 

It  is  impossible  to  lay  down  any  definite  degree  of 
relationship  beyond  which  it  should  be  presumed  that  in  the 
absence  of  a  special  custom  collaterals  have  no  locus  standi  to 
challenge  alienations,  but  we  hold,  with  all  possible  respect  for 
the  opinions  expressed  in  75  P.  R.  1898  (1)  and  35  P.  R.  1906  (2), 
that  the  general  custom  of  the  Panjab  does  not  recognize  the 
right  of  all  collaterals,  however  remotely  related,  to  challenge 
alienations,  and  that  in  the  case  of  very  distant  collaterals  tl.e 
onus  of  proving  a  right  to  control  rests  on  the  persons  who 
challenge  the  alienations,  and  not  on  the  alienees.  Though  it 
is  impossible  to  lay  down  any  definite  limit];it  is  obvious  that 
the  more  distant  the  relationship  the  greater  must  be  the  pre- 
sumption against  the  right  to  control.  Collaterals  in  the  sixth 
degree  have  usually  been  successful,  and  the  same  may  prob- 
ably be  said  of  collaterals  in  the  seventh  degi*ee.  Bat  when 
we  come  to  the  eighth  degree  collaterals  seem  usually  to  have 
failed  (se^  the  list  of  cases  cited  at  foot  of  page  167  of  Ratti- 
gan'H  Digest).  Beyond  the  eighth  degree  success  becomes  rarer 
still,  but  it  may  be  noted  that  collaterals  have  succeeded  even 
ap  to  the  tenth  degree.  Still  viewing  the  whole  of  the  authori- 
ties cited  we  are  of  opinion  that  the  onus  should  be  on  the 
plaintiffs  in  this  case  of  proving  that  they  have  a  right  to 
challenge  the  alienations.  No  special  custom  is  proved  or  even 
alleged,  and  the  plaintiffs  have  failed  to  discharge  the  onus. 

We  uphold  the  decision  of  the  learned  Divisional  Judge 
and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No   38. 

Before  Hon.  Mr.  Justice  Shah  Din  and 

Hail.  Mr-  JtLstice  Beadon. 

PALA   RAM— (Plaintiff)— APPELLANT 

Versus 

CHENA  MAL  AND  OTHERS -(Defrndants)  — 

RESPONDENTS. 

Civil  Appeal  No   1212  of  1911. 

Partner sM-p — Suit  by  one  partner  agaimt  his  co-partners  for  money,  with- 
out dissolution  of  the  partnership. 

Plaintiff  and  defendants  had  entered  into  a  partnership  for  the  acquisi- 
tion of  certain  standing  timber  and   for  its  disposal  in  the  shape  of  beams 

(1)  75  P.  R.  1898  {Arur  Singh  v.  Mussaminat  Laehmi), 

(2)  35  P.  R.  1906  {Khagan  Singh  v.  Relu). 
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and  sleepers.  After  part  of  the  work  had  been  done  the  partners  entered  into 
an  agi-eement  by  which  plaintil!  in  return  for  certain  remuneration  should 
complete  the  work  of  the  partnership.  Plaintiff  now  sues  defendants  for  the 
remuneration  alleged  to  be  due  to  him  under  this  agreement.  It  was 
admitted  that  the  partnership  had  not  yet  been  dissolved. 

Hel(^f,  that  the   suit  was  not  maintainable   without   dissolution  of  the 
partnership  and  rendition  of  accounts. 

110  P.  R.  1901  (1),  and  7.  L.  R.  .32  Mad.  76  (2),  distinguished. 
First  appeal  from  the  decree  of  J.  A.  Jioss,  Esquire,  District  Judge, 
Kancjra,  at  DJiarmsala,  dated  the  28th  July  1911. 

Devi  DImI,  for  Appellant. 

Shadi  Lai  and  Tek  Cband,  for  Respondents. 

Tlie  judgment  of  the  Conr'  was  delivered  by — 
I'Mh  Dec   1913.  Bk.adon,  J  — Ii>  If  07  the  plaintiff  and  the  defendants  in  this 

case  entered  into  a  partnei  ship  to  acquire  ceiHain  standing 
timber  in  jungle  Sandharag,  to  saw  it  into  beams  and  sleepers 
and  to  cairy  and  float  the  beams  and  sleepers  for  disposal  at 
Dehra  Gopi. 

The  share  in  profit  and  loss  of  the  plaintiff,  who  gave  his 
services  to  see  to  the  carrying  out  of  the  work,  was  |th  and  the 
share  in  profit  and  loss  of  tl  e  defendants,  who  provided  the 
funds,  was  |ths. 

It  is  admitted  before  us  that,  though  the  business  of  the 
partnership  has  now  been  completed,  the  partnership  has  not  yet 
been  dissolved. 

After  part  of  the  work  had  been  done  the  partners,  on  the 
23rd  November  1909,  entered  into  an  agreement  by  which  it 
was  arranged  that  plaintiff  in  return  for  certain  specified 
remuneration  should  complete  the  work  of  the  partnership  and 
the  plaintiff  now  sues  the  defendants  for  the  remuneration 
alleged  to  be  due  to  him  under  this  agreement. 

The  lower  Court,  holding  that  the  plaintiff  should  sue  for 
dissolution  of  the  partnership  and  rendition  of  accounts,  has 
dismissed  the  suit  on  the  ground  that  it  is  not  maintainable  in 
its  present  form  and  the  question  before  us  is,  whether  this 
decision  is  i-ight  or  wrong. 

No  doubt,  in  certain  circumstances,  a  partner  on  grounds  of 
equity  can  be  allowed  to  sue  his   co-partners  for  money  without 


(1)  110  P.  R.  1901  (Azim  Khan  v.  Muhammad  Riaz-ud-din). 

(2)  (1908j  1.  L.  R  32  Mad.  76  {Karri  Venkata  v.  Kallu  Narasayya). 
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a  dissolution  of  the  partnership,  and  ]  10  P.  B.  1901  (1)  and 
/.  L.  B.  ;^2  Mad.  76  (2)  (relied  on  by  counsel  for  the  plaintiff- 
appellant)  are  instances  of  such  cases.  The  present  case,  how- 
ever, is  not  one  of  this  kind. 

Ohena  Mai  and  Dewa  Mai,  defendants,  entered  into  the 
agreement  of  the  23rd  November  1909  as  representatives  of  the 
partnership  and  under  this  agreement  the  plaintiff  contracted 
to  perform  certain  vpork  for  the  partnership.  In  respect  of  the 
remuneration  for  the  work  pei-formed  under  the  agreement,  the 
plaintiff  is  no  doubt  a  creditor  of  the  partnership,  but  as  a 
partner  he  is  liable  with  his  co-partners  for  a  share  of  this  debt 
as  well  as  of  other  partnership  debts  and  he  has  framed  his 
suit  so  as  to  exclude  himself  from  this  liability. 

In  settling  the  parti)ership  accounts  a  sum  on  account  of 
this  work,  together  with  a  share  of  the  pi^ofits  of  the  business 
(if  any),  would  be  credited  to  the  plaintiff  and  debited  to  the 
partnership  ;  but  as  the  business  may  have  resulted  in  a  loss, 
the  plaintiff  (being  a  partner)  cannot  recover  any  debt  due  to 
him  from  the  partnership  until  his  share  of  the  partnership 
losses  (if  any)  has  been  set  off  against  that  debt. 

Thus  a  question  of  profit  and  loss  on  the  partnership 
accounts  arises  and  it  would  be  inequitable  to  allow  the  plaintiff 
to  claim  a  particular  item  without  dissolution  of  the  partnership 
and  rendition  of  accounts. 

"We  find  therefore  that  the  suit  has  been  rightly  dismissed 
and  we  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No  39. 


Before  Eon.  Mr.  Justice  Shah  Din  and 
Eon.  Mr.  Justice  Beadon. 

GHULAM  MOHIY-UD-DIN— (Defendant)— APPELLANT 

Versus 

DEOKI  NAND  AND  OTHERS— (Plaintiffs)  — 

RESPONDENTS. 

Civil  Appeal  No.  1130  of  1911. 

Indian  Contract  Act,  IX  of  1872,  section  23 — Suit  on  Pronotea  given 
partly  in  consideration  for  loithdraival  of  a  criminal  prrseaction  for  a  non- 
compoundable  offence. 

(1)  110  P.  R.  190L  (Azim  Khan  v.  Muhammad  Riaz-ud-din). 

(2)  (1903J  I.  L.  B.32  Mad.  76  {Karri  Venkata  v.  Kallu  Narasat/ya). 
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Held,  that  a  promissory  note,  the  object  or  consideration  of  which  was 
wholly  or  in  part  the  withdrawal  of  a  prosecution  for  an  offence  which  was 
in  law  non-compoundable,  falls  within  the  term  of  section  23  of  the  Contract 
Act,  and  is  void,  notwithstanding  that  the  accounts  between  the  parties  were 
fully  gone  into,  and  that  the  maker  admitted  his  liability  for  the  amount  of  the 
Pronote. 

I.  L.  R.  11  Bom.  566  (1),  I.  L.  R.  28  Bom.  326  (2),  5  Indinn  Cases  98  (3), 
16  Cal.  W,  N.  854  (4),  and  135  P.  R.  1882  (5),  referred  to. 

I.  L.  R.  28  All.  718  TB),  9  I^.  R.  1906  (7),  and  31  P.  R.  1911  CS),  distin- 
guished. 

First  appeal  from    the  decree  of  Mirza  Zafar  All,  District  Judge. 
MooUan,  dated  the  ]5th  Augvst  1911. 

Sheo  Narain   arid  Fazal  Ilahi,  for  Appellant. 

Jai  Gopal,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 
njTVfx  J)  ^   1913  Shah  Din.  J.— This   appeal  arises  out  of  a  suit  brought  b^V 

one  Hakim  Xarsingh  Das  and  his  son,  Gopal  Das  of  Lahore, 
against  the  defendant-appellant,  Sheikh  Ghulam  Mohiv-ud 
din,  to  recover  Rs.  6,558-10-9  on  the  strenj^th  of  two  promis 
sory  notes,  one  for  Rs  4  000  and  the  other  for  Rs.  2,452-0-f< 
which  were  executed  b}-  the  said  Ghulam  Mohiy-ud-din  in 
favour  of  the  said  plaintiffs  on  the  30th  April  1909.  Hakim 
Narsingh  Das  died  during  the  pendency  of  the  suit  in  the  Court 
of  the  District  Judge,  Multan,  and  his  other  sons  were  brought 
on  the  record  in  his  place  as  his  legal  representatives.  The 
District  Judge  decreed  the  plaintiffs'  claim  in  full,  and  the 
present  appeal  has  been  preferred  to  this  Court  by  the  defen- 
dant, Ghulam  Mohiy-ud-din. 

The  pleadings  of  the  parties  are  set  out  in  the  judgment 
of  the  District  Judge,  and  it  is  not  necessary  to  reproduce  them 
here  in  detail.  SuflBce  it  to  say  that  in  answer  to  the 
plaintiffs'  claim,  the  defendant  pleaded,  inter  alia,  that  the 
promissory  notes  sued  upon  had  been  executed  by  him  without 
consideration  and  under  undue  influence  ;  that  a  criminal 
prosecution  under  section  406,  Indian  Penal  Code,  had  been 
brought  against  him  by  the  plaintiffs,  and  that  it  was  in  con- 
sideration of  the  plaintiffs'  abandoning  the  criminal  proceed- 
ings   that  he   executed  the   promissory  notes    in  question  ;  but 
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that,  as  a  matter  of  fact,  no  monev  was  due  by  him  to  the 
plaintiffs.  Upon  the  pleadings  of  the  parties  the  District  Judge 
fi"amed  the  following,  among  other,  issues  : — 

(1)  Were  the  promissory  notes  (exhibits  P.  1  and  P.  2) 

executed  without  conside/'ation  and  under  xmdue 
influence  ? 

(2)  Wei'e  the  promissory  notes    executed  in  order    that 

plaintiffs  should  abandon  the  criminal  case 
against  the  defendant,  and  hence  are  they  in- 
valid ? 

On  these  issues  the  Disti-ict  Judge  held  that  the  promissory 
notes  in  question  were  executed  by  the  defendant  after  the 
accounts  between  the  parties  had  been  fully  gone  into  and 
settled  through  one  Jamal-ud-din  ;  that  no  undue  influence  was 
exercised  by  the  plaintiffs  on  the  defendant  to  induce  him  to 
execute  the  promissory  notes  ;  that  the  abandonment  of  the 
criminal  proceedings  against  the  defendant  under  section  406 
of  the  Indian  Penal  Code,  which  were  then  pending  in  the 
Court  of  a  Magistrate  at  Multan,  did  not  form  any  part  of  the 
consideration  for  the  promissory  notes,  and  that,  therefore,  the 
promissory  notes  were  not  invalid.  As  a  result  of  these 
findings  the  District  Judge  decreed  the  plaintiffs'  claim  with 
costs. 

Pandit  Sheo  Xarain  on  behalf  of  the  appellant  has  contend  - 
ed  before  us  that,  apart  from  the  question  as  to  whether  his 
client  owed  any  money  to  the  respondent  or  not  and  as  to 
whether  the  accounts  between  the  parties  were,  or  wei'e  not, 
properly  gone  into  by  Jamal-ud-Din  and  understood  by  his 
client,  the  promissory  notes  executed  by  him  are  invalid,  and 
cannot  be  sued  upon,  inasmuch  as  the  appellant  had  executed 
these  promissory  notes  in  consideration  of  Hakim  l^arsingh  Das 
and  his  son  abandoning  the  prosecution  for  criminal  breach  of 
trust  under  section  406,  Indian  Penal  Code,  which  was  at  the 
time  pending  against  the  appellant  in  the  Magistrate's  Court, 
and  Hakim  Narsiugh  Das  and  his  son  had,  on  their  part,  agreed 
to  compound  the  offence  in  question  and  to  give  up  the  prosecu- 
tion on  the  appellant  executing  the  piomissory  notes  in  their 
favour.  The  learned  Advocate  has  urged  that  the  evidence  on 
tlie  record  clearly  proves  that  but  for  the  undertaking  given 
by  Hakim  .^'arsingh  Das  not  to  go  on  with  the  criminal 
prosecution  the  appellant  would  not  have  executed  the  promis- 
sory notes,  and  that,  although  the  promissory  notes  were 
executed  before  the  criminal  prosecution  was  dropped  and  tbe 
appellant   discharged,   they    were    only   handed  over   to  Hakim 
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Narsingh  Das  after  the  prosecution  had  expressed  their 
inability  to  prove  the  offence  and  an  order  had  been  passed  by 
the  Magistrate  discharging  the  appellant.  At  ■  the  time  when 
the  promissory  notes  were  executed  a  sum  of  Rs.  10,000  in 
cash  was  deposited  by  the  appellant  with  the  Government 
Treasurer  at  Multan  on  the  distinct  understanding  that  this 
money  was  to  be  paid  over  by  the  Treasurer  to  Hakim  Narsingh 
Das  after  the  criminal  case  had  been  finally  settled  in  appellant's 
favour  ;  and  this  shows  that  the  real  object  of  the  settlement 
between  the  parties  was  that  on  the  one  hand,  Hakim  Narsingh 
Das  should  get  a  certain  amount  of  money  in  cash  from  the 
appellant  and  also  should  get  him  to  execute  two  promissory 
notes  in  his  favour  before  he  should  abandon  the  criminal 
prosecution,  and  that,  on  the  other  liand,  the  appellant  should 
escape  the  criminal  prosecution  and  get  the  criminal  case  with- 
drawn on  executing  the  promissory  notes  in  favour  of  Hakim 
Narsingh  Das  and  on  paying  him  Rs.  10,000  in  cash.  On  these 
grounds,  Pandit  Sheo  Narain  has  contended  that  the  case  clearly 
falls  within  section  23  of  the  Contract  Act  ;  that  the  object  or 
part  at  least  of  the  consideration  of  the  promissory  notes  being 
the  non-prosecution  of  an  offence  which  was  not  compoundable 
was  unlawful,  md  that,  therefore,  the  pi-omissory  notes  could 
not  be  sued  upon  in  a  Court  of  law 

To  appreciate  the  full  force  of  Pandit  Sheo  Narain's 
argument,  it  is  necessary  to  give  a  brief  history  of  the  criminal 
case  to  which  reference  has  been  made  by  the  District  Judge 
in  his  judgment.  The  following  exti-act  from  that  judgment 
will  suffice  for  the  purpose  : — 

"  Ghulam  Ghaus,  a  servant  and  agent  of  Hakim  Narsingh 
"  Das,  lodged  on  his  behalf  a  complaint  against  the  defendant 
"  on  the  29th  January  1909,  charging  him  with  criminal  breach 
"  of  trust  (section  406,  Indian  Penal  Code).  The  case  for  the 
"  prosecution  was  that  Hakim  Narsingh  Das,  his  son,  Gopal 
"  Das,  and  the  defendant  entered  into  partnership  by  a  written 
"  deed  to  work  as  contractors  ;  that  Narsingh  Das  covenanted 
"  to  supply  capital  and  stipulated  to  receive  interest  thereon 
"  at  the  rate  of  ten  annas  per  cent  per  mensem  ;  that  according 
"  to  the  terms  of  partnership  Ghulam  Mohiy-ud-din  was 
"  bound  to  enter  into  the  account  books  of  the  firm  all  the 
"  moneys  to  be  leceived  by  him  for  works  consiructed  and  to 
"  deposit  them  in  certain  banks  ;  that  he  had  received  cheques 
"  for  Rs.  3,800,  Rs,  6,200  and  Rs.  6,871  from  the  Public  Works 
"  Department  on  account  of  the  Drainage   Work  of  Multan,  but 
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"  had  neither  shown  these  items  in  the  accounts  nor  deposited 
*'  them  in  a  bank  ;  and  that  he  had  misappropriated  these  and 
"  several  other  items.  The  Magistrate  (Lala  Kesho  Das),  after 
"  examining  Ghulam  Ghaus  and  a  clerk  of  the  Public  Works 
"  Department  issued  a  warrant  without  bail  on  the  1st  March 
*'  1909  for  the  arrest  of  the  defendant.  But  it  is  stated  that  he 
"  was  not  arrested,  as  the  Sessions  Judge  accepted  his  application 
"  for  bail.  At  the  same  time  the  defendant  applied  to  the 
"  District  Magistrate  to*: have  the  case  transferred  from  the 
'•  Court  of  Lala  Kesho  Das  and  it  was  transferred  to  that  of 
"  Akhund'Abdul  Shakur^Khan.  Ou  the  2nd  April  1909  the 
"  trial  of  the  case  commenced  before  that  Magistrate  and 
"  Ghulam  ^Ghaus  was^cross-examined  at  very  great  leno-th. 
"  Then  the  case  was  adjourned  to  I9th  April  1909.  On  that 
"  date  Ghulam  Ghaus  and  Ghulam  Mohiy-ud-din  put  in  a  joint 
"  application  for  a  further  adjournment,  on  the  ground  that 
"  they  wanted  to  inspect  accounts  through  one  Jamal-ud-din. 
"  The  Magistrate  postponed  t'le  case  to  19th  April.  On  that 
"  date  Jamal-ud-din  sent  a  telegram  to  say  that  he  could  not 
"  come,  and  the  Magistrate  fixed  28th  April  for  the  next 
"  hearing.  On  that  date  Ghulam  Ghaus  and  Ghulam  Mohiy- 
"  ud-din  again  made  a  joint  application  for  one  day's  further 
"  postponement  stating  that  the  overhauling  of  accounts  com- 
"  menced  by  the  parties  through  Jamal-ud-din  had  not  yet 
"  been  completed.  The  next  day  (29th  April)  the  case  was 
"  again  adjourned  to  30th  April  at  the  request  of  both  the 
"  parties  and  their  pleaders  Both  parties  were  represented  by 
"  pleaders  throughout.  On  the  30th  April  1909  Ghulam  Ghaus 
"  put  in  an  application  stating  that  he  could  not  adduce 
"  evidence  to  prove  the  offence  defined  in  section  '406,  Indian 
"  Penal  Code,  and  that  the  accused  may  be  discharged.  This 
"  application  is  signed  by  accused's  pleader,  Sheikh  Muhammad 
**  Bakhsh,  also.  He  was  discharged  on  that  date  and  on  the 
"  same  date  he  executed  the  two  promissory  notes,  paid 
"  Rs.  10,000  cash  and  also  executed  a  deed  of  dissolution  of 
"  partnership." 

Ghulam  Ghaus,  who  prosecuted  the  appellant  on  behalf  of 
his  master.  Hakim  Narsingh  Das,  in  1909,  has  been  examined  as 
a  witness  for  the  appellant  iu  this  case  ;  and  the  appellant  has 
also  produced  Jamal-ud-din,  who  is  said  to  have  gone  into 
accounts  between  the  parties  and  brought  about  a  settlement 
between  them  which  resulted  in  the  discharge  of  the  appellant 
in    the   Court  of   the     Magistrate   on    the     30th   April    1909, 
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Ghulam  Ghaus  made  a  lengthy  statement  in  the  lower  Court 
in  the  course  of  which  he  says  : — 

'*  While  the  complaint  was  pending  I  had  a  talk  with 
*'  Jamal-ud-din  t)iat,  if  Ghulam  Mohiy-ud-din  will  not  settle 
"  the  matter,  the  result  will  be  bad  for  him.  By  settling  the 
*'  matter  above  referred  to  I  mean  settlement  of  accounts 
"  betweeen  the  parties.  The  real  object  of  my  talk  with 
'*  Jumal-ud-diu  was  that,  if  the   accounts    were   settled,   I  will 

*' have  the  complaint  withdrawn "  tpage  36).     "On 

"  the  30th  April  ]  909  Jamalud-din  met  the  parties  in  Court 
"  at  9  a.  m.  Hakim  Narsingh  Das  was  also  present  in  the  Court 
"  at  the  time.  Hundies  and  other  documents  were  executed  on 
"  the  same  day  in  the  Court  compound.  Rs.  10,000  were  given 
"  by  the  defendant  to  plaintiff's  father,  Hakim  Narsingh  Das, 
"  deceased.  The  money  was  deposited  with  the  cashier  of  the 
"  Government  Treasury  as  a  trust  (amanat)  on  the  condition 
"  that,  after  the  acceptance  of  the  withdrawal  of  the  com- 
"  plaint  by  the  Court-,  the  money  may  be  paid  to  Narsingh  Das. 
"  In  case  of  non-acceptance  of  the  withdrawal  Ghulam  Mohiy- 
"  ud-din  shall  get  back  the  money  ....  Had  I  not 
"  acquiesced  in  the  withdrawal  of  the  complaint,  the  defendant 
'*  could  not  have  agreed  to  the  execution  of  Hundies,  &c.,  and 
"  the  payment  of  cash  money."  Again  at  page  37  the  witness 
says  : —  "  Jamal-ud-din  handed  over  the  Hundies  and  other 
"  documents  to  Hakim  Narsingh  Das  in  presence  of  the 
"  defendant  after  the  withdrawal  was  accepted.  From  there 
"  the  parties  came  to  the  Treasury.  The  defendant  was 
"  with  us.  On  the  direction  of  the  defendant  the  money  was 
"  paid  to  Hakim  Narsingh  Das  by  the  Treasurer."  In  re-exami- 
nation the  witness  states  :  (page  38)  :  "  Hakim  Narsingh  Das 
"  had  obtained  a  ruqqa  from  the  Treasurer  regarding  the 
"  deposit  which  was  made  in  favour  of  Hakim  Narsingh  Das, 
"  and  the  Treasurer  paid  over  the  money  to  Hakim  Narsingh 
"  Das  on  getting  back  the  ruqqa  and  the  directions  of  Ghulam 
"  Mohiy-ud-din." 

Jamal-ud-din  in  his  statement  says  (page  33)  :--  '*  Had 
"  it  not  been  for  the  criminal  case  the  plaintiffs  would  not  have 
"  got  what  they  wanted  and  the  defendant  would  not  have 
"  executed  what  he  did.  All  the  documents  were  executed  on 
'*  the  day  that  I  made  the  copy  of  the  accounts  The  rupees 
*'  and  Bundles  were  lodged  with  Lala  Gopal  Sahai  on  the  condi- 
"  tion  that  they  would  be  handed  over  when  the  settlement  of 
•'  the  case  was  produced.  This  compromise  was  effected  that 
day." 
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Grhulam  Ghaus  was  not  in  the  service  of  the  sons  of 
Narsingh  Das  when  he  gave  bis  evidence  in  the  lower  Court, 
but  there  is  nothing  whatever  in  his  cross-examination  to  show 
that  he  was  in  any  way  hostile  to  them  ;  and  since  he  had 
special  knowledge  of  the  circumstances  under  which  the  settle- 
ment had  taken  place  between  the  appellant  and  Hakim 
Narsingh  Das  and  the  criminal  prosecution  withdrawn,  his 
evidence  on  the  point  is  of  special  significance  Similarly,  the 
evidence  of  Jamal-ud-din  who  acted  practically  as  an  ai^bitrator 
between  the  parties  and  got  them  to  come  to  terms  is  impoi*tant 
and  no  ground  whatever  exists  for  questioning  his  veracity. 
The  account  of  the  settlement  given  by  Jamal-ud-din  is  fully 
borne  out  by  the  contents  of  : — 

(1)  Exhibit  P.  3,  the  registered  deed  of  dissolution  of 
partnership,  dated  30th  April  1909. 

(2)  Exhibit  P.  4,  the  bond  executed  on  the  same  date  by 
the  appellant  in  favour  of  Narsingh  Das  and  Gopal  Das 
for  Rs.  8,221-8-10,  and 

(3)  Exhibit  P.  5,  which  is  a  copy  of  an  abstract  of 
accounts  between  the  parties,  (pages  410  of  the  paper-book)  ; 
and  of  these  documents,  exhib'ts  P.  o  and  P.  4  bear  the  signa- 
tures of  Jamal-ud-din.  There  is  every  reason,  therefore,  for 
believing  the  evidence  of  both  Ghulam  Ghaus  and  Jamal-ud-din 
as  to  the  circumstances  under  which  the  appellant  and  Narsing 
Das  composed  their  differences  and  the  criminal  prosecution  was 
withdrawn  ;  and  we  do  not  agree  with  the  District  Judge  when 
he  discredits  Ghulam  Ghaus,  simply  on  the  ground  that  his 
evidence  does  not  agree  with  that  of  Jamal  ud-din  as  to  the 
dates  on  which   the  latter  was  present  at  Multan. 

The  District  Judge  in  his  judgment  says  : — 
"  It  is  clear  that  the  defendant  acted  with  due  deliberation — 
"  presumably  under  legal  advice,  executed  the  promissory  notes 
"  and  made  payment  in  cash  for  what  was  found  due  by  him 
"  after  a  lengthy  examination  of  the  accounts  extending  over 
"  several  days,  and  that  he  did  not  act  under  undue  influence, 
"  nor  made  the  payment  and  executed  the  promissory  notes  in 
"  consideration  of  the  abandonment  of  the  criminal  proceed- 
"  ings"  (page  42  of  the  paper  book).  Here  the  District 
Judge  has  missed  the  real  point.  The  question  is  not  whether 
the  accounts  between  the  parties  had  been  gone  into  and  the 
appellant  had  understood  them  or  not,  but  whether  the  promise 
to  withdraw  the  criminal  pi-osecution  by  Hakim  Narsingh  Das 
was  or  was  not  part  of  the  consideration  of  the  agreement 
made  by  the  appellant   with  Narsingh    Das  as   to  the    payment 
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of  a  certain  sum  of  money  to  the  latter  wliicli  agreement  was 
embodied  in  tli<^  promissory  notes  in  suit  and  in  pursuance  of 
which  Rs.  10,000  in  cash  were  deposited  with  the  Goveimment 
Treasurer  at  Multan.  The  facts  which  have  been  relied  upon 
by  the  District  Judge  and  by  the  respondent's  counsel  before  us, 
namely,  that  the  accounts  were  gone  into  by  Jamal  ud-din, 
that  the  compromise  was  discussed  for  two  or  three  days,  and 
that  the  appellant,  after  due  deliberation,  admitted  his  liability 
to  Narsingh  Das  in  a  certain  sum  and  agreed  to  pay  the  same 
in  cash  and  promissory  notes  and  a  bond,  cannot  make  the 
agreement  between  the  parties  as  embodied  in  the  pi-omissory 
notes  lawful,  if  the  object  or  consideration  of  that  agreement  was 
wholly  or  in  part  the  withdrawal  of  the  prosecution  for  an 
offence  which  was  in  law  non-compoundable.  That  that  was 
the  object  of  the  agreement  is,  in  our  opinion,  fully  established 
by  the  evidence  of  Ghulam  Ghaus  and  J amal -ud-din,  and, 
apart  from  that  evidence,  this  is  borne  out  by  the  probabilities 
of  the  case. 

The  respondent's  counsel  has  ai'gued  that  the  criminal 
case  against  appellant  was  withdrawn  because  (I)  Narsingh 
Das  was  satisfied  that  the  appellant's  intention  had  not  been 
dishonest  and  on  going  into  the  accounts  the  latter  had 
expressed  his  readiness  to  pay  the  money  due  by  him,  (2) 
there  was  not  sufficient  evidence  to  bring  the  offence  under 
section  406,  Indian  Penal  Code,  home  to  the  appellant,  and  the 
dispute  being  one  of  a  civil  nature,  the  case,  if  prosecuted, 
would  have  fallen  Ihrough  for  want  of  proof  of  a  criminal 
intent.  We  cannot  agree  in  this  view.  The  circumstances  of 
the  case  and  the  evidence  on  the  record  fully  bear  out  the 
contention  of  Pandit  Sheo  Narain  that  it  was  the  agreement  by 
Narsingh  Das  not  to  go  on  with  the  criminal  prosecution  then 
pending  in  the  Magistrate's  Court  which  induced  the  apiellant 
to  accept  the  settlement  of  accounts  between  him  and  Hakim 
Narsingh  Das  as  effected  by  Jamal-ud  din  and  that  if,  for 
some  reason  or  other,  the  criminal  prosecution  had  not  been  with- 
di'awn  the  promissory  notes  in  question  would  not  have  been 
handed  over  to  Narsingh  Das  nor  would  he  have  been  paid 
Rs.  10,000  cash  which  were  deposited  by  the  appellant  with 
the  Government  Tieasurer  pending  the  conclusion  of  the 
criminal  proceedings. 

A  number  of  authoi'ities  were  cited  to  us  on  loth  sides. 
The  appellant's  advocate  relied  upon  Pollock's  Indian  Contract 
Act,  (3rd  edition,    page  135)  /.  L.   11.  XI  Bom.  566  (1),  /.  L.  B. 

(l;  (1887)  I.  L.  R.  11  Bom.  566  {Kessowji  v.  Uurjhan). 
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28  Bom  326  (1),  5  Indian  Cases,  page  98  (2),  16  C.  W.  N ,  page 
854,  (3),  135  P.  R  1882  (-i),  7.  L  R.  28  All.  718  (5),  9  P.  P. 
1906  (6),  and  31  P.  P.  1911  (7).  We  think  it  unnecessary  to 
discuss  these  authorities,  as  the  principle  of  law  underlying 
section  23  qf  the  Contract  Act,  which  is  applicable  to  cases  like 
the  present,  does  not  admit  of  any  doubt,  the  sole  question  in 
each  case  being  whether  or  not  the  facts  admitted  or  established 
show  that  the  composition  of  a  non-compoundable  offence  was 
the  consideration,  in  whole  or  in  part,  of  an  agreement  between 
the  parties. 

The  authorities  relied  upon  by  the  respondent's 
counsel  are  distinguishable  from  the  present  case.  In  /.  L.  P. 
28  All.  p.  7\8  (6),  there  was  no  agreement  whatever  to  stifle 
the  criminal  prosecution,  for  the  simple  reason  that  no  criminal 
prosecution  was,  as  a  matter  of  fact,  pending  at  the  time  when 
the  promissory  note  in  dispute  in  that  case  was  executed.  In  9 
P.  P.  1906  (6),  there  was  only  a  threat  of  prosecution,  but 
there  was  no  agreement  by  the  party  in  whose  favour  the 
promissor-y  note  was  executed  not  to  prosecute  the  executant 
thereof  (page  35  of  the  Report).  In  31  P.  P.  1911  (7),  it 
would  appear  from  the  judgment  that  Sardar  Kalwant  Singli, 
who  executed  the  mortgage-deed  there  sued  upon,  had  executed 
and  handed  over  the  deed  to  the  mortgagee  before  the  criminal 
prosecution  launched  by  the  latter  against  him  was  terminated 
by  the  complaint  being  dismissed  in  default.  The  comple- 
tion of  the  contract  of  mortgage  by  the  delivery  of  the  deed 
to  the  mortgagee  was  not  made  contingent  upon  the  complaint 
being  dismissed  or  the  mortgagor  being  discharged  by  the 
Magistrate  ;  the  mortgage  was  completed  and  the  deed  was 
handed  over  to  the  complainant  independently  of  the  result  of 
the  criminal  prosecution,  though  the  necessary  consequence  of 
the  complainant  beiug  satisfied  once  the  deed  of  mortgage  was 
executed  in  his  favour  was  that  he  did  not  appear  in  the 
Magistrate's  Court  and  therefore  the  complaint  was  dismissed 
in  default. 

In  the  present  co.se  the  facts  found  are  quite  differ- 
ent ;  the  promissory  notes  in  suit,  though  executed  before 
the   withdrawal   of   the    prosecution,  were   not    handed   over  to 


(1)  fl901)  I.  L.  R.  28  Bom.  326  (Dalsukhram  v.  De  Bretton). 

(2)  (1909;  5  Indian  Cases  98  (Charan  Purkail  v.  Amrita  Lai). 

(3)  (1912J  16  Cal.  W.  N.  F54  {Majibar  Rahman  v.  Muktaslied  Uossam). 

(4)  135  F.  R  1882  (Masjidi  v.  Mussammat  Ayisha). 

(5)  (1906J  I.  L.  K  28  ALL  718  {Jai  Kumar  v.  Gauri  Nath). 

(6)  9  P.  R.  1906  {Nanak  Chand  v.  Durant). 

(7)  31  P.  R.  1911  (Karm  Chand  v.  Mussammat  Basant  Kaur). 
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Narsingh  Das  t  ill  after  the  prosecutiou  had  been  withdrawn, 
and  the  withdrawal  thereof  accepted  by  the  Magistrate  ;  and 
there  was  a  distinct  agreement  to  the  effect  that  the  pi'omissory 
notes  will  not  be  handed  over  to  Hakim  Narsingh  Das  unless 
the  appellant  was  discharged  by  the  Magistrate.  In  this  case 
therefore  the  consideration  for  the  promissory  notes  was  clearly 
the  agreement  to  compound  an  offence  which  by  law  was  not 
compoundable  and  it  was  therefore  unlawful  within  the  mean- 
ing of  section  23  of  the  Contract  Act- 

For  the  foregoing  reasons,  we  hold  that  the  promissory 
notes  sued  upon  were  void  and  unenforceable  ;  and  we  therefore 
accept  this  appeal  and,  setting  aside  the  decree  of  the  District 
Judge,  we  dismiss  the  suit  in  toto.  In  the  peculiar  circum- 
stances of  the  case,  we  think  that  the  ends  of  justice  will  be 
met  by  ordering  the  parties  to  bear  their  own  costs  through- 
out, and  we  dix*ect  accordingly. 

Appeal  accepted. 

No  40. 

Before  Hon.  Mr.  Justice  Rattigan  and  flan.  Mr.  Justice 

Beadon, 

MUTSADDI  SINGH  AND  OTHERS— (Plaintiff.s)— 

APPELLANTS 

Versus 

NARAINA—CDefendaxt)— RESPONDENT. 

Civil  Appeal  No.  676  of  1910. 

Ctcstom— succession — by  appointed  heir  collaterally  in  adoptive  fathers 
family— Jats  of  TehsilJ  agraon,  Lvdhiana  district— Riwaj-i-am. 

Held,  that  where  an  appointed  heir  loses  all  rights  of  collateral  succession 
in  his  ovvn  natural  family,  custom  often  recognises  his  right  to  collateral 
succession  in  the  family  of  the  person  who  appointed  him  heir. 

103  P.  R.  1909  (1),  referred  to. 

But  held,  that  it  had  not  been  proved  that  by  custom  among  Jats  of  Tehsil 
Jagraon,  Ludhiana  District,  an  appointed  heir  is  disentitled  to  succeed 
collaterally  in  his  natural  family  ,  and  that  consequently  the  ordinary  rule 
applies,  liz.,  that  he  is  not  entitled  to  succeed  collaterally  in  his  adoptive 
father's  family. 

Further   appeal  from  the  decree  of  T.  P.  Ellis,  Esquire,  Divisional 
Jtulgc,  Ludhiana  Division,  at  Ludhiana,  dated  }hth  May  1910. 
Muhammad  Din,  for  Appellants. 

Muhammad  Iqbal,  for  Respondent. 


(1)  103  P.  R.  1909  {Dial  Singh  v.  Sewa  Singh). 
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The  judgment  of  the  Court  was  delivered  bj — 

Rattigan,  J.— The  parties  are  Jats  of  Tehsil  Jagraon,  ^^^  •^^^'  ^^l^- 
Ludhiana  District,  and  the  sole  question  before  us  is,  whether 
an  appointed  heir  is  entitled  by  custom  feo  succeed  collaterally 
to  property  left  by  the  nephew  of  the  person  who  appointed 
him  heir  in  the  presence  and  to  the  prejudice  of  the  collateral 
heirs  of  the  deceased.  The  general  rule,  no  doubt,  is  that  an 
appointed  heir  does  not  succeed  collaterally  in  the  family  of 
the  person  who  appointed  him  such  heir  and  the  reason  for 
this  rule  is  presumably  the  other  rule,  also  of  almost  universal 
applicability  throughout  the  province,  that  a  person  who  has 
been  appointed  heir  in  one  family  does  not  lose  his  right  of 
succession  collaterally  in  the  family  of  his  natural  father.  It 
may  well  be,  therefore,  that  in  cases  where  custom  does  not 
recognise  the  latter  rule,  that  is  to  say,  where  the  appointed 
heir  loses  all  right  of  collateral  succession  in  his  own  natural 
family,  that  custom  would  recognise  his  right  to  collateral 
saccessioB  in  the  family  of  the  person  who  appointed  hiro  heir 
(See  No.  103  P.B.  1909)  (1). 

In  the  present  instance  tha  Divisional  Judge  has  dis- 
missed the  claim  of  the  plaintiffs,  who  are  collateral  heirs  of 
Naraina,  the  deceased  proprietor,  on  the  ground  that  by  custom 
in  tbe  Jagraon  Tehsil  a  collateral  adoptee  by  his  adoption  loses 
his  right  of  succession  directly  and  collaterally  in  his  natural 
family.  We  are  unable  ourselves  to  find  any  proof  of  such 
custom  on  the  record  and  the  Uiioaj-i-am  of  the  Tehsil  referred 
to  by  the  Divisional  Judge  merely  states,  that  a  person  who  is 
appointed  heir  in  another  family  loses  his  right  to  succeed  to 
his  natural  father  as  against  his  natural  brothers.  This  is,  of 
course,  a  very  different  proposition  and  in  no  way  precludes 
such  person  from  claiming  to  succeed  to  his  paternal  uncle. 
In  the  present  case  the  defendant  stated,  on  solemn  affirmation 
in  the  lower  appellate  Court,  that  he  was  relinquishing  all 
rights  to  succeed  to  his  natural  father.  As  he  is  said  to  have 
three  natural  brothers  living  his  right  to  succeeed  to  Lallu, 
his  natural  father,  would  appear  to  be  exceedingly  remote  and 
in  any  event  this  statement  of  his  would  not  necessarily  debar 
him  from  claiming  to  succeed  to  Lallu,  and  it  certainly  would  not 
prevent  him  from  claiming  collateral  succession  in  Lallu's  family. 
Nor,  again,  would  it  in  all  probability  be  held  binding  on  the 
defendant's  descendants. 

As   we   are   not     satisfied    t^  at    defendant   is    disentitled 
to     succeed     collaterdlly    in     his     natural    family,     we    must 

(1)  103  P.  R.  1909  {Dial  Singh  v.  Sewa  Singh).  ~ 
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hold  that  the  ordinary  rule  applies,  and  that  he  has  no 
right  to  succeed  to  Naraina  in  the  presence  of  Naraina's, 
collaterals.  We  accordingly  accept  the  appeal  and  restore  the 
decree  of  the  Munsif ,  1  st  class.  Respondent  must  pay  costs 
throughout. 

Appeal  accepted. 

No.  41. 

Before  Hon.  Mr.  Justice  Battigan  and 
Hon.  Mr,  Justice  Beadon. 

JIWAN  SINGH  AND  OTHERS— (Defendants)— 
APPELLANTS 
Versus 
•  MUSSAM.VIAT  HAR  KAUR—(Plaint[pp)— RESPONDENT. 

Civil  Appeal  No.  770  of  1910. 

Custom-- succession -ancestral  property  —daughter  or  collaterals  in  llth 
.      degree— onus  probandi. 

I  Held,  that  under  customary  law,  where  collaterals  more  distantly  related 

1     than  the  fifth,  or  at  any  rate  the  sevegth  degrep,  riaim  to  sueriRed  to   ancestral 
'     property  in  preference  to  a  daughter,  the  onus  probandi  is  on  thenu 

5  P.  P.  1908  (1)  and  80  P.  R.  1908  (2),  approved. 

48  P.  R.  1889  (3)  and  75  P.  R.  1898,  referred  to. 

Furtlier  appeal  from  the  decree  of  A.  H.  Parker,  Esquire,  Divisional 
Judge,  Gujramvala  Division,  at  Lahore,  dated  1th  March  1910. 

Beechey,  for  Appellants. 

Kharak  Singh,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Rattigan,  J. — The  defendants  in  this  case  are  Wirk  Jata 
of  Tahsil  Gujranwala  and  the  dispute  relates  to  350  kinals  of 
land  left  by  one  Dhian  Singh.  Plaintiff  is  the  daughter  of 
the  deceased  and  is  alleged  to  have  marriei  a  Jat  of  another 
Got.  The  question  at  issue  between  the  parties  is,  whether  the 
plaintiff  excludes  the  defendants  who  are  related  to  the  deceased 
proprietor  in  the  eleventh  degree.  The  Courts  below  have  con- 
curred in  granting  plaintiff  the  decree  for  which  she  prayed, 
though  they  also  held  that  the  land  had  descended  from  the 
commonancestor  of  Dhian  Singh  and  defendants.  The  latter  have 
appealed  to  this  Court  and  the  plaintiff  has  filed  certain  cross- 
objections  taking  exception  to  the  finding  that  the  land  was 
ancestral. 


8/7i  Jany.  1914. 


(1)  5  P.  R.  1908  {Abdul  Karim  v.  Sahib  Jan). 

(2)  86  P.  R  1908  (Bholi  v.  Man  Singh). 

(3l  48  /-•.  R.  1889  (Gurditta  v.  Mussammat  Prcman). 
(4)  75  P.  R.  1898  {Arur  Singh  v.  Mussammat  Lachmi), 
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As  regards  the  latter  point  we  may  say  at  once  that 
the  express  mention  of  Sohan  Singli  in  the  pedigree-table  is 
presumptive  proof  that  the  land  descended  from  him  and  we  see 
no  reason  therefore  to  differ  from  the  finding  of  the  courts 
below. 

As  regards  the  defendants'  appeal  ^Ir.  Beechey  contends 
that  in  all  cases  of  this  kind  the  onus  of  jDroving  that  a 
female  succeeds  in  the  presence  of  collaterals,  no  matter  how 
remote  the  latter  may  be,  must  necessarily  rest  upon  the 
person  who  asserts  that  proposition.  Customary  Law  being 
founded  on  strict  agnatic  pnnciples  the  lule  must,  according  to 
Mr.  Beechey,  necessarily  be  the  same,  whether  the  collateral  who 
is  opposing  the  daughter  is  lelated  in  the  second  or  the  twenti- 
eth degree.  In  support  of  his  argument  the  learned  counsel  has 
referred  us  to  No.  48  P.  R  of  1889  ( 1),  ^o.  75  P.  B.  of  1898  (2), 
and  to  Tribal  Law,  pages  64  and  65.  No  doubt  the  authorities 
are  not  altogether  in  harmony  upon  this  question  of  the  onus 
probandi  in  such  cases,  but  the  weight  of  authority  and  certain- 
ly the  more  recent  decisions  are  distinctly  in  favour  of  the 
contention  that  the  onus  lies  on  collaterals  more  distantly  related 
than  the  fifth  or,  at  any  rate,  the  seventh  degree  to  show  that 
they  are  entitled  to  succeed  in  preference  to  a  daughter  of  the 
deceased.  The  whole  question  is  elaborately  considered  in  No, 
5  P.  E.  1908  (3),  and  No.  86  P.  B.  1908  (4),  and  it  is 
unnecessaiy  for  us  to  say  more  than  that  we  entirely  agree  with 
those  decisions.     We  accordingly  reject  this  appeal  with  costs. 

Appeal  dismissed. 

No.  42. 

Before  Hon.  Sir  Arthur  Reid,  Kt.,  Chief  Judge 

and  Hon,  Mr.  Justice  Kensington. 

JAMUN  RAM~(Plaintiff)— APPELLANT 

Versui 

KISHEN  RAM  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  1293  of  191 1. 

Civil  Procedure   Code,  1908,   section  17  and  order  21,  rule  2 — suit  for  a 

declaration  that  a  decree  has  been  satisfied  and   should  not  be  executed 

against  plaintiff. 

Held,  that  a  suit  for  a  declaration  that  a  decree  obtained  bj'  the  defendant 
against  plaintiff's  father  and  others  has  been  satisfied,  so  far  as  it  concerned 
the  plaintiff  and  his  father,   and  consequently  should  not  be  executed  against 


(1)  48  P.  R.  18S9  (Gurdilta  v.  Musmmmat  Preman). 

(2)  75  P.  R.  1898  {Anc  Singh  v.  Mussammat  Lachmi). 

(3)  5  P.  R.  1908  {Abdul  Kanm  v.  Sahib  Jan). 

(4)  86  P.  R.  1908  {Bholi  v.  Man  Singh). 
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the  plaintiff  does  lie  and  section  47,  or  order  21  rule  2  of  the  Code  of  Civil 
Procedure  are  no  bar  to  it. 

16  P.  R.  1910  (1),  explained  and  followed. 
Miscellaneous  first   appeal  from    the   decree    of  Mirza  Zaffar  All, 
District  Judge,  Mtdtan,  dated  the  9th  October  1911. 

Badr-ud-din,  for  Appellant. 

Kanak  Cliand,  for  Respondent.s. 

The  judgment  of  the  Coiirt  was  delivere'l  by — 
9th  Jany.  1914.  Sir  Arthur  Reid,    C.  J.— The   plaintiff-appellant   sued   for 

a  declaration  that  a  decree  in  favour  of  the  defendant  respon- 
dents 1  and  2,  passed  on  the  11th  June  1906  against  the 
plaintiff's  father  and  others,  had  been  satisfied,  so  far  as  it 
concerned  the  plaintiff  and  his  father,  and  consequently  .should 
not  be  executed  against  t'je  plaintiff".  The  Court  be-ow  confused 
the  question  of  satisfaction  with  the  question,  whether  the  suit 
lay,  held  that  section  47  of  the  Code  of  Civil  Procedure  was  a 
bar  to  the  suit,  and  distinguished  the  facts  befoje  it  from  those 
dealt  Avith  in  16  P  B.  1910  (1),  on  the  ground  that  in  the  case 
cited  it  was  found  as  a  fact  that  the  decree  had  been  satisfied 
and  that  the  judgni^ent-debtor  was  consequently  entitled  to  file 
a  regular  suit  to  establish  satisfaction,  in  case  it  could  not  be 
recognised  under  section  2o8  of  the  old  Code  (order  XXI,  rule 
2,  of  the  present  Code). 

This  distinction  is  erroneous.  In  that  case  the 
judgment-debtor  sued  for  a  declaration  that  the  decree 
had  been  satisfied  and  could  no  longer  be  executed.  The 
suit  was  dismissed  on  an  authority  of  the  Calcutta  Court  from 
which  this  Couit  differed,  and  the  suit  was  remanded  by  this 
Court  for  decision  on  the  merits,  the  Court  holding  that  the 
,  suit  lay.  The  question,  whether  the  decree  had  or  had  not  been 
satisfied,  had  nothing  to  do  with  this  Court's  decision  and  the 
ruling  is  therefore  directly  in  point  and  supports  the  appeal. 

There  is  no  force  in  the  contention.?  of  counsel  for  respon- 
dents that  the  plaint  contained  no  allegation  of  the  satisfaction 
of  the  decree  and  that  section  47  of  tlie  Code  of  Civil  Procedure 
bars  the  suit.  The  lower  Court  professed  to  deal  only  with  the 
preliminary  issue  framed  on  the  16th  August  1911  at  page 
14  of  the  paper  book — "  wliether  the  present  suit  can  lie  or 
"  whether  section  47  of  the  Code  of  Civil  Procedure  operates  as 
"  a  bar  "  and  then  proceeded  apparently  to  assist  it  in  deciding 
that  issue,  to  consider  the  suit  on  the  merits,  without  giving 
plaintiff-appellant   an   oppoitunity   of   adducing   evidence,  and 

(I;  10  /'.  R.  rjlO  [Diiain  Sirujh  v.  Amir  Sinnh). 
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appears  to    have  based    its    decision  on  the  merits  merely  on    an 
examination  of  the  execution  records. 

For  these  reasons  we  decree  the  appeal,  set  aside  the  decree 
of  the  Conrt  below  and  remand  the  suit  under  order  XLI,  rule 
23,  of  the  Code  of  Ci-vii  Procedure,  for  disposal  in  accordance 
with  law.  Court -fee  on  the  memorandum  of  appeal  here  will 
be  refunded  and  other  costs  will  be  costs  in  the  cause. 

Appeal  decreed. 

No-  43. 

Before  Bon.  Mr.  Justice  Rattiyan  and  Hon.  Mr. 
Justice  Beadon. 

KHAIR  DIX— (Plaintiff)— APPELLANT 

Versus 

GHULAMMOHI.Un-DIX—(Di:FEXDANT)— RESPONDENT. 

Civil  Appeal  No.  141  of  1911, 

Punjab  Pre-emption  Act,  II  of  1905,  section  12— preference  to  pre-einptor, 
a  collateral  of  vendor  who  U  also  a  co-sharer,  over  a  mere  collateral  in  same 
degree— whether  it  applies  to  the  shaviilai  appertaining  to  the  khatas  sold  in 
ichich  the  vendee  is  also  a  co-sharer. 

Held,  Ihat  a  collateral  who  is  also  a  co-sharer  in  the  land  sold  has  a 
preferential  right  of  pre-emption  to  a  vendee-collateral  equallj'  related  to  the 
vendor. 

Held  further,  that  this  preferential  right  extends  also  to  the  shamilat 
appertainiag  or  accessory  to  the  land  sold,  although  the  vendee  is  a  co-sharer 
in  the  general  shamilat  deh. 

Further  Appeal  from  the  decree  of  H.  Harcoiirt,  EsqT-ire, 
Divisional  .Judge,  Sialkot  Division,  dated  8th  December  1910. 

Shahab-nd-din,  for  appellant. 

Shadi  Lai,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Rattigax,  J. — Plaintiff's  suit  for  [  re-emption  has  been  dis- 
missed by  the  Divisional  Judge  on  the  gi-ound  that  the  pre- 
. emptor  and  the  vendor  are  both  equally  related  to  the  vendor. 
The  learned  Judge  adds  that  '■  that  of  course  ends  the  case  ".  As 
a  matter  of  fact,  the  pre-emptor  had  alleged  that  he  was  not  only 
an  agnate,  but  also  a  co-sharer  with  the  vendor  in  the  land  sold 
and,  though  this  allegation  was  denied,  it  was  necessary  for  the 
Court  to  decide  it  and,  had  it  found  in  favour  of  the  plaintiff,  to 
grant  him  a  decree  for  pre-emption, 


12th  Jmij.  1914. 
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Mr.  Shadi  Lai  for  the  respondent  admits  that  he 
cannot  support  the  judgment  of  the  lower  Appellate 
Court.  It  would  have  been  necessary  for  us,  in  these 
circumstances,  to  remand  the  case  for  determination  of 
the  appeal  hefoi'e  the  Divisional  Judge  on  the  merits,  but  we 
find  it  unnecessary  to  do  so,  inasmuch  as  it  has  now  been 
definitely  established  that  the  plaintifi:  is  a  co-sharer  by 
purchase  in  the  land  sold  and  his  counsel  on  his  behalf  has 
agreed  to  pay  the  full  price  stated  in  the  sale-deed  plus  the 
Rs.  302,  assessed  by  the  Commissioner,  as  compensation  in 
respect  of  improvements  to  the  well. 

The  sole  question  that  now  remains  is,  whether  there  ia 
any  force  in  Mr.  Shadi  Lai's  contention  that  plaint ifF,  though 
a  co-shai'er  in  the  hhatas  sold,  cannot  claim  any  right  in  the 
sliamilnt  appertaining  or  accessory  to  these  khafas  because  the 
vendee  himself  happens  to  be  a  co-sharer  in  the  joint  shamilat 
of  the  village.  In  our  opinion,  this  contention  has  no  force. 
Plaintiff  claims  to  pre-empt  the  land  actually  sold  and  with 
that  land  necessarily  goes  a  share  in  the  common  land  of  the 
village.  When  pai^tition  takes  place  the  person,  for  the  time 
being  owner  of  the  hhatas  sold,  will  necessarily  be  allotted  his 
proportionate  sh'ire  in  the  common  land.  And  to  hold  that  the 
vendee,  though  obliged  to  give  up  the  actual  hhatas,  can, 
nevertheless,  assert  a  right  to  take  the  shamilat  appurtenant  to 
these  hhatas,  would  be  a  proposition  both  novel  and  subversive 
of  all  customary  ideas  with  regard  to  the  tenure  of  land  in 
villages.  It  would,  moreover,  practically  convert  every  proprie- 
tor in  the  village  into  a  co-sharer  for  the  purpose  of  depriving  a 
pre-emptor  of  his  share  in  the  shamilat,  which  would  go  with 
the  land  which  he  obtains  b)'-  right  of  pre-emption. 

We  accordingly  accept  this  appeal  and,  setting  aside  the 
order  of  the  Divisional  Judge,  grant  plaintiff  a  decree  for  pre- 
emption on  payment  of  Rs-  100  plus  Rs.  302,  and  direct  that  he 
be  given  possession  if  this  money  is  paid  within  six  weeks  from 
this  date.  If  it  is  so  paid,  the  parties  will  bear  their  own  costs 
throughout.  If,  however,  the  money  is  not  paid  within  the 
said  period,  we  direct  that  the  plaintiff's  suit  shall  stand 
dismissed  with  costs  in  all  the  Courts. 

Appeal  accepted. 
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No.  44. 

Before  Eov.  Mr.  Justice  Johnstone  and  Hon,  Mr. 
Justice  Chevis. 

BTR  SINGH  AND  OTHERS— Plaintifps 

Versus 

KAHAN  SIKGH  AND  OTHERS— Defendants. 

Civil  Reference  No.  49  of  1913. 

Jurisdiction— Civil  or  Eevenue  Court — Punjab   Teuaucy  Act,    XVI 
1887,  section  77  (3)  (i). 

Plaintiffs  sued  the  defendants  for  possession  of  the  land  in  suit  for  the 
purpose  of  using  it  as  a  threshing  floor.  Plaintiffs  Avere  admittedly  occupancj' 
tenants  of  other  land,  of  which  the  defendants  were  their  landlords,  and  they 
(plaintiffs)  claimed  that  it  was  in  consequence  of  their  holding  their  occupancy 
rights  that  they  were  entitled  to  use  the  land  in  suit  (which  was  formerly 
shamilat  land  and  had  now  passed  to  defendants  on  partition)  as  a  threshing 
floor. 

Held,  that  the  suit  was  one  between  landlord  and  tenant  arising  out 
of  the  conditions  on  which  the  tenancy  is  held  within  the  meaning  of 
section  77  (.3)  (i)  of  the  Tenancy  Act  and  was  consequently  within  the  jurisdic- 
tion of  the  Revenue  Courts. 

I.  L.  R.  16  All.  181  (1),  referred  to. 

Case  referred  by  Lt. -Col.  F  Pojiham  Young,  CLE.,  Commissioner 
of  the  Julliinchtr  Division,  icitli  fiis  Ko.  5422,  dated  lOtli  Sep- 
tember 1913. 

Nemo,  for  plaintiffs. 
Nemo,  for  respondents. 

The  judgment  of  the  Court  was  delivered  hj — 

Johnstone,  J. — In  this  case  the  Muusif  in  whose   Court   it     13'^  Jftn.  1913. 
was   instituted    stated    in    his    order   returning  the   plaint    for 
presentation  in  a  Revenue  Court  that  — 

"  The  plaintiffs  are  occupancy  tenants  and  the  defendants 
"  are  their  landlords.  The  plaintiffs  allege  that  they  have  been 
*'  using  the  land  in  suit  as  a  threshiug  floor  in  their  capacity 
"  as  occupancy  tenants,  and  that  therefore  the  land  in  suit  is 
*'  part  of  the  land  held  by  them  as  occupancy  tenants." 

The  Munsif  cited  section  77  (3)  (?*),  Tenancy  Act,  as 
authority  for  holding  the  suit  to  be  one  for  a  Revenue  Court ; 
that  is,  he  found  the  suit  was  one  between  landlord  and  tenant 
arising  out  of  the  conditions  on  which  plaintiffs'  occupancy- 
rights  are  held 

Before  the  Assistant  Collector,  1st  grade,  who  next  had  to 
deal  with  the  case,  apparently  plaintiffs'  pleader  admitted  that 
(Ij  (1894)  I.  L.  R.  16  All.  181  {Dalel  v.  Bhajjii).  ' 
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the  relation  of  landlord  and  tenant  did  not  exist  between  the 
parties  in  regard  to  the  land  in  suit,  but  argued  that,  so  long 
as  plaintiffs  were  occupancy  tenants  in  the  village,  they  were 
entitled  to  possession  and  use  of  the  land  in  suit,  which  was 
shamilat-i'deh,  hnt  ho.?,  passed  to  defendants  on  partition,  as  a 
threshing  floor,  as  being  such  tenants.  The  Assistant  Collector 
says  he  accepts  this  version  of  the  cla'm  and  finds  on  it  that 
the  suit  is  a  civil  one. 

In  this  both  the  Collector  and  the  Commissioner  agree 
with  him,  and  thus  a  reference  under  section  99,  Tenancy  Act, 
reaches  this  Coui^t.  The  Commissioner  concedes  that  the 
plaintiffs  are  occupancy  tenants  of  certain  lands  in  the  village, 
and  that  the  defendants  are  their  landlords,  qua  those  lands. 
He  then  puts  the  case  of  the  plaintiffs  thus  : — 

"  The  plaintiffs  allege  that  for  many  long  years  they  have 
"  used  jointly  with  the  defendants  a  piece  of  ground  which  was 
"  formerly  shamilat,  but  has  now  passed  on  partition  to  defen- 
"  dants  as  a  threshing  floor  and  granaiy.  They  state  that  the 
"  defendants  have  recently  prevented  them  from  using  this 
"  piece  of  land  in  this  way.  and  ask  that  possession  may  be 
"  decreed  to  them." 

Upon  this  the  Commissioner  holds  that  the  claim  is  one 
for  an  easement  gained  "  by  long  and  unchallenged  possession  " 
and  so  a  civil  suit. 

We  are  unable  to  agree  with  the  Revenue  Courts.  We 
agree  with  the  Commissioner  that  the  plaintiffs  are  not 
occupancy  tenants  of  the  land  in  suit  in  the  sense  that,  when 
in  possession,  they  could  plough  it  up  ;  and  thus  there  may  be 
some  force  in  the  contention  that  at  least  clause  (g)  of  section 
77  (3),  Tenancy  Act,  is  not  applicable  ;  but  defendants  are 
landlords  and  plaintiffs  occupan'^y  tenants  of  other  land  in  the 
village,  and  it  is  alleged  by  plaintiffs  that  it  is  in  consequence 
of  their  holding  those  occupancy  i-ights  that  they  are  entitled 
to  the  use  of  the  land  in  suit  as  a  threshing  floor.  They  ask 
for  "  possession,"  but  they  ask  for  it  for  the  specific  purpose  of 
using  it  as  a  threshing  floor.  If  this  is  not  a  suit  "  between 
"  landlord  and  tenant  "  arising  out  of  the  conditions  of  plaintiffs 
occupancy  tenancy,  it  is  difficult  to  see  to  what  classes  of  suits 
clause  {i)  aforesaid  could  possibly  apply. 

/.  L.  li.  10  All.  181  (1)  is  a  useful  judgment  in  connection 
with  this  question. 


(1)  (1894)  I.  L.  R.  IG  All.  Ibl  [Dalel  v.  Bhajju). 
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We  rule  that  the  suit  is  one  for  a  Revenue  Court,  and  we 
direct  the  return  of  the  plaint  to  the  plaintiffs  for  presentation 
in  the  Court  of  an  Assistant  Collector,  1st  grade, 


No.  45. 

Before  Eon.  Mr.  Justice  Johnstone  and  Hon.  Mr. 
Justice  Ghevis. 

AKBAR  AND  OTHERS— (Plaintiffs)— APPELLANTS 

Versus 

TABU  AND  OTHERS— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  251  of  1911. 

Adverse  possession— bij  one  co-sharer  iyi  joint  holding— entry  in  Revenue 
Record  of  all  co-sharers. 

Plaintiffs  sued  for  a  declaration  that  notwithstanding  that  in  the 
Revenue  Records,  defendants  were  shewn  as  owning  89§rd  shares  out  of 
1,220  shares  in  khewat  No.  12,  in  reality  defendants  owned  no  shares  and 
the  plaintiffs  based  their  claim  not  only  on  an  assertion  of  title,  Imt  on  an 
allegation  of  long  adverse  possession. 

In  1891  certain  persons,  including  some  of  the  present  plaintiffs,  applied 
for  partition  of  this  very  land  and,  in  doing  so,  denied  c'efeudants'  right  to  a 
share  in  it  ;  they  were  told  to  bring  a  ciAil  suit. 

This  they  did  on  6th  April  1894  and  that  suit  was  ultimately  dismissed 
in  1897  on  the  gromid  that  plaintiffs  had  not  yet  acquired  a  title  by  adverse 
possession.  In  1907  some  defendants  brought  a  suit  for  partition  on  the 
basis  of  the  entries  in  the  Revenue  Records,  plaintiffs  objected  that  the 
entries  did  not  represent  the  real  facts  and  then  filed  the  present  suit. 
Plaintiffs  were  found  to  have  been  alone  in  possession  since  1891,  to  date  of 
suit,  February  1908. 

Held,  that  possession  of  one  co-sharer  is  ordinarily  possession  of  all  the 
co-sharers,  but  the  co-sharer  in  possession  can  convert  his  possession  into 
adverse  possession  by  an  overt  act  showing  unequivocally  to  the  co-sharers 
that  in  future  he  intends  to  hold  for  himself  alone  and  this  adverse  possession 
so  begun  cannot  be  stopped  by  the  other  co-sharers  merely  by  affirmation 
that  they  are  co-sharers  or  by  mere  applications  for  partition. 

120P.i2. 1908(1),  referred  to. 

The  mere  retention  by  the  Revenue  authorities  of  the  names  of  the 
co-sharers  as  such  after  the  overt  act  does  not  prevent  limitation  from 
nmning  against  them. 

I.  L.  R.  29  Bom.  300  (2j,  referred  to. 

Nor  does  a  decree  in  their  favour,  not  accompanied  by  actual  effective 
assertion  of  rights  and  taking  of  possession  of  these  rights,  help  them, 
9  Indian  Cases  795  (3,1,  referredto. 

(1)  120  P.  R.  1908  (Ram  Chand  v.  Kirpa  Ram).  ' 

(2)  (1905)  /.  L.  R.  29  Bom.  3!J0  (Gangadhar  v.  Parashram). 

(3)  (1911)  9  Indian  Cases  795  {Pulhia  Valappil  v.  Lakshman), 
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Held  also,  that  in  the  present  case  the  overt  acts,  that  is  to  say,  the 
declarations  of  exclusive  title  in  1891  and  1894,  were  unmistakable,  and  that 
plaintiffs  had  accordingly  acquired  title  by  adverse  possession  before  the 
date  when  the  present  suit  was  brought. 

Further  appeal  from    the   decree   of  P.  D.  Agnew,   Esquire,    Divi' 

sional  Judge,  Gujramvala,  dated  the  26th  November  1 910. 

Muhammad  Shafi,  Balwant  Rai  and  Parduman  Das,  foi' 
appellants. 

Sangam  Lai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 
2lst  Jan  1914  Johnstone,  J. — In   this   case  two   of   the  respondents  were 

chosen  to  represent  the  rest,  and  those  two  have  been  served.  A 
respondent,  Mussammat  Fatima,  died  long  ago,  bat  Mr.  Sangam 
Lai  agrees  that  the  case  can  go  on  without  her. 

In  their  plaint  a  number  of  plaintiffs  sued  for  a  declaration 
that,  notAvithstanding  that  in  the  Revenue  Records  defendants 
1  to  38  were  shown  as  owning  89§rd.  shares  out  of  1,220  shai'es 
iu  khewat  No.  12,  a  large  ai-ea  of  24,725  kauals  18  marlas,  in 
reality  those  defendants  owned  no  shares,  and  the  plaintiffs 
based  their  claiiii.  not  only  on  an  assertion  of  title,  but  on  an 
allegation  of  long  adverse  possession.  Of  the  38  real  defendants, 
29  confessed  judgment  at  once,  and.  3  more  later  confessed 
judgment,  but  withdiew  their  confession,  and  it  is  clear  enough 
as  the  Courts  below  have  seen  that  Tabu,  defendant,  alone  who 
owns  between  2  and  3  shares  only  is  the  right  antagonist  of  the 
plaintiffs.  His  contentions  iu  the  first  Court  were  that  he  and 
his  comrades  had  been  in  possession  along  with  plaintiffs,  that 
plaintiffs'  possession  had  not  been  adverse,  that  a  similar  claim 
had  been  already  made  by  plaintiffs  and  had  been  dismissed, 
and  that  some  of  the  defendants  had  actually  obtained  partition 
of  theii-  shares. 

The  ocsasion  for  the  bringing  of  this  suit  was  an  appli- 
cation in  1907  by  some  defendants  for  partition  on  the  basis  of 
the  entries  in  the  Revenue  Records,  plaintiffs  objecting  that  the 
entries  did  not  represent  the  real  facts. 

The  first  court  found  for  plaintiff's  on  the  score  of  a  title 
matured  by  over  12  years'  adverse  possession.  The  first  court 
noted  that  some  of  the  defendants  did  undoubtedly  get  some 
share  by  partition,  but  that  it  did  not  follow  that  the  other 
defendants,  who  had  now  lost  their  rights,  if  any,  by  the  opera- 
tion of  the  law  of  limitation,  should  also  get  shares. 

When  the  defendants,  or  some  of  them,  appealed  to  the 
Jjivisioual  Court,  that  Coux't  took  a  different  view,  and  dismiss- 
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ed  the  plaintiffs'  claim,  and  plaintiffs  have  now  come  up  here  on 
fnrther  appeal.     In  our  opinion  this  appeal  must  succeed. 

There  is  little  or  no  doubt  as  regards  the  facts.  In  1891 
ce"tain  persons,  inrhiding  some  of  th'^  present  plaintiffs,  applied 
for  partition  of  this  very  land,  and  in  doing  so  denied  defend- 
ants' right  to  a  share,  and  were  told  to  bring  a  civil  suit. 
This  they  did  on  6th  April  1894,  and  that  suit  was  ultimately 
dismissed  in  185^7  on  the  ground  that  plaintiffs  had  not  yet 
acquired  a  title  by  adverse  possession.  In  1907  Labu,  defendant 
aforesaid,  applied  for  partition,  as  already  stated.  All  that  time 
plaintiffs  alone  were  in  possession  :  this  is  patent  on  the  record, 
and  Mr.  Sangam  Lai  has  not  been  able  to  show  us  a  particle  of 
evidence  to  the  contrary  on  the  record.  It  is  idle  of  him  to 
point  to  certain  hhasra  numbers  said  to  have  been  cultivated  by 
Labu  and  other  defendants  in  1895-1896,  for  those  persons  cul- 
tivated those  fields  as  tenants  of  plaintiffs,  and  are  shown  in  the 
papers  as  actually  paying  batui  thereon. 

In  these  circumstances  it  seems  to  us  clear  enough  that 
plaintiffs'  adverse  possession,  beginning  in  1891,  though  not 
sufficiently  long  in  1894  and  1897  to  warrant  a  decree  in  their 
favour,  continued  uninterrupted  until  the  date  of  the  institution 
of  the  present  suit,  9th  February  1908,  a  period  more  than  suffi- 
cient for  plaintiffs'  purpose. 

The  first  pait  of  the  lower  appellate  Coui't's  judgment  is  all 
in  favour  of  plaintiffs.  Mr.  Agnew  held  that  the  decree  of  1894 
does  not  opei^ate  as  res  judicata  here  and  does  not  prevent  plain- 
tiffs from  trying  to  pr<.ve  the  acquisition  of  a  title  by  adverse 
possession  since  1894  ;  and  he  rightly  went  on  to  note  that,  in 
view  of  120  p.  7?.  1908  (1),  the  land  in  suit  being  joint  proper- 
ty, it  was  for  plaintiffs  to  fstablish  in  the  clearest  way  "  their 
adverse  possession  or  abandonment  by  the  contesting  defend* 
ants."  (We  may  say  at  once  that  plaintiffs  never  pleaded 
abandonment  by  defendants,  and  that  no  such  matter  appears 
to  us  to  ainse  in  the  case). 

Then  Mr.  Agnew  recognised  the  fact  of  plaintiffs'  exclusive 
possession  sinre  ]89]  ;  but  he  could  not  see  how  1891  was  the 
starting  point  for  adverse  possession,  inasmuch  as  any  assertion 
of  adverse  possession  then  made  was  "  contradicted  "  by  the 
"decree  of  1894,"  which  remained  "  unchallenged  "  and  his  final 
opin'on  is  that  adverse  possession  at  the  soonest  began  in  1897, 
when  the  previous  suit  finally  failed,  and  that  even  this  adverse 
possession  was  interrupted  in  1907  by  Tabu  applying  for  parti- 
tion. , 

(1)  120  P.  R.  1908  (Ram  Chand  v.  Kirya  Ram). 
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We  cannot  assent  to  this  way  of  looking  at  tlie  case.  We 
agree  that  possession  of  one  co-sharer  is  ordinarily  possession  of 
all  the  co-sharers  ;  but  the  co-sharer  in  possession  can  convert 
his  possession  into  adverse  possession  by  an  overf  act  showing 
unequivocally  to  the  co-sharers  that  in  future  he  intends  to  hold 
for  himself  alone  ;  and  this  adverse  possession  so  begun  cannot 
be  stopped  by  the  other  co- sharers,  merely  by  affirmations  that 
they  are  co-sharers  or  by  mere  applications  for  partition.  It  is 
the  business  of  those  co-sharers,  within  limitation,  actually  and 
effectually  to  assert  their  rights  and  to  break  up  the  usurper's 
exclusive  possession.  The  mere  retention  by  the  Revenue  au- 
thorities  of  the  names  of  those  oo-sharers  as  such,  after  the 
aforesaid  overt  act  has  been  done,  does  not  prevent  limitation 
from  running  against  them — I.  L  R.  29,  Bom.  300  (1),  nor 
does  even  a  decree  in  their  favour,  not  accompanied  by  actual 
effective  assertion  of  rights  and  taking  of  possesion  of  those 
rights,  help  them — 9  lu'tian  cases,  795  (2) — a  case  apparently 
exactly  in  point.  In  the  present  case  the  overt  acts,  the  de- 
clarations  of  exclusive  tirle  in  l''9l  and  1894  are  unmistakable. 

We  need  not  pursue  the  matter  further.  Plaintiffs  have 
fully  made  out  a  title  by  long  adverse  possession  and  must  have 
their  decree-  Mr.  Sangam  Lai  has  not  been  able  to  .show  us 
any  pi'oof  that  any  of  the  defendants  has  ever  succeeded  in  get- 
ting a  share  by  partition,  and  we  need  not  therefore  consider 
•what  the  effect  of  such  an  occurrence  would  be. 

We  accept  the   appeal  and   give  plaintiffs    a  decree   in  full 

with  costs  in  all  the  Courts. 

Appeal  accepted. 


No.  46. 
Before  Hon.  Mr.  Justice   Rattiyan  and  flon.  Mr. 

Justice  Beadon. 

MUSSAMMAT  FATEH  NISHAN— (Plaintiff) - 

APPELLANT 

Versus 

AHMAD  SHAH  AND  OTHERS -(Defen'dant.s)  — 

RESPONDENTS. 

Civil  Appeal  No.  1137  of  19 13. 

Punjab   Pre-emption    Act,   II   of   1905,     section   12   [b)     thirdly— not 

applicable  to  a   mother  in    regard  to  either   a  proprietory  or  on   occupancy 

holding— Punjab  Tenancy  Act,  XVI  oj  1887,  section  59. 

Held,  that  as  a  mother  under   customary  law  is  not  a    person  who  would 
be  entitled  to    inherit  the  proprietary  land  of  her  son  on  the  latter's  decease, 

(1)  fl905)  I.  L.  R.  29  Bom.  300  (Gangadhar  v.  Parashram). 

(2)  (1911;  9  Indian  Cases  795  {Puthia  Valnppil  v.  Lakshman). 
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and  as  under  section  59  of  the  Punjab  Tenancy  Act,  she  has  no  right  whatever 
to  succeed  to  his  occupancy  rights,  section  12  (6)  thirdly  of  the  Punjab  Pre- 
emption Act  does  not  confer  a  right  of  pre-emption  upon  her  in  regard  to 
either  a  proprietary  or  an  occupancy  holding  sold  by  her  son. 

Held  also,  that  the  mother's  right  under  Customary  Law  to  temporary 
possession  of  her  deceased  son's  landed  property  is  similar  to  that  of  a  widow 
and  is  a  mere  development  of  her  orignal  right  to  maintenance. 

34  P.  R.  1893  fl),  referred  to. 

Further   appeal  from    the    decree    of   A.    E.   Martineati,    Esquire, 

I.  C.  S.,     Divisional   Judge,    Rawalpindi    'Division,    dated  tJie 

22nd  April  19]  2. 

Nabi  Bakhsh,  for  Appellant. 

Moti  Lai,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — ■ 

Rattigan,  J. — The  learned  Divisional  Judge  has  held  that  2Sth  Jan.  1914. 
respondents  have  a  preferential  right  of  pre-emption,  under 
section  12  (6)  (2),  to  plaintiff  (the  mother  of  the  vendors) 
whose  rights,  he  holds,  fall  under  section  12  (h)  (3)  of  the 
Punjab  Pre-emption  Act.  The  plaiotiff  has  appealed  to  this 
Court,  and  it  has  been  pointed  out  to  us  that  the  learned 
Judge  has  fallen  into  error  in  stating  that  respondents  ai-e 
co-sharers  with  the  vendor  in  the  land  sold.  As  a  matter  of 
fact,  they  are  not  co-sharets  in  the  land  held  by  the  vendor 
as  proprietor  ;  and  with  regard  to  the  land  held  by  him  ag 
occupancy  tenant,  they  are  co-sharei^s  merely  in  khata  No.  f'yV, 
or,  in  other  words,  only  in  1  kanal  18  marlas  out  of  the  total 
^Hirea  of  the  land  sold.  As  regards  that  small  plot  of  land, 
their  claim  to  pre  empt  would,  of  course,  fall  under  section  12 
(6)  (2),  but  as  regards  the  rest  of  the  land,  they  can  only  claim 
Tinder  sub-clause  8  of  clause  (6).  At  the  same  time,  this 
mistakemade  by  the  Divisional  Judge  does  not  materially  help 
the  plaintiff.  She  is,  we  find,  a  co-sharer  in  the  property  sold, 
but  as  such  she  could  claim  only  under  sub-clause  ^^  fourthly  " 
of  clause  (6).  It  is  contended  that  she  can  also  claim  under 
sub-clause  "  thirdly  "  as  being  a  person  who  would  be  entitled 
to  inherit  the  property  in  the  event  of  the  vendor  dying  without 
an  issue. 

We  cannot  accede  to  this  contention.  lu  our  opinion 
neither  a  mother  nor  a  widow  who  obtains  possession  of 
proyei'ty  left  by  her  son  or  husband  for  enjoyment  during  hei' 
life  or  any  shorter  period,  can  be  regarded  as  an  "  heir  "  to 
that  property  within  the  meaning  of  Customary  Law,  Aa 
observed  by  Sir  Meredyth    Piowden  in  No.  34   P.  E.    ]893  (1), 

fl)  34  P.  R.  1893  {Mussavimat  Kauri  v.  Jamiat  Singh). 
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the  -widow's  "  oripfinal  i-igtt  to  maintenance  Las  (developed  in 
"  many  tribes  into  arig'.t  to  possession  of  her  husband's  land 
"  for  her  maintenance  b}'  sufferance  of  the  reversioners."  This 
exa'^tly  expresses  the  position  which  a  mother  or  a  widow  holds 
wh-en  she  happens  to  be  in  temporary  possession  of  landed 
property.  The  above  remarks  refer  to  the  claim  of  thfe  plaintiff 
so  far  as  the  proprietary  lands  aie  concerned 

As  regards  the  lands  held  in  occupancy  tenure,  it  is 
clear  from  section  59  of  the  Punjab  Tenancy  Act  that 
plaintiff,  as  the  mother  of  the  vendor,  would  have  no 
right  whatever  to  succeed  on  his  death.  Accordingly 
plaintiff's  right  of  pre-emption  must  fall  under  clause  (c) 
sub-clause  "  secondly,''  and  as  such  it  is  obviously  far 
inferior  to  the  light  of  the  respondents.' 

In  arguments  before  us  Mr.  Nabi  liakhsh  urged  that  the 
land  in  Huit  was  not  ancestral,  qua  the  lespoudents.  This, 
however,  is  a  point  that  was  not  raised  in  the  Courts  below 
and  is  not  urged  in  the  grounds  of  ajpeal  filed  in  this  Court. 
In  the  circumstances  we  cannot  allow  4t  to  be  raised  now. 

The  result  is  that  the  plaintiff's  appeal  fails  and  is 
dismissed  with  costs. 

Appeal  dismissed. 

No  47. 

Before  Hon.  Mr.  Judice  Rattigait  coid  Bon.  Mr. 
Justice  Beadon, 

BISHEN  DAS— (Defendam)  -APPELLANT 

Versus 

MUSSAMMAT  MANSA  DEVI— (Plaintiff)— AND  RAM 

PARTAP— (Defendant)— RESPONDENTS. 

Civil  Appeal  No.  1577  of  19 12. 

Hindu  Laic— maintenance  of  step-mother  after  her  son  and  her  step-son 
have  effected  a  partition— liability  of  latter. 

Held,  that  upon  the  weight  of  authority  there  was  no  difference  between 
the  two  systems  of  Hindu  Law,  the  Dayabhaga  and  the  Mitakshara,  as  to  the 
relative  position  of  a  step-mother  and  her  step-son. 

1  Cal  L.J.  R.  142  (1),  and  /.  L.  R.  8  Cal.  537  (542,  513)  (2),  and  per 
contra  /.  L.  R.  37  Cal.  214  (3),  7.  L.  R.  5  Mad.  29  (4;,  7.  L.  R.  5  Mad.  32  (5), 


(1)  (1905)  ]  Cal.  L.  J.  R.  112    {Chowdhury  TItakur  I'roshad  v.  Mussam- 
viat  BliagbcUi). 

(2)  (1882,  /.  L  R.  8  Cal.  537  (542,   543j  (Danoodur  Misser  v.  Senabutty 
Missrain). 

(3)  (I'JOl);  7.  L.  R.  37  Cal.  214  (Tahaldai  Kumn  v.  Gaya  Pershad). 
(4;  (18b2}  1.  L.  U.  5  Mad.  29  (Kumaravelu  v.  Virana  Ooundan). 
[5}  (1882;  7.  L.  R.  5  Mud.  32  (Muttanmal  v.  Vengalakahviiammul). 
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I.  L.  R.  8  Mad.  107  (l^g)  (F.  B.)  (1),  I.  L.  R.  4  Bom.  188  (2),  I.  L.  R.  2 
Bom.  573  (614)  (3j,  Bengal  Law  Reports  Supp.  Vol.  Ft.  1.  p.  67  (F.  B.)  (4),  7. 
L.  R.  16  A//,  221  (224)  (5),  153  P.  22.  1889  (6),  and  Trevelyan's  Hindu  Law 
(1912)  p.  374,  referred  to. 

Held  accordingly,  following  /.  L.  R.  16  Cat.  758  (P.  C.)  (7),  decided  on 
the  Dayabbaga  system,  that,  after  partition  between  two  sons,  the  plaintiff 
being  the  real  mother  of  one  only,  could  not  claim  maintenance  from  her 
step-son,  although,  as  long  as  the  estate  remained  joint,  her  maintenance  would 
have  been  a  charge  upon  the  whole  estate. 

Further   Appeal  fnm    the   decree   of  L.  H,  Leslie  Jones,  Esquire, 
Livisional  Judge,  Jullundur,  dated  the  1st  July  1912. 

Nanak  Chaud,  for  Appellant. 

Duni  Chand,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Rattigan,  J. — The  parties    are    Brahmins    of    the    town  of     on^i    r       l9^4. 
Nur  Mahal  in  the  Jullundur  District  and  follow  the  Mitakshara 
system    of    Hindu   Law.     The    following    table    will    help     to 
explain  the  questions  involved  in  this  apeal : — 
BUDHA  MAL. 


r  \  ^ 

Mussanimat  A.  (dead).  —  Labhu  Ram.  — -Mnssammat  Mansa  Devi, 

I  (plaintiff). 

I  I 

Bishen  Das,  Ram   Partap, 

(defendant).  (defendant). 

Labbu  Ram,  plaintiff's  husband,  predeceased  his  father, 
Budha  Mai,  and  died  many  years  ago.  After  his  death  Mussam- 
mat  Mansa  Devi  was  maintained  by  Budha  Mai  and  on  the 
death  of  the  latter  received  the  same  amount  of  maintenance, 
viz.,  Rs.  25  per  mensem  from  the  guardians  of  the  two  minors, 
Bishen  Das  and  Ram  Partap.  The  two  latter  came  of  age  a 
short  time  ago,  and  thereafter  partitioned  infer  se  the  joint 
property  which  they  had  inheinted  from  their  grand-father 
Budha  Mai.  It  appears  to  be  a  veiy  valuable  property 
and  it  is  not  suggested  that  the  sum  of  Rs.  25  a  month 
as  maintenance  for  the  plaintiff  is  excessive.  In  the  present 
suit  she  claims  to  receive  this  maintenance  from  both  her  step« 
son,  Bishen  Das,  and  her  son.  Ram  Partap.  Tbe  latter  admitted 
the  claim  and  expressed  his  willingness  to  contribute  half  of  the 
allowance  provided  his  step-brother  agreed  to  pay  the  other 
half. 


(1)  (1884)  I.  L.  R.  8  Mad.  107  (129)  (F.B.)  {Mala  v.  Chinnammal). 

(2)  (1879)  I.  L.  R.  4  Bom.  188  {Kesserbai  v.  Valab  Raoji). 

(3)  (1878)  I.  L.  R.  2  Bom.  573  (614)  {F.B.)  ({Savitribai  v.  Luximibai). 

(4)  (1864)  Bengal  Law  Reports  Supp.  Vol.  Pt.  I  p.  67  {F.  B.)  (Joti  Lai  v. 
Mussammat  Durani  Kower) 

(5)  (1894)  i.  L.  R.  16  All.  221  (224)  (Rama  Nand  v.  Surgiani). 

(6)  153  P.  R.  1889  (Mussammat  Kirpi  v.  Ramjas). 

(7)  (1889)  /.  L.  R.  16  Cal.  758  (P.C)  {Hemangini  Dasi  v.  Kedarnath), 
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The  District  Judge,  Rai  Chuni  Lai,  decreed  the  claim 
against  defendants  in  equal  shares,  and  in  his  judgment 
held  that  inasmuch  as  a  mothei',  on  a  partition  among  her  sons 
to  which  she  was  made  no  party,  is  entitled  to  have  a  share, 
equal  to  that  of  a  son,  set  apart  for  her  maintenance,  it  was 
clear  that  her  maintenance  was  a  charge  on  the  whole  estate  of 
Budha  Mai  as  it  stood  before  partition  between  defendants,  and 
that  consequently  she  was  entitled  to  claim  it  from  both  of  them 
and  to  make  it  a  chai'ge  on  the  estate  of  the  deceased  in  the 
hands  of  each  of  them.  He  further  found  that  about  100 
ghumous  of  land  in  Maiiza  Gamtala  had  been  retained  as  their 
joint  property  by  the  defendants,  and  that  the  plaintiff  could, 
in  any  event,  claim  her  allowance  from  that  part  of  the  estate 
which,  according  to  the  learned  Judge,  was  well  able  to  cover 
the  maintenance  allowance. 

Defendant  No.  1,  Bisheu  Das,  appealed  to  the  Divisional 
Judge,  but  his  appeal  was  dismissed  on  the  ground  that  under 
the  Mitakshara  system  of  law,  which  differs  in  this  respect  from 
that  of  the  Dayabhaga,  a  Btep-son  is  bound  to  contribute  to 
his  step-mother's  maintenance,  even  after  a  partition  has  been 
effected  between  him  and  his  step-brother.  The  learned  Judge 
was  also  of  opinion  that  plaintiff's  claim  was  really  that  of 
a  daughter-in-law  who  asks  to  be  maintained  out  of  the  father- 
in-law's  property,  ber  own  husband  Labhu  Ram  having  died 
in  the  lifetime  of  Budha  Mai  and  having  presumably  been  a 
co-parcener  in  the  property. 

Bishen  Das  has  preferred  a  further  appeal  to  this  Court 
and  tl-e  question  of  Hindu  Law  involved,  viz.,  whether  under 
the  Mitakshara  system  a  step-son  is  bound  to  contribute  to  the 
maintenance  of  his  step-mother,  after  a  partition  of  the  joint 
property  has  been  effected  between  him  and  his  step-brother 
(the  son  of  his  step-mother)  is  one  that  has  been  argued  before 
us  at  some  considerable  length  and  is  of  no  small  difficulty. 
Their  Lordships  of  the  Privy  Couucil  in  I.  L.  B.  16  Cal, 
758(1)  have  held  that  where  "there  are  several  groups  of 
*'  sons,  the  maintenance  of  their  mothers  must,  so  long  as  the 
"  estate  remains  joint,  be  a  charge  upon  the  whole  estate,  but 
"  when  a  partition  is  made  the  law  appears  to  be  that  their 
"  maintenance  is  to  be  distributed  in  accordance  with  the 
"  relationship  the  sons  of  each  mother  being  bound  to  maintain 
"  her.  The  step-sons  are  not  under  the  same  obligation."'  This 
decisiou  was  given  in  a  case  from  Bengal  and  was  obviously 
based  on  the  Dayabhaga  system. 
"        O)  (1889)  I.  L.  R.   16  Cal.  758  (P.  C.)  {Hemangini  Dasi  v.  Kedarnath). 
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It  is  contended  before  us  that  upon  fcliis  point  there 
is  a  difPerence  between  the  two  systems  of  law  founded 
on  the  fact  that  the  step-mother  is,  according  to  the 
Mistakshara,  2'egarded  as  the  mother  (mata)  of  her 
step-son,  whereas  she  is  not  so  regarded  in  the  Baya^  hat/a.  In 
support  of  this  argument  reference  is  made  to  para.  479  (2 ) 
of  Mayne's  work  on  Hindu  Law.  where  it  is  said  that  the 
writers  of  the  Bengal  School  "  differ  in  thi^  respect  from 
"  those  of  the  other  provinces  since  they  exclude  a 
"  step- mother  fnjm  the  opei'ation  of  the  tests  which  speaL 
"  of  the  share  of  a  mother "  and  also  to  para.  566  of 
the  same  woi-k,  where  the  author  remarks  : — "  The  F^engal 
"  pundits  have  on  several  occasions  asserted  that  the  word  mata 
"  in  the  Mitakshara  includes  a  step-mother."  Furthermore, 
we  were  referred  to  a  passage  in  Golap  Chandra  Sarkar's 
"  Hindu  Law,"  at  page  S'^?,  where  the  author  speaks  of  the 
decision  of  the  Privy  Council  as  laying  down  an  inequitable 
rn\e  due  to  misapprehension  of  the  Dayabh'iga.  In  our  opinion 
the  ruling  of  Their  Lordships  of  the  Privy  Council  is  final  and 
authoritative  upon  the  question  which  was  before  them  for 
decision,  and  nonetheless  so  because  it  does  not  happen  to 
meet  with  the  approval  of  a  particalar  writer  upon  Hindu  Law. 
Nor  do  we  consider  it  within  our  province  to  defend  that 
decision  against  the  charges  brought  against  it  by  Mr.  Golap 
Chandra  Sarkar,  Their  Lordships'  pronouncement  upon  a  point 
of  Hindu  Law  is  binding  upon  all  Courts  in  this  country  and 
we  must,  therefore,  act  upon  it  in  this  case  unless  it  can  be 
established  that  there  is  quoai  the  particular  point  before  us, 
an  essential  difference  between  the  Vayabhaga  and  the  Mitak- 
shara  systems  of  Hindu  Law. 

^Ir.  Duni  Chand  for  respondents  was  unable  to  cite  any 
authority  directly  in  point  in  support  of  his  argument  that  the 
step-mother  was  entitled,  under  the  Mitakshara,  to  claim 
maintenance  from  her  step-son  after  the  joint  property  had  been 
partitioned  between  tliat  step-son  and  her  own  son.  He  argued, 
however,  that  the  difference  did  in  fact  exist  and  must  neces- 
sarily exist  because  under  the  Mitakshara  system,  the  step- 
mother was  treated  for  all  purposes  as  the  mata,  or  mother,  of 
her  step-son.  The  learned  Counsel  relied  upon  the  case 
reported  in  Volume  I  of  the  Calcutta  Law  Journal  Reports,  at 
page  142  (1),  and  the    decision  of  the   Calcutta    High  Court  in 

(1)  (1905)  1  Gal.  L.  J.  R.  142  (Chowdlmry   Tkakiir  Proskad  v.  Massam  J 
mat  Bhagbatij. 
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I.  L.  B.  8  Oal  537  (at  pp.  542,  543)  (1).  These  authorities 
are  certainly  in  his  favour,  but  per  contra  we  have  an  over- 
whelming weight  of  authority  in  support  of  the  proposition 
that  under  the  Mifakshara  a  step-mother  is  not  regarded  as 
mata  or  mother,  and  that  she  is  not  in  any  case  an  heir  to 
her  step-son,  as  she  would  be  if  her  position  were  that  of 
mother- (see  /.  L.  B.  37  Cal  214  (2),  5  Mad.  29  (3)  and  32 
(4),  8  Mad.  107  {F.  B.)  (5),  and  the  opinion  of  Muttmami 
Ayyor,  J  at  p.  129  ;  4  Bom.  188  (6),  2  Bom.  at  p.  614  ;  (7), 
Bengal  Law  Reports,  Supp.  Vol.,  Pt,  I,  p.  67  (F.  B  )  (8),  7.  L. 
B.  16  All.  221  (at  p.  224)  (9),  and  No.  153  P.  7?.  1889  (10). 
To  a  like  effect  is  the  statement  of  the  law  given  in  Trevelyan's 
"  Hindu  Law  "  (1912)  at  p.  374. 

There  being  thus  upon  the  weight  of  authority  no  differ- 
ence between  tlie  two  systems  of  Hindu  Law,  the  Dayabhaga 
and  the  Mitakshara  as  to  the  position  and  rights  of  a  step- 
mother, we  must  decide  this  case  in  accordance  with  the  decision 
of  the  Privy  Council  in  the  case  above  cited  and  hold  that  the 
plaintiff  has,  in  the  circumstances,  no  claim  to  be  maintained  by 
her  step- son  Bishen  Uas. 

It  is  only  necessary,  in  conclusion,  to  add  a  few  words  with 
regard  to  the  Divisional  Judge's  remark  that  plaintiff  is  really 
claiming  as  the  daughter-in-law  oi.  Budha  Mai.  This  is  an 
aspect  of  the  question  that  apparently  never  struck  the  plaintiff 
herself  or  her  legJ  advisers.  She  claims  as  the  mother  of  the 
present  holders  of  the  estate,  and  rightly  so,  for  whatever  her 
rights  may  have  been  against  Budha  Mai,  they  can  only  be 
those  of  a  '*  mother  "  against  the  defendants.  The  estate  had 
passed  out  of  the  hands  of  Budha  Mai  when  her  suit  was  insti- 
tuted and,  in  order  to  adjudicate  upon  her  claims,  we  have  to 
consider  not  what  j  ights  she  may  have  had  against  her  father- 
in-law,  but  what  I'ights  .she  actually  has  against  the  persons 
from  whom  she  is  claiming  maintenance.  As  against  them  her 
claim  can  be  based  only  upon  the  ground  that  she  is  in  law  their 
mother  and  as  such  entitled  to  be  maintained  by  them. 

(1)  (18S2)  I.  L.  R.  8  Cal.  537  (542,  543j  {Damoodur  Misser  v.  Senabutty 
Misxrain).  jf 

(2)  (1909J  /.  L.  R.  37  Cal.  214  (Tnhaldai  Kumri  v.  Gaya  Pershad). 

(3)  (]8R2)  7.  L.  n  5  Mud.  29  (Kumaravelu  v.  Virava  Goundan). 

(4)  1 1882;  /.  /..  R.  5  Mad.  32  {Multammal  v.  Vengnlakshmiammal). 
(5j  (1884)  /.  L.  R.  8  Mad.  Iu7  fl-.'9j  (F.b.)  (Mahi  v.  'hinnavimal). 

(6)  flS7!)j  /.  L.  R.  4  Bom.  188  (Kcsserbai  v.  Valab  Raoji). 

(7)  ('1^78l  /.  L.  U.  2  Bum.  573  (614)  {F.  B.)  (Snvilribai  v.  Lvximibai). 

(8)  (1864)  Bengal  Law  Reports  Supp.  Vol.   Pt.  I  p.  67  {F.  8.)   {Joti  Lai 
V.  ilussnmmat  Durani  Kower). 

(9)  (1894)  I.  L.  R.  16  All.  221  (224)  (Rama  Nand  v,  Smgiani). 
(10;  153  P.  R.  1689  (Mussammat  Kirpi  v.  Ramjis). 
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Upon  the  facts  and  the  authorities,  we  must  hold  that  this 
claim  lies  against  her  own  son  Ram  Partap,  and  not  against  her 
step-son  Bisiien  Das. 

"We  accordingly  accept  the  appeal  of  Bishen  Das  and  dis- 
miss plaintiff's  suit  as  against  him.  The  decree  awarding 
maintenance  to  the  plaintiff  at  the  rate  of  Rs.  25  per  mensem 
will,  therefore,  stand  only  as  against  the  defendant  Ram  Partap. 

In  view  of  the  close  relationship  of  the  parties  and  of  the 
difficult  nature  of  the  law  point  involved,  we  leave  the  parties  to 
bear  their  own  costs  throughout. 

Appeal  accepted. 


No.  48. 

Before  Hon.  Mr.  Justice  Rattigan  and  Hon, 
Mr.  Justice  Scott-Smith. 

GHULAM  MOHY-UD-DIN  AND  ANOTHP]R— 

APPELLANTS 

Versus 

SECRETARY  OF  STATE  FOR  INDIA— RESPONDENT. 

Civil  Appeal  No.  520  of  1911. 

Land  Acquisition  Act,  I  of  1894,  sections  18,  19,  and  5i—Appeal  to 
Chief  Court  from  order  of  Divisional  Court  rejecting  reference,  as  applica- 
tion to  Collector   was  time-barred — signature  to  award. 

Held,  that  an  award  which  is  signed  "  A.  D.  Land  Acquisition  Officer  " 
is  sufficiently  signed  for  the  pui-poses  of  the  Land  Acquisition  Act. 

123  P.  B.  1908  (1),  distinguished. 

Held  also,  that  no  appeal  lies  under  section  54  of  the  Land  Acquisition 
Act,  from  an  order  of  the  Dinsional  Court  rejecting  a  reference  under 
section  18,  on  the  ground  that  the  application  to  the  Collector  was  time- 
barred  under  sub-section  (2),  clause  (a)  of  the  section. 

/.  L.  R.  39  Cal.   393  (2),  followed. 

Held  also,  that  the  Collector  in  accepting  the  application  after  the 
six  w  eeks  had  expired  could  not  bind  the  Government  nor  was  it  open  to 
him  to  waive  an  objection  of  the  kind  in  question. 

/.  L,  R.  30  Bom.  275  ('3;  and  Cinl  Appeal  No.  276  of  1013  (unpub- 
lished), followed. 

Held  further,  that  the  application  to  the  Collector,  being  time-barred, 
could  not  form  the  basis  of  a  reference  under  section?  18  and  19. 

(1)  123  P.  R.  1908    (MacDonaldv.   Secretary  of  State). 

(2)  (1911)  I.  L.  R.  39  Cal.  393  {Hasun  Molla  v.  Tasir-ud-din). 

(3j  (1905J    30  Bom.  275   (In  the    matter  of   Qoternment    and   Nanu 
Kothare). 
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First  appealfrom  the  decree  of  S.  Wilberforce,  Esquire,  Addi- 
tional Divisional  Judge,  Lahore  Division,  dated  the  20tJt 
January   1911. 

Slieo   Narain,  for   Ajipellants. 
Government    Advocate,   for    Resp  mJent. 
The   judgment  of   tlie  Court  was   delivered  by  — 
2«i  Feb   1914-.  R.vttigan,  J.  -  An   award  pm-porting   to  be  made  under  the 

provisions  of  the  Land  Acquisition  Act,  189i,  was  announced 
by  the  Collector  on  the  l8th  of  March  li^lo.  On  the  6th  of 
May  1910,  i.e.,  more  than  six  weeks  from  the  date  of  the 
said  award,  applications  were  made  to  the  Collector  requiring 
that  the  matter  be  referi-ed,  under  section  18  of  the  Act,  to  the 
Court.  The  reference  was  made  in  due  course,  but  at.  the 
hearing  before  the  Court  objection  was  taken  that  the  appli- 
cations under  section  18  were  time-barred  under  •proviso 
(a)  to  that  section,  and  that,  consequently,  there  was  no 
proper  reference  before  the  Court  upon  whi(;h  it  could  adjudi- 
cate. 'Ihe  Divisional  Judge  found  that  the  applicants  were 
present  when  the  award  was  announced  and  that  the  objec- 
tion, that  the  application  was  time-barred,  was  good  and 
that,  consequently,  the  proceedings  before  him  must  fall  to 
the  ground.  He  accordingly  dismissed  the  claimants'  applica- 
tion. 

The  objectors  have  appealed  to  (liis  Court,  but  the 
Government  Advocate  raises  the  preliminaiy  objection  that 
no  appeal  lies  under  section  5i  of  the  Act,  inasmuch  as  the 
Court  below  has  made  no  award  at  all,  but  has  merely 
dismissed  the  applications  before  it  as  time-barred.  In 
support  of  this  contention  reliance  is  placed  on  I.  L.  R. 
XXXIX,  Cal.  p  ige  o'iJo  (1).  Tliis  is  an  authority  directly 
in  point,  and  we  have  no  hesitation  in  following  it  and  in 
holding  that  the  preliminary  objection  must  be  upheld. 
Mr.  Sheo  Naruin  asks  us,  however,  to  deal  with  the  case 
on  the  revision  side.  We  are  exceedingly  doubtful  whether 
we  have  power  to  9o  so,  but  we  need  not  decide  the  point 
finally  inasmuch  as  we  ai'c  satistied  that  in  any  event 
there  are  no  grounds  whiidi  would  justify  our  interference. 
The  giounds  on  which  the  learned  Advocate  asked  us  to 
interfere    were  ; — 

(1;  That    Rai   Arjan   Das,  who    made  the  award,  was   not 
a  Collector   within  the   meaning  of   the  Land  Acquisition  Act. 


(Ij  (1911)  /.  L.  R.  32  Cal.  39;;  {Hamn  Molla  v.  Tasir-ud-din). 
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A  reference  to  the  notification  appointing  Rai  Arjan  Das, 
viz..  No.  871,  dated  the  21st  September  1905,  shows  clearlj 
that  that  officer  was  appointed  nnder  section  3  (c)  of  the 
Act  to  perform  the  functions  of  a  Collector  thereunder,  and 
Mr,  Sheo  Narain  on  seeing  the  notification  admitted  that 
his  first  objection   had  no   force. 

(2)  That  the  award  did  not  bear  the  full  official  designa- 
tion of  the  officer  making  it.  As  a  matter  of  fact  tho 
award  is  signed  "  Arjan  Das,  Land  Acquisition  Officer."  In 
our  opinion  this  signature  is  sufficient  for  the  purposes  of 
the  Act  ;  and  the  objection  of  Mr.  Sheo  Narain  was  obviously 
founded  upon  the  head  note  of  No.  123  P.  R.  1908  (1), 
which  is  incorrect  and  is  ujt  supported  by  the  judgment  of 
the    Court. 

(3)  That  the  question  of  limitation  was  "  waived  "  by 
the  Collector,  when  he  did  not  himself  reject  the  applications 
under  section  18  but  referred  them  to  the  Court  for  deter- 
mination. It  is  contended  that  the  Collector  is  the  Agent 
of  the  Seci^etary  of  State  and  that  his  omission  to  reject 
the  application  as  time-barrej  is  binding  on  the  Govern- 
ment. This  contention  was  raised  and  overruled  in  a  case 
reported  in  7.  L.  H.  XKX,  Bom.  275  (2),  and  the  ruling  of 
Chandavarkar,  J.  has  been  i-ecently  followed  upon  this  point 
by  a  Div'sion  Bench  of  this  Court  in  Civil  Appeal  No.  276 
of  1913. 

In  our  opinion,  it  was  not  open  to  the  Collector 
to  "waive''  an  objection  of  the  kind  in  question,  inasmuch 
as  it  is  expressly  enacted  by  statute  that  the  application 
must  be  within  the  period  specified.  In  the  present  case 
there  is  nothing  to  show  that  the  Collector  noticed  that 
the  applicatioiis  before  him  were  time-barred,  and  the  in- 
ference is  that  he  overlooked  the  point  altogether.  Be  that 
as  it  may,  we  are  quite  clear  that  it  was  open  to  the  Court 
to  hold,  as  it  did,  that  the  applications  to  the  Collector 
could  not  form  the  basis  of  a  reference  under  sections  18 
and    19  inasmuch    as    ihey  were   barred  by    time. 

We  accordingly  reject  this  appeal    with  costs. 

Appeal  rejected. 


(1)  123  P.  R.  1908  (MacDonaldv.  Secretary  of  State). 

(2)  (1905J  /.  L.  B.  30  Bom.  275    (In   the  matter  of  Government    and 
Nanu  Khotare), 
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No.  49. 

Before  Eon.  Mr.  Justice  Johnstone  and  Hon.  Mr.  Justice 

Shah  Din. 

FAZAL  HUSAIN-(Defendaxt)-APPELLaNT. 

Versus 

MALIK  JINDA— (Plaintiff)— AND  OTHERS— 

(Defend.vxts)— RESPONDENTS. 

Civil  Appeals  Nos.  ]  11,  112  and  180  of  1912. 

Punjab  Pre-emption  Act,  II  of  1905,  section  11  proviso — icliether  a 
tarkhan  and  a  Lobar  are  members  of  same  tribe. 

Held,  having  regard  to  the  principle  laid  down  in  112  P.  /?.  1908  (1) 
(p.'515),  viz.,  that  the  word  "  tribe  "  as  used  in  section  11  proviso  of  the 
Punjab  Pre-emption  Act  should  be  construed  broadly  and  that  each  case 
should  be  decided  on  its  merits,  it  had  not  been  shewn  that  the  concuirent 
findings  of  the  lower  Courts  that  the  tarkhan  claimant  belonged  to  the  same 
tribe  as  the  vendors  who  are  Lohars  of  the  same  village,  were  incorrect. 

Further  appeal  front  the  decree  of  E.  A.  Estcourt,  Esquire, 
Divisional  Judge,  Attack  Divisioyi,  at  Camphellpur,  dated  the 
6th  November  1911. 

Beechey  and  Badr-ud-Din,  for  appellant. 
Sheo  Narain  and  Balwant  Rai,  for  respondents 
The  judgment  of  the  Court  was  delivered  by — 

I8th  Feb.  1914.  JoHXSTONE,  J.— These  three  appeals  (Nos.  Ill,  l!2  and  180 

of  1912)  are  intimately  connected,  as  will  presently  appear,  and 
they  can  be  conveniently  disposed  of  in  one  judgment.  On  l9th 
March  ]910  Fateh  Din,  for  himself  and  his  brother  Sharaf  Din, 
sold  the  land  in  suit  to  Fazal  Husain.  On  18th  and  20th  March 
1911  two  suits  for  pre-emption  were  started,  in  one  of  which 
Malik  Jinda  was  plaintiff  and  in  the  other  Ghulam  Muhammad  ; 
and  as  usual  each  pre  emptor  was  made  a  defendant  in  his 
rival's  suit.  There  is  now  no  dispute  about  the  price,  Rs.  1,500. 
The  vendee  admitted  supeiior  pre-emptive  rights  in  Malik 
Jinda  ;  but  neither  he  nor  Malik  .Jinda  would  concede  any  such 
rights  to  Ghulam  Muhammad.  Malik  Jinda  based  his  claim 
on  his  being  a  member  of  an  agricultural  tribe  and  a  landowner 
in  mauza  Harnanli,  in  which  the  land  in  suit  lies,  while  Ghulam 
Muhammad  says  he  has  the  right  claimed  inasmuch  as  he  is  of 
the  same  tribe  as  the  vendors  and  is  their  collateral  relative. 
The  former,  therefore,  claims  under  section  11,  Pre-emption  Act, 
and  the  latter  under  the  proviso  to  that  section. 

(Ij  112  P.  R.  1908  (AH  Muhammad  v.  Shaman). 
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A  variety  of  pleas  was  put  in,  and  issues  were  drawn  cover- 
ing both  suits,  and  the  findings  of  the  First  Court  may  be 
Bummarised  thus  : — 

(a)  Ghulam  Muhammad  is  of  same  tribe  as  the  vendors, 
though  he  is  not  related  to  them,  and  therefore  he 
can  exercise  the  inght  of  pre-emption,  as  he  other- 
wise also  fulfils  the  terms  of  the  proviso  to  section 
11  aforesaid. 
(h)  As  both  Malik  Jinda  and  Ghulam  Muhammad  are 
entitled,  they  must  share,  according  to  the  Statute 
and  the  Revenue  Records,  in  the  bargain  in  the 
following  proportions,  namely,  Malik  Jinda  Vo\ 
of  the  land  on  payment  of  ~\  of  Rs,  1,500 
aforesaid,  and  Ghulam  Mubammad  ^^VV  on  payment 
of  ^-S>-  of  Rs.  1,500.  Three  months  was  the  period 
allowed  for  deposit. 

(c)  If  either  pre-emptor  fails  to  take   up  his  bargain,  the 

other  may  pay  instead  of  him  and  take  the  whole, 
another  three  months  being  allowed  for  this  further 
deposit. 

(d)  A  fifth  defendant  Gheba  had  been  added  by  the  Court, 

because  it  had  been  pleaded  that  out  of  the  area  in 
suit  (2,541  Tiunals)  20    kmials  had  been  sold  to   him 
by    vendee  for    Rs.  40  on    13th    Januai-y   1911,  the 
deed   of   sale  being    registered   just   in  the  nick  of 
time,  on   17th   March    1911.       Gheba   was  made  a 
defendant    more   than   a   year  after  registration  of 
sale- deed    in    suit,  but   the   Court   got  out  of  the 
difficulty  by   ruling   that  the    sale  to  Gheba  was  a 
fiction,    and   that,  if  real,  it   was  fraudulently  con- 
cealed, no  time-bar  therefore    supervening  on    this 
account. 
In  both  cases  Faza]  Husain  vendee -defendant  alone  appealed 
to  the  Divisional  Court,  Attock.     That  Court  held  that  Ghulam 
Muhammad  was  not  only   of  same    "  tribe  "  as  the  vendors,  but 
was   also  related  in  some  way  to  them  ;  that  the  sale  to  Gheba 
was  no  fiction  and  was  not  fraudulently  concealed  ;   that   there- 
fore the  claim  for  the  20  kanals  sold  to  Gheba  is  barred  by  time. 
That   Court  on   these    findings    gave    a   decree  for  2,521  kanals 
(instead  of  2,541),  noted  that   the  whole  of  the  money  had  been 
paid   in,   and   allotted   shares    to   the  two  pre-emptors  thus — 
Malik  Jinda  \, 27 6  kanals  ior  Rs.  163  and   Ghulam    Muhammad 
1,245  kanals  for  Rs.  735,  Rs.  12  being   deducted  from  Rs.    1,500 
as  rateable  value  of  2)  kanals.     Appellant-defendant  vendee  was 
cas  t  in  the  costs  in  lower  Appellate  Court. 
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Against  the  decrees  of  the  lower  Appellate  Court  three 
appeals  have  been  Bled,  namely,  Nos.  Ill  and  112  of  1912  by 
defendant-vendee  asking  for  dismissal  of  the  suits,  and  No.  180 
by  Malik  Jinda  to  have  the  decree  of  the  First  Court  in  his  suit 
restored. 

As  originally  filed  appeal  No.  Ill,  in  Malik  Jinda's  suit, 
raised  only  the  question  of  time-bar,  a  plea  which  Mr.  Kureshi 
(for  appellant)  admits  must  fail  in  view  of  the  Full  Bench 
ruling  3]  P.  E.  1913  (I).  According  to  that  ruling  the  article 
applicable  to  the  case  qua  Gheba  is  120,  which  allows  6  years  ; 
and  thus  the  plea  of  time  bar  falls  to  the  ground.  Mr.  Kureshi, 
however,  has  put  in  additional  grounds  of  appeal,  which  were 
admitted  by  a  Judge  in  Chambers  "  subject  to  all  just  excep- 
tions." Mr,  Sheo  Nai^aiu,  on  behalf  of  Malik  Jinda,  takes  the 
objection  that,  especially  in  view  of  the  nature  of  the  additional 
grounds,  none  of  which  were  -taken  in  the  loAver  Appellate 
Court,  put  in  here,  as  they  were,  at  the  eleventh  hour,  on  llth 
February  1914,  more  than  2  years  after  presentation  of  the 
appeal,  they  should  be  summarily  disallowed  without  discussion. 
In  this  view  we  fully  concur  ;  and  the  result  is  that  defendant- 
vendee's  appeal  in  Malik  Jinda's  case  wholly  fails 

As  regaids  his  appeal  in  Ghiilam  Muhammad's  case  we 
have  heard  lengthy  arguments  from  !Mr.  Kureshi  on  the  matter 
of  Ghulam  Muhammad's  right  of  pre-emption.  The  crux  of 
the  matter  is  whether  Ghulam  Muhammad,  a  tarkhan  of  Mauza 
Harnauli,  can  be  said  to  belong  to  the  same  tribe  as  the 
vendors,  who  are  lohars  of  the  same  village.  There  is  no 
definition  available  of  the  word  "  tribe."  The  question  of  the 
meaning  of  the  word  was  discussed  in  112  /'.  R.  Iy08  (at  p. 
515)  (2),  and  we  are  content  to  take  as  just  the  propositions 
there  directly  and  implicitly  laid  down  that  the  word  should  be 
construed  broadly  and  that  each  case  should  be  decided  on  its 
merits.  In  our  opinion  the  question  is  here  a  pure  question  of 
fact,  and  tho  Courts  below  have,  after  examining  all  available 
evidence,  concurrently  found  that  the  lohars  and  tarkhans  of  this 
village  Harnauli  form  one  tnbe. 

After  giving  the  best  possible  attention  to  Mr.  Kureshi's 
lengthy  arguments  on  the  point,  we  find  that  he  has  shewn  ua  no 
sufficient  gi-ound  for  holding  those  concurrent  findings  incorrect ; 
and  we  therefoi-e  accept  those  findings.  We  do  not  think  it 
right  to  discuss   those  arguments  in  detail. 


(1)  31  P.  R.  1913  (F.  B.)  (Karam  Dad  v.  AH  Muhammad). 
(2; ,112  P.  R.  1008  p.  515_(Ali  Muhammad  v.  Shaman). 
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The  net  result  is  that  toth -appeals  bj  defendant-A'endee 
(Nos.  Ill  and  112)  are  dismissed  -with  costs,  and  No.  180, 
appeal  bj  Malik  Jinda,  in  re  Gheba's  20  kanals  is  accepted.  As 
Gbulam  Muhammad  has  not  appealed  in  that  connection,  the 
decrees  of  the  First  Court,  though  substantially  restored,  are 
subject  to  a  small  obvious  adjustment,  and  the  decrees  now 
given  will  stand  thus  — 

Malik  Jinda  to  get  1,296  htnals  out  of  the  2,5-41  in  suit  for 
Ks.  765,  and  Ghulam  Muhammad  the  rest,  i.e.,  1,245  kanals,  for 
Rs.  735.  The  whole  Es.  1,500  is  said  to  be  in  Court  ;  but  in 
case  each  pre-emptor  has  not  paid  in  his  oivn  share  of  the 
money  as  stated  above,  we  allow  one  month  from  this  date  for 
completion,  If  either  pre-emptor  fails  to  make  up  the  sum  due 
from  him  within  one  month,  tbe  other  takes  over  the  whole 
bai'gain,  on  condition  of  making  uj),  within  a  farther  period  of 
one  month,  any  siim  still  deficient.  If  both  pre-emptors  fail  in 
this,  the  suit  will  stand  dismissed  with  costs. 

Our  authority  for  making  this  adjustment  is  Order  XLI, 
rule  33,  Civil  Procedure  Code. 

As  to  costs,  as  already  stated,  appeals  111  and  iJ2  are  dis- 
missed with  costs,  while  No.  180  is  accepted  with  costs  thi'ougb- 
out,  i.e.,  defendant-vendee  will  pay  Malik  Jinda's  costs  in  full  in 
all  the  Courts.  The  taxing  of  costs  for  that  appeal  in  this 
Coui-t  will  form  the  subject  of  a  special  order  in  Chambers 
when  the  decrees  have  been  drafted. 

Appeals  Xos.  lil  and  112  Jisiuissed  and  Nu.  180  accepted. 


No  60. 

Before  Hon.  Sir  Alfred  Kensington,  Kt.,  Chief  Judge. 

AMAR  SIKGH— (Defendant) -PETITIONER. 

Versus 
KAHAM  SINGH -(Plaintiff) —  RESPONDENT, 
Civil  Revision  No-  782  of  J 913, 
Master  and  servant— condition  of  serii':e  to  icork  on  holidays—enforce- 
ment of  yenaltxj  for  non-compliance. 

The  rules  of  service  under  which  plaintiff  was  engaged  by  the  defen- 
dant in  his  press  on  monthlj-  pay  of  Rs.  19  required  the  employee  to 
work  on  holidays,  including  Sundays,  in  case  of  necessity,  with  liabihty 
to  summary  dismissal  and  forfeiture  of  15  days'  wages  on  refusal. 
Plaintiff  failed  to  work  on  Sunday,  the  19th  May,  when  ordered  to  do  so 
and  was  in  consequence  dismissed  on  Monday,   the  20th. 

Plaintiti  claimed  wages  for  19  days,  plus  some  overtime  allowance, 
plus  damages  (pay  for  15  days  more)  on  dismissal,  in  all  Rs.  22-4-9. 
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Tlie  lower  Court  held  that  servants  could  not  be  forced  to  work  on 
a  Sunday,  it  being  a  holiday  under  the  Negotiable  Instruments  Act,  and 
decreed  pay  for  the  whole  month. 

BeM,  that  the  contract  under  which  plaintii!  was  bound  to  work  on 
a  Sunday,  if  so  required,  was  valid  and  defendant  was  justified  in  dis- 
missing plaintiff  on  the  20th  May,  but  that  the  prescribed  penalty  of 
forfeiture  of  pay  for  15  days  could  not  be  reasonably  exacted. 

Petition  jw   revision  of  the   decree  of  Lala  Deivan   Chanil,  Judge, 

Sviall  Cause  Court,  Lahore,   dated  the   SOth  Ap-il  1913. 

Jai    Gopal,  for    petitionei". 

Respondent,  in  person. 

Tlie  judgment  of  the  learned  Chief  Judge  was  as 
follows  : — 

I9th  Feb.  1914.  Sir  Alfred  Kensingto>-,  C.  J.— The  facts  of  this  case  are  that 

plaintiff  was  employed  in  the  defendant's  printing  press  on 
a  pay  of  Rs.  19  a  month.  By  the  printed  rules  for  employees 
in  the  press  they  are  required  to  work  on  holidays,  includ- 
ing Sundays,  in  case  of  necessity,  with  an  allowance  of 
overtime  pay  if  required  to  do  this  extra  work,  and  liability 
to  summary  dismissal  and  forfeiture  of  15  days'  wages  on 
refusal. 

The  plaintiff  failed  to  work  on  Sunday,  19th  May,  when 
ordered  to  do  so,  and  was  in  consequence  dismissed  on 
Monday,  20th.  He  claimed  wages  for  19  days,  plus  some 
overtime  allowance,  plus  damages  (pay  for  15  days  more) 
on    dismissal,  in   all  Rs.   22-4-9. 

The  Small  Cause  Coui't  allowed  Rs.  19-2-6,  including 
pay  for  the  whole  month  and  such  overtime  allowance  as 
was  found  due,  finding  that  "Sunday  is  a  holiday  under 
"  Negotiable  Instruments  Act,  and  under  general  law  of  the 
"  land   servants   cannot   be   forced   to  work  on  that  day." 

The  Negotiable  Instruments  Act  has  nothing  to  do  with 
the  matter  and  a  vague  I'eference  to  the  general  law  of  the 
land  is  equally  irrelevant.  Sundays  are  customary  holidays, 
but  it  is  open  to  any  employer  to  stipulate  to  the  contrary, 
and  if  his  servants  having  accepted  service  on  these  condi- 
tions refuse  to  abide  by  their  terms  they  must  take  the 
consequences- 

This  requires  to  be  made  cleai  in  the  interests  of 
employers. 

The  defendant  did  not  here  act  illegally  in  summarily' 
dismissing  the  plaintiff  on  the  20th  May,  but  he  certainly 
acted  harshly   and  the  prescribed  penalty   of  forfeiture  of  pay ; 
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for  15  days  cannot  be  reasonably  exacted.  The  Civil  Courts 
have  ample  discretion  to  determine  in  any  particular  case 
whether  such  penalty  may  be  jastified  or  not.  The  Small 
Cause  Court  was  in  my  opinion  acting  properly  in  declining 
to   enforce    the  penalty  in   the  present   case. 

But  as  tbe  defendant  was  within  his  rights  in  dismissing 
plaintiff  on  the  20th,  even  though  he  acted  harshly  in  so 
doing,  the  Court  was  not  justified  in  requiring  him  to  pay 
the  plaintiff  by  way  of  damages  for  the  period — 21st  to  31st 
May. 

The  revision  is  accordingly  allowed  in  part.  The  plaintiff 
is  allowed  pay  for  19  days,  plus  overtime  allowance  due  to 
him  during  that  period,  making  in  round  figures  Rs.  12  in 
all.  The  decree  in  his  favour  is  reduced  to  one  for  Rs.  ]  2 
and  the  parities  having  been  botlr  to  blame  for  the  dispute 
will  pay   their   own  costs  throughout. 

Bevision  accepted. 


No.  51. 

Before  Eon.  Mr.  Justice  Rattigan  and  Hon.  Mr. 

Justice  Beadon. 

SANGHAM  LAL  AND  OTHERS— (Plaintiffs)— 

APPELLANTS 

Verstcs 

MUNICIPAL  COMMITTEE  OF  DELHI— (Defendant)— 

RESPONDENT 

Civil  Appeal  No.  1631  of  1912. 

Highways  — land  taken  vp  by  Governmevt  for  roads  on  makbuza  tenure — 
whether  erection  of  octroi  post  on  edge  of  road  is  a  breach  of  condition  of 
the  tenure. 

Held,  that  where  land  has  been  taken  up  by  Government  in  accordance 
with  the  makbuza  tenure  obtaining  in  Delhi  for  a  public  road  it  is  not  a  breach 
of  its  conditions  for  Government  to  allow  a  Municipal  Committee  to  erect  an 
octroi  post  thereon,  such  erection  being  clearly  for  a  public  purpose. 

Second  appeal  from  the  decree  of  C.  L.  JDundas,  Esquire,  Divisional 
Judge,  Delhi  Division,  dated  the  Sth  May  1912. 
Muhammad  Shafi  and  Shadi  Lai,  for  Appellant. 
Pestonji  Dadabhai,  for  Respondent. 
The  judgment  of  the  Court  was  delivered  by — 

Beadon,  J. — The     Grand     Trunk   Road  is  [admittedly    a    28th  Jany.  1914. 
Government    road.     In   1903   the   Government   handed   over  a 
portion  of  this  road  to  the    Municipal  Committee   of    Delhi    for 
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management  and  provided  a  money  grant  to  cover  tbe  annual 
expense  of  maintenance  of  this  portion.  Besides  that  part  of 
the  road  which  is  actually  u.sed  for  traffic  the  road  includes  a 
strip  of  land  on  each  side  from  which  material  can  be  dug  out 
for  re {  airs  to  the  road.  The  Municipal  Committee  with  the 
consent  of  Government  has  erected  an  octroi  post  at  the  edge, 
and  within  the  limits  of  the  portion  of  the  road  whioh  has  been 
handed  over  to  them  and  the  site  of  this  octroi  post  is  the  sub- 
ject of  the  plaintiffs-appellants*  present  claim  against  the 
Municipal  Committee. 

The  site  in  dispute  is  in  that  part  of  tlie  I'oad  which 
passes  through  the  plaintiffs'  village  and  in  the  Settlement 
and  Revenue  records  the  plaintiffs  are  recorded  as  owners 
with  the  Municipal  Committee  in  possession.  In  fact,  in  so 
far  as  the  road  is  within  the  limits  of  the  plaintiffs'  village, 
they  are  the  owners  of  the  sub-soil. 

"We  have  been  referred  to  general  principles  of  law  relat- 
ing to  highways  in  support  of  the  contention  that  on  dis- 
position of  the  land  to  any  purpose  other  than  the  highway,  the 
plaintiffs  are  entitled  to  resume  it.  These  general  principles 
hdwever  do  not  apply  to  the  present  case  because  we  find, 
agreeing  with  the  lower  Courts,  that  t'le  land  is  held  in  a 
special  manner  tr  what  is  locally  known  as  the  makhuza 
tenure.  The  Deputy  Commissioner  as  a  witness  in  the  case 
has  explained  the  nature  of  this  special  tenure,  and  this  evidence 
has  not  been  rebutted.  On  the  contrary,  this  evidence  is  corrobo- 
rated by  the  final  report  of  the  thiid  Regular  Settlement 
of  the  Delhi  District  in  which  at  page  13  a  reference  is  made  to 
this  special  tenure,  as  follows  : — 

*'  Another  curious  tenure  is  known  as  the  makbnza  tenure 
by  which  the  State  or  a  public  body  such  as  the  District  Board 
may  with  the  consent  of  the  owners  take  possession  of  land 
free  of  cost  for  public  purposes.  The  tenure  originated  when 
waste  land  at  all  events  had  no  great  value  and  when  zamin- 
dnrs  did  not  mind  land  being  utilised  in  this  way,  more 
especially  for  roads  and  canals.  Now  a  days  the  zamindars 
receive  payment  for  land  so  utilised  because  it  is  usually  acquir- 
ed outriuht,  but  in  the  case  of  land  utilised  as  a  ?^nncZ  or  other 
land  improvement  which  will  be  of  advantage  to  the  owners 
and  villagers  concrrned  the  people  willingly  ^ive  up  land 
on  this  teiiure.  It  is  a  cardinal  princi|>le  of  this  tenure 
that  the  State  or  public  body  must  return  the  land  if  it  is 
no  longer  utilised  for  a  public  purpose,  a  condition  of  the 
agreement    which    has    been   frequently   fulfilled.     The  tenure 
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has  not  been  definitely  recognised  in  a  Civil  Court,  still  the 
custom  exists  beyond  doubt,  so  in  any  claim  for  restoration 
of  land  the  issue  should  be  one  of  fact,  %  e.,  whether  the  land 
is  still  required  for  a  public  purpose  or  not." 

We  find  therefore  that  as  long  as  the  land  is  used  for 
any  public  purpose  the  plaintiffs  cannot  resume  it.  It  is  neces- 
sary that  an  octi'oi  post  should  be  established  on  the  road 
and  the  use  of  this  land  for  such  a  post  is  clearly  a  public 
purpose.  Consequently  the  plaintiffs'  suit  has  in  our  opinion 
been  rightly  dismissed. 

We  note  that  counsel  wished  to  urge  that  the  plea  relat- 
ing to  the  makhuza  tenure  was  taken  at  a  late  stage  and  was 
inconsistent  with  other  pleas.  We  were  however  unable  to 
hear  him  on  this  point,  as  it  had  not  been  taken  in  the  grounds 
of  appeal  to  the  lower  Appellate  Court.  The  appeal  fails  and 
is  dismissed  svith  costs. 

Appeal  dismissed. 


No.  52. 

Before  Hon.  Mr.  Justice  Rattigan  and  Hoyi-  Mr. 

Mstice  Scott-8niith. 

SHI  GOPAL  AND  OTHERS— (Defendaxts)— APPELLANTS 

Versus 
MUSSAMMAT  AMBA  DEVI- (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  854  of  1911. 

.4c/  XIII  of  1855 — Compensation— distribution  of,  among  the  relatives  of 
deceased— widow,  grandmother,  father,  mother  and  son  adopted  by  tcidow  after 
her  husband's  death— Joint  Hindu  family. 

Held,  that  a  son  adopted  by  the  widow  after  the  death  of  the  deceased  is 
not  a  "  child  "  of  the  deceased  for  the  purpose  of  Act,  XHI  of  1855. 

7  Bom.  H.  C.  R.  113-114  (1),  followed. 

Held  also,  that  the  Court  has  under  the  Act  full  power  to  apportion  the 
compensation  among  the  members  of  deceased's  family  as  it  thinks  fit  and 
that  it  was  justified  in  not  granting  any  of  it  to  a  grandmother  to  whom  no 
loss  was  occasioned  by  the  death. 

Held  further,  that  as  plaintilf,  the  widow  was  entirely  dependent  upon 
her  husband  and  was  left  penniless  by  his  death,  the  Court  was  justified  in 
allotting  to  her  |rd  of  the  compensation  as  against  the  father  of  deceased, 
who  was  himself  earning  Rs.  15  per  mensem  andhad  two  sons  living  to  whom 
he  could  look  for  support,  if  necessary. 


(1)  (1870)  7  Bom.  E.  C.  R.  113-114   (Vinayak  Raghunath  v.  The  Great 
Indian  ^Peninsula  Railway  Co.), 


172  cmL  judgments-No. 62.  [Record, 


appeal  frovi  the   decree  of  A.  Latiji,  Esquire,  District  Judge, 
Delhi,  dated  17 th  Jvnel9U. 


Shadi  Lai,  for  Appellants. 

Muhammad  Shafi  and  Shah  Nawaz,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

4th  Febv   1914-  Ratt[GAN,  J. — On  the  6th  May  1908  one   Chhutan  Lai  was 

killed  in  a  railway  accident,  and  on  the  12th  May,  the  wndow, 
Mussammat  Amba  Devi  ;  the  father,  Shi  Gopal  ;  the  mother, 
Mussammat  Gomti,  and  the  grandmother,  Mussainmat  Ram 
Devi,  preferred  a  claim,  through  their  legal  adviser,  for  com- 
pensation under  Act  XIII  of  1855. 

The  railway  authorities  awarded  a  sum  of  Rs.  10,000  as 
compensation  for  the  loss  caused  to  the  deceased's  family  by  his 
death,  and  the  whole  of  this  sum  was  admittedly  received  by 
the  said  Shi  Gopal,  on  behalf  of  himself  and  the  other  persons 
thereto  entitled. 

In  the  present  suit  the  plaintiff  is  the  deceased's  widow, 
and  she  claims  to  recover  frds  of  the  said  sum  of  Rs.  10,090,  on 
the  ground  that  she  was  entirely  dependent  upon  her  husband, 
and  that  she  is  the  person  who  has  suffered  most  severely  in 
consequence  of  his  death. 

The  defendants  are  the  father,  mother  and  two  brothers  of 
the  deceased,  and  one  Bishen  Sarup,  who  is  alleged  (by  defend- 
ants) to  have  been  adopted  by  plaintiff  as  a  son  to  her  late 
husband.  The  brothers  of  the  de(!eased,  and  the  alleged  adopt- 
ed  son  were  added  as  co-defendants  upon  the  application  of 
Shi  Gopal. 

The  pleas  of  the  defendants  were  that  the  sum  of  Rs.  10,000 
was  realized  for  the  benefit  of  a  joint  Hindu  family  of  which  the 
deceased  and  defendants  were  members  ;  that  plaintiff  wa.s 
entitled  merely  to  maintenance,  or  at  most  to  ^th  of  the  sum 
awarded  ;  that  Shi  Gopal  was  entitled  to  deduct  from  the  said 
sum  (a)  Rs.  600  paid  by  him  for  the  funeral  expenses  of  the 
deceased  ;  (6)  Rs.  400  paid  to  the  pleader  who  had  acted  for  the 
family  in  securing  compensation  from  the  Railway  ;  (c)  Rs.  100 
])aid  for  medical  aid  to  plaintiff"  after  her  husband's  death  ;  and 
(d)  R->.  201)  being  the  value  of  ornamentp  made  over  to  plaintiff 
by  Shi  Gopal.  It  was  also  urged  that  Mussammat  Ram  Devi, 
deceased's  grandmother,  who  was  alive  when  compensation 
was  given,  but  had  died  prior  to  suit  and  Bishen  Sarup,  the 
alleged  adopted  son,  were  entitled  to  shai'e  in  the  sum  awarded. 
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Plaintiff  in  her  replication  denied  tliafc  she  had  adopted 
Bishen  Sarup,  and  upon  the  other  points  raised  by  defendants, 
joined  issue. 

Eight  issues  (page  9  of  the  paper-book)  were  originally 
framed  by  the  then  District  Judge,  but  these  were  subsequently 
reframed  and  reduced  to  five  by  his  successor,  who  decided  the 
case.     They  run  as  follows  : — 

"(1)  Whether  an  adopted  son  is  entitled  to  share  in 
"  money  received  as  compensatiotL  under  Act  XIII 
"  of  1855  ? 

"  (2)  Whether  the  apportionment  of  money  paid  by  way 
"  of  compromise  by  a  person  liable  under  the  said 
"  Act  is  governed  by  the  same  rules  as  if  the  money 
"  had  been  recovered  by  suit  ? 

"  (3)  Whether  in  apportioning  the  amount  so  received  as 
"  compensation,  the  Court  has  power,  under  the  Act, 
"  to  grant  an  annuity  in  lieu  of  a  lump-sum  to 
"  any  party  entitled  ? 

"  (4)  To  what  share  of  the  amount  received  as  compen- 
*'  sation  is  plaintiff  entitled  ? 

*'  (5)  To  what  share,  if  any,  was  Mussammat  Ham  Devi 
"  entitled,  and  who  is  her  legal  heir  ?" 

The  District  Judge,  in  his  judgment,  ignored  the  5th  issue 
altogether,  and  upon  the  other  issues  he  held  (1)  that  an 
adopted  son  is  not  entitled  to  a  share;  (2) 'that  there  was  no 
distinction  under  the  provisions  of  the  Act  between  money 
realized  as  compensation  by  compromise  and  money  received 
after  contest,  and  that  under  the  said  provisions,  relief  is 
granted  to  specified  relations  of  the  deceased  and  not  to  the 
joint  family  to  which  he  belonged  ;  (3)  that  the  said  provisions 
did  not  justify  the  Court  in  awarding  an  annuity,  in  lieu  of  a 
share  in  the  sum  awarded,  to  any  persons  entitled  to  receive 
compensation,  and  (4)  tfeat  for  reasons  set  forth  in  para.  5  of  the 
plaint,  plaintiff  was  entitled  to  frds  of  the  sum  awarded.  The 
Court  further  held  that  even  after  deducting  "  the  Rs.  4C0 
"  alleged  to  have  been  spent  on  lawyers'  fees,  defendants,  Shi 
"  Gopal  and  Mussammat  Gomti,  will  have  an  ample  sum  left 
"  for  their  maintenance,"  and  added  they  have  not  very  long 
"  to  live."  He  refused  to  make  any  deductions  on  account  of 
the  expenses  incurred  by  defendants  upon  the  funeral  of  the 
deceased,  and  passed  a  decree  for  Rs.  6,666-10-8  with  costs  in 
favour^of;  plaintiff , 


;|7J.  CmL  JUDGMENTS— No.  52.  [Rboord, 

Defendants  have  appealed  to  this  Court  from  this  decree, 
but  the  only  points  urged  on  their  behalf  are  (1)  that  Bishen# 
Sarup,  as  adopted  son  of  the  deceased,  is  entitled  to  a  share  in 
the  sum  awarded  ;  (2)  that  Mussammat  Ram  Devi,  deceased's 
grandmother,  who  was  alive  at  the  time  when  the  compensation 
was  made,  was  also  entitled  to  a  sliare  ;  (3)  that  defendants 
were  entitled  to  deduct  from  the  sum  awarded,  the  amounts 
paid  by  Shi  Gopal  to  the  pleader  through  whom  they  recovered 
compensation  ;  for  the  funeral  expenses  of  the  deceased  ;  for 
medical  aid  to  plaintiff,  and  the  value  of  the  ornaments  given 
to  her  after  her  husband's  death,  and  finally  (4)  that  plaintiff 
was  not  entitled  to  claim  |rds  of  the  compensation.  Mr.  Sbadi 
Lai  admitted  before  us  at  the  hearing  that  all  other  points 
urged  by  defendanis  in  the  lower  Court  were  unsustainable  and 
were  given  up  by  him. 

We  proceed  to  deal  seriatim  with  the  above  points. 

(1)  There  is  no  proof  that  Bishen  Sarup  was  adopted  by 
plaintiff'  as  a  son  to  her  late  husband  after  the  latter's  death. 
Plaintiff  has  denied  the  allegation  when  she  was  examined  as  a 
witness  in  the  case  and  there  is  no  evidence  to  the  contrary.  But 
even  iC  she  had  adopted  Bishen  Sarup,  the  case  reported  in 
volume  7  of  the  Bombay  High  Court  Reports  at  pages  113,  114  (1) 
is  o-ood  authority  for  holding  that  a  son  adopted  after  the  death 
of  the  deceased  is  not  "  a  child  "  of  the  deceased  for  the  purposes 
of  Act  Xin  of  185.5.  The  reasons  given  by  the  Bombay  High 
Coart  for  arriving  at  this  conclusion  appear  to  us  to  be  con- 
clusive, and  Mr.  Shadi  Lai,  in  replying  to  Mr.  Shah  Nawaz, 
was  obliged  to  admit  that  in  face  of  the~authority  cited,  he 
could  not  press  the  claims  of  Bishen  Sarup. 

(2)  Mussammat  Ram  Devi  was  the  grandmother  of  the 
deceased.  She  must  have  been  a  lady  of  very  advanced  age  at 
the  time  of  her  grandson's  death,  and  it  is  not  denied  that  she 
was  then  living  with  her  son,  Shi  Gopal;  and  was  maintained 
by  him.  There  is  no  evidence  that  she  received  any  main- 
tenance from  the  deceased,  or  that  she  was  in  any  respect  put 
to  pecuniary  loss  by  the  latter's  death.  In  these  circum- 
stances, and  having  regard  to  the  fact  that  Act  XIII  of  1855 
was  intended  to  compensate  families  for  loss  occasioned  by  the 
death,  through  actionable  wrong,  of  a  member  of  the  family, 
we  are  of  opinion  that  no  part  of  the  compensation  was  equi- 
tably claimable  by  the  deceased's  grandmother.  The  Act  speci- 
fies certain  relatives  to  whom  compensation  is  awardable,  but  it 

(1)  (1870)  7  Bom.  H.  C.  R.  113-114  {Vinayak  Raghunath  y.   The  Great 
Indian  Peninsula  Railway  Co.). 
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leaves  it  to  the  Court  to  grant  such  ooinpensation  to  all,  or  auj, 
of  such  persons,  and  in  the  present  case  we  can  see  no  justifica- 
tion for  allotting  any  part  of  the  compensation  to  the  heir  of 
Mussammat  Ram  Devi. 

(3)  We  think  that  plaintiff  must  pay,  from  the  share  of  the 
compensation  to  be  awarded  to  her,  a  proportionate  part  of  the 
amounts  paid  by  Shi  Gopal  to  the  pleader,  through  whom  such 
compensation  was  obtained,  and  for  the  funeral  expenses  of  the 
deceased.  "We  also  hold  that  she  must  refund  defendant,  Shi 
Gopal,  the  Rs.  100  paid  by  him  for  medical  attendance  upon 
plaintiff  after  her  husband's  death.  We  see  no  reason  to  doubt 
that  Shi  Gopal  paid  Rs.  400  to  the  pleader,  as  he  alleges,  but  we 
do  not  think  that  he  expended  so  large  a  sum  as  Rs  600  upon 
the  funeral  ceremonies  of  the  deceased.  In  our  opinion,  the 
sum  of  Rb.  200  would,  in  all  probability,  represent  the  actual 
sum  so  expended  by  him. 

(4)  As  to  the  amount  which  plaintiff  should  receive  from 
the  sum  awarded,  we  agree  with  the  District  Judge  that  she 
is  the  person  who  has  suffered  most  severely  in  consequence  of 
her  husband's  death.  She  was  entirely  dependent  upon  her 
husband,  and  is  now  left  penniless,  save  as  regards  such  part  of 
the  compensation  as  may  be  given  to  her.  On  the  other  hand 
the  deceased's  father,  Shi  Gopal,  is  himself  earning  Rs.  15 
per  mensem,  and  he  has  two  sous  living  to  whom  he  can  look 
for  support,  if  necessary.  In  the  circumstances  the  District 
Judge  exercised  a  reasonable  discretion  in  granting  the  plain- 
tiff |rds  of  the  amount  awarded  by  the  railway  as  compen- 
sation. 

The  result  of  our  findings  is  that  plaintiff  must  deduct 
from  the  amount  to  be  awarded  to  her  frds  of  (1)  the 
Rs.  400  pleader's  fee,  and  of  (2)  the  sum  of  Rs.  200  paid 
(as  we  find)  by  Shi  Gopal  for  funeral  expenses.  She  must 
also  pay  the  sum  of  Rs.  100  expended  on  her  by  Shi  Gopal 
during  her  illness-  Thus  the  total  amount  to  be  deducted  from 
her  share  will  be  Rs.  500,  and  she  will  be  entitled  to  a  decree 
for  Rs.  6,166-10-8.  Her  costs  in  the  lower  Court  will  be  in 
proportion  to  the  said  amount. 

We  accept  the  appeal  to  the  extent  above  indicated,  but 
as  it  is  obvious  that  appellants  have  practically  failed  in  their 
appeal,  we  direct  that  they  shall  pay  plaintiff-respondents'  costs 
in  this  Court,  and  we  fix  Rs.  250  as  the  sum  to  be  paid  by  them 
to  plaintiff  as  pleader's  fee  ujDon  this  appeal. 

Appeal  accepted  in  part. 
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No-  53. 

Before  Eon.  Mr.  Justice  Rattigan  and  Hon   Mr. 
Justice  Beadon. 

RADHA  KISHEN— (Plaintiff)— APPELLANT. 

Versus 

GANGA  RAM  RADHA  KfSHEN— (Dependants)— 

RESPONDENTS. 

Civil  Appeal  No.  1554  oF  1912. 

Indian  Insolvency  Act  (1848),  11  and  12  Vic.  c.  21,  section  39— Provin- 
cial Insolcency  Act,  III  of  1907,  section  30— acquisition  by  debtor  of  insolvent 
firm  of  hundis  draicn  by  the  latter— claim  of  set  off  on  Tnutual  dealings. 

In  September  1906  the  defendant  firm  was  indebted  to  the  firms  of  S.  N. 
P.  L.  and  H.  D.  B.  D.  in  a  sum  of  over  Rs.  4,000. 

In  the  same  month  the  two  firms  (which  were  in  realitj'  one,  trading  under 
separate  names)  became  financial!}'-  embarrassed  and  on  18th  November  1906 
they  executed  a  deed  hy  which  the  whole  of  their  property  was  transferred 
to  10  persons  as  trustees  for  the  creditors  of  the  firms.  Insolvency  proceed- 
ings thereafter  took  place  both  at  Amritsar  and  at  Bombay  and  on  31st  May 
1907  the  firms  were  declared  insolvent  by  the  High  Court  of  Bombay;  On 
2nd  January  1911  the  outstandings  of  the  insolvent  firms  were  sold  by  public 
auction  and  purchased  by  the  plaintiff,  who  now  sued  the  defendant  firm  for 
recovery  of  the  sum  due  by  them  to  the  insolvent  firms. 

The  defendant  th-m  alleged  that  they  had  on  the  16th  November  1906 
purchased  3  hundis  of  the  total  value  of  Rs.  5,300  drawn  by  one  of  the  insol- 
vent firms  in  favour  of  the  firm  of  N  C.  M.  M.  and  they  now  claimed  to  set 
off  the  amount  of  the  hundis  against  the  plaintiffs  claims  under  section  30  of 
the  Provincial  Insolvency  Act,  1907. 

The  Chief  Court  found  on  the  facts  that  the  transaction  between  the 
defendant  firm  and  the  firm  of  N.  C.  M.  M.  was  entered  into  with  the  full 
knowledge  that  the  drawer  of  the  hzmdis  at  that  time  had  become  hopelessly 
involved  and  that  the  transfer  was  practically  a  bogus  one,  the  object  being  to 
enable  the  defendants  to  set  off  the  money  due  on  the  hundis  against  their  own 
debts. 

Held  on  these  facts  and  following  the  principles  laid  down  in  3  Revised 
Reports  at  p.  119  (1),  and  in  25  Ch.  D.  587(2),  that  there  were  no  such 
mutual  dealings  between  the  insolvent  finn  and  the  defendants  as  to  enable  the 
latter  to  rely  on  the  provisions  of  either  section  39  of  the  Indian  Insolvency 
Act  (which  had  not  been  repealed  at  the  time)  or  section  30  of  the  Provisional 
Insolvency  Act. 

3-1  Rcrised  Reports  572  f3),  referred  to. 


(1)  (1794)  3  Revised  Reports  119  (Dickson  v.  Evans). 

(2)  (1884)  L.  R.  25  Ch.  D.  587  (In  re  Milan  Tramways  Coy.). 

(3)  (1830;  34  Reused  Reports  572  (Collins  v.  Jones). 
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First  appeal  from  the  decree    of  Lola  Achhru  Ham,    Aggarival, 
Subordinate  Jvdge,  Amritsar,  dated  the  29th  day  if  June  1912. 

Shadi  Lai  and  Santanam,  foi'  appellant. 

Morton,  Sheo  Nai-ain,  Brij  Lai  and  Todar  Mai,  for  res- 
pondents. 

The  jndgment  of  tlie  Court  was  delivered  by — 

Rattigan,  J. — The  defendants,  Ganga  Ram  Radha  Kishen,  10^/i  Feby.  1914 
a  firm  carrjing  on  business  at  Amritsar,  were  indebted  in  Sep- 
tember 1906  to  the  firm  of  Shiv  Nath  Rai  Panna  Lai  and 
Harkisben  Das  Bbagwan  Das.  In  the  same  month  the  latter 
firms  (which  were  leally  one  tiim  trading  under  separate 
names)  became  tiuancially  embarrassed  and  on  the  18th  of 
November  executed  and  registered  a  deed  whereby  the  whole  of 
their  property  was  ti  ansferred  to  10  persons  as  trustees  for  the 
creditors  of  the  fiim.  Insolvency  proceedings  thereafter  took 
place  in  the  Court  at  Amritsar  and  also  in  the  Courts  at  Bombay 
and  on  the  olst  of  May  1907  the  firms  in  question  were 
declared  insolvent  by  order  of  the  High  Court  of  Bombay  and 
the  property  vested  in  the  oflicial  assignee.  Disputes  arose 
between  the  official  assignee  so  appointed  and  the  official  receiver 
appointed  by  the  Amritsar  Court  and  the  case  eventually 
came  before  their  Lordships  of  the  Privy  Council  who  decided 
in  favour  of  the  official  assignee  (see  No.  45  P.  B.  1910)   (J). 

On  the  2nd  of  January  1911  Ihe  outstandings  due  to  the 
insolvent  firms  were  sold  by  public  auction  by  the  official 
assignee  and  Aveie  purchased  by  plaintiff  forRs.  70,000 

Plaintiff  instituted  the  piesent  suit  on  the  30th  of  May 
1911  and  claimed  to  recover  (1)  Rs.  4,544-12-9,  principal  and 
interest,  on  account  of  the  debt  due  from  defendants  to  the 
firm  of  Shiv  Nath  Rai  Panna  Lai,  and  (2)  Rs.  2,780-6-3,  princi* 
pal  and  interest,  on  account  of  the  debt  due  from  defendants  to 
the  firm  of  Harkishen  Das  Bhagwan  Das.  The  defendants 
raised  various  pleas  contesting  plaintiff's  light  to  recover  and 
on  the  merits  urged  that  the  amount  due  from  them  to  the  firm 
cf  Shiv  Nath  Rai  Panna  Lai  was  Rs.  2,926-13-0  and  not  the  sum 
claimed  by  plaintiff".  They  further  urged  that  a  sum  of 
Rs  286-3-0  was  due  to  them  on  account  of  brokerage,  that  they 
were  not  liable  to  pay  interest,  and  that  they  held  three  hundi's 
of  the  total  value  of  Rs.  6, .300  drawn  by  Shiv  Nath  Kai  Panna 
Lai  in  favour  of  a  firm  called  Nanak  Chand  Malawa  \!al  but 
purchased  by  defendants  on  Magyar  Badi  15th,  Sambat  1963, 
equal   to    16th     Novemder    1906.      This     sum    the   defendants 

fl)  45  P.  B.  1910  (P.  C.)  {Official  Assignee,  Bombay,   v.  Eegistrar,  Small 
Cause  Court,  Aviritsar), 
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claimed  to  be  entitled  under  the  provis'on^  of  the  Indian  Insol- 
vency Act,  section  39,  to  set  off  against  the  claim  of  the  plaintiff. 

As  a  matter  of  fact  after  issues  had  been  framed  and  the 
books  of  the  defendants  examined  by  the  plaintiff  the  latter 
agreed  to  accept  the  allegations  of  tlie  defendants  as  to  the 
actual  amounts  due  from  them  to  the  insolvent  firm  of  Shiv 
Nath  Rai  Panna  Lai  and  the  parties  further  agreed  that  the 
sum  of  Rs  200  should  be  taken  as  representing  the  commission 
due  to  defendants  for  brokerage.  The  two  points  remaining,  in 
dispute  between  the  parties  "were  therefore  (1)  whether  the 
defendants  were  entitled  to  set  off  against  the  claim  of  the 
plaintiff  the  sum  of  Rs.  5,300  due  on  the  hundis  above  referred 
to,  and  (2)  "/hether  the  defendants  were  liable  to  pay  interest 
and  if  so  at  what  rate.  The  District  .ludge  held  that  the 
defendants  were  liable  to  pay  interest  to  plaintiff  at  the  rate  of 
Rs.  0-7-6  per  cent,  per  mensem^  but  he  dismissed  the  suit  on  the 
ground  that  the  set-off  claimed  by  the  defendants  was  permiss- 
able  under  either  section  30  of  Act  III  of  1907  or  under  section 
39  of  the  Indian  Insolvency  Act,  inasmuch  as  there  were  mutual 
dealings  between  the  insolvent  and  the  defendants. 

Plaintiffs  have  appealed  to  this  Court  and  we  have  heard 
the  case  argued  at  considerable  length  on  their  behalf  by  Mr, 
Shadi  Lai  and  by  Messrs.  Morton  and  Sheo  Narain  on  behalf  of 
the  respondents.  Practically  the  sole  question  before  us  is  whe- 
ther the  set-off  claimed  by  the  defendants  was  rightly  allowed. 

Section  39  of  the  Indian  Insolvency  Act  runs  as  follows  : — 
•'  And  be    it   enacted,    that    when    there    has  been    mutual 
"  credit  given  to  the  insolvent  and  any    other  person  or  persons, 
"  one  debt  or  demand  may  be  set  against  the  other." 

Section  30  of  the  Provincial  Insolvency  Act,  1907,  is 
expressed  in  rather  fuller  terms  but  is  practically  to  the  same 
effect.  Asa  general  rule  the  debt,  credit  or  dealing  which  is 
set-off  and  the  debt,  ci^edit  or  dealing  against  which  it  is  set-off 
must  be  between  the  same  parties  and  in  the  same  i-ight ;  but  it 
has  been  held  that  the  acceptor  of  a  negotiable  instrument 
gives  credit  to  tlie  drawer  of  that  instrument  and  that  every 
holder  of  it  also  gives  credit  within  the  meaning  of  this  pro- 
vision of  law  to  the  drawer  [Collins  v.  Jones  34  lievised  Feporfs, 
page  572)  (I).  This  right  is  iu  England  subject  to  the  proviso 
that  a  person  shall  not  be  entitled  to  claim  the  benefit  of  set-off 
against  the  property  of  a  debtor  in  any  case  where  he  had,  at 
the  time  of  giving  credit  to  him,  notice  of  available  act  of 
bankruptcy  committed  by  the  debtor. 

(i;  (1830)  34  Revised  Reports  572  {Collins  v.  Jones). 
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Neither  the  Indian  Insolvency  Act,  section  39,  nor 
section  30  of  the  Provincial  Insolvency  Act  make  mention 
of  the  effect  of  notice  of  bankruptcy  upon  the  right  of  person 
claiming  to  set-off,  and  the  contention  before  us  has  been  that 
in  this  country  it  is  open  to  a  person  who  owes  money  to  an 
insolvent  to  obtain  the  right  of  set-oft'  by  giving  ci^dit  to  him 
(e,  g.,  by  buying  an  acceptance  of  his  or  a  note  drawn  by  him) 
even  after  he  has  had  full  notice  of  the  bankruptcy  of  the  latter 
or  of  any  act  of  bankruptcy  committed  by  him.  It  is  conceded, 
however,  that  this  right  probably  does  not  exist  once  the  insol- 
vent's property  has  vested  in  the  official  assignee  or  in  the 
official  receiver  as  the  case  may  be. 

We  have  given  this  difficult  question  our  most  careful  con- 
sideration but  we  are  unable  to  accept  the  contention  that  this 
J  ight  of  set-off  is  as  unlimited  and  as  absolute  as  Mr  Sheo  Narain 
argues.  It  is  a  doctrine  of  equitable  jurisdiction,  and  "  its 
''  object  is  not  merely  to  avoid  cross  actions  but  to  do  substan- 
"  tial  justice  and  to  prevent  the  great  injustice  which  would 
'*  arise  if  a  person  who  is  the  insolvent's  creditor  on  one  account 
"  and  his  debtor  on  the  other  is  compelled  to  pay  16  annas  in 
"  the  rupee  on  what  he  owed  to  the  insolvent  and  to  receive  less 
"  than  that  amount  on  what  the  insolvent  owed  him,"  (Cha- 
viar's  "  Law  of  Insolvency  and  Bankruptcy,"   part  2,  page  91). 

We  cannot  believe  that  this  principle  can  be  extended  to 
cover  cases  where  at  the  time  of  insolvency  one  person  owes  a 
debt  to  the  insolvent  and  with  full  knowledge  that  the  latter  has 
become  hopelessly  involved  buys  up  a  third  person's  claim 
against  the  insolvent  in  order  to  relieve  himself  of  the  liability 
of  having  to  pay  his  just  debt.  In  the  present  case  we  have  no 
doubt  that  the  transaction  which  took  place  between  the  defen- 
dants and  the  firm  of  Nanak  Chand  Malawa  Mai  was  practi- 
cally a  bogus  one.  The  three  hundis  were  drawn  in  favour  of 
the  firm  of  Nanak  Chand  Malawa  Mai  on  Asauj  Sudi  7th, 
Sambat  1963  (24th  September  1906)  and  were  respectively  for 
the  sums  of  Es.  1,600,  Rs  2,500  and  Rs.  1,200.  They,  were 
payable  60  days  after  date,  i.e.,  on  the  23rd  November  1906. 

Defendants,  according  to  the  evidence  of  Eadha  Kishen 
(P  W.  10),  the  principal  defendant,  were  doing  business  with 
the  insolvent  firms  up  to  the  14th  Kovember  1906  (Maghar 
hadi  13th,  Samhat  1^6;-i)  and  the  witness  admits  that  the  shop 
of  Sbiv  Nath  Rai  Panna  Lai  is  only  at  a  distance  of  15  shops 
from  the  shop  of  his  own  firm  and  of  4  shops  from  his  own 
house.  That  the  di-awers  of  the  himdi  were  in  financial  straits 
about  this  very  time  {i.e.,  the  14th   Noveinber  19C6)    ig  obvions 


ISO  CrVTL  JUDGMEKTS-No.  53.  [Record, 

fi'om  the  fact  that  on  the  18th  November  1906  they  executed 
the  deed  assigning  all  their  property  to  ten  trustees,  and  in  the 
ordinaiy  course  of  things  their  embarrassed  position  mu^t  have 
been  evident  to  all  and  sundry,  some  days  before  they  were  in  a 
position  to  make  this  transfer  to  trustees  virho  would  naturally 
have  to  be  consulted  before  such  transfer  could  be  effected. 

In  their  written  statement  (page  66  of  the  paper-book,  para, 
6)  defendants  admit  that  "  the  business  of  the  insolvent  was 
"  completely  closed  on  Maghar  Sudi  Ist,  Samhit  19G3  "  {i.e.,  the 
17th  November  1906).  ^Ye  cannot  believe  that  the  defendants 
who  cari'ied  on  business  in  the  immediate  neighbourhood  and 
had  dealings  with  the  insolvents,  were  profoundly  ignorant  of 
what  was  going  on  and  knew  nothing  about  the  condition  of 
affair*  in  the  insolvents'  firms. 

But,  according  to  Nanak  Chand  (P.  W.  23)  the  head  of  the 
firm  of  Nanak  Chand  Malawa  Mai,  defendants,  were  in  need  of 
money  on  the  16th  November  1906,  and  apparently  asked  liim 
for  a  loan  of  Rs.  10,000.  He  had,  he  says,  come  over  that  day 
from  Jullundur  to  Amritsar  in  order  to  realise  certain  debts, 
and  though  these  pai-ticular  hundis  were  not  then  payable,  had 
brought  them  with  him,  and  as  he  could  not  give  the  defen- 
dants more  than  Rs.  5,000  in  cash,  he  made  up  the  deficiency 
by  selling  them  the  three  hundis  in  question.  Defendants 
"who  stood  in  need  of  money  "  bought  the  three  hundis  at 
their  full  face  value,  though  they  were  not  payable  until  the 
23rd  November  and  though,  as  we  have  said,  it  must  have 
been  obvious  to  any  one  in  the  market  that  the  drawers  were 
at  the  time  hopelessly  bankrupt.  We  must  assume  that  defen- 
dants ai*e  ordinary  men  of  business  and  fully  alive  to  all  that 
is  going  on  round  them,  and  in  the  circumstances  we  find  it 
impossible  to  believe  that  they  and  Nanak  Chand  entei-ed  into 
this  transaction  in  the  honest  belief  that  the  drawers  of  the 
hundis  were  in  a  position  to  meet  their  liabilities  thereon  on 
the  23rd  November.  And  in  this  connection  ifc  is  important  lo 
remember  (1)  that  Nanak  Chand  is  the  uncle  of  Ganga  Ram, 
one  of  the  partners  in  the  defendant's  firm,  and  (2)  that  by  a 
curious  coincidence  he  had,  on  the  16th  November,  brought 
with  him  from  Jullundur  to  Amritsar  hundis  wliich  he  well 
knew  were  not  payable  till  the  23rd  November. 

But  this  is  not  all.  Defendants  are  in  need  of  money  aiul 
have  (as  they  allege)  honestly  bought  hundis  for  their  full 
value,  believing  that  they  would  be  duly  met  on  the  2-:ird 
November.  They  discover  in  a  day  or  two  that  the  drawers  are 
inJolvent  and  have  committed  an  act  cf   bankruptcy  by   assign- 


June,  1914.  J  CIVIL  JUDGMENTS -No.  53.  Jgl 

ing  all  their  assets  to  trustees.  Now,  if  tlie  transaction 
between  them  and  Nanak  Chand  had  been,  on  their  part  at  all 
events,  honest  and  innocent,  what  course  would  they  have 
adopted  ?  Obviously,  they  would  have  insisted  on  returning  the 
hundis  to  Nanak  Chand.  That  such  is  the  ordinary  course  of 
business  is  evident  fi'om  the  evidence  of  Mr.  Cook  (P.  W.  J2), 
Tirath  Ram  (D.  "W.  2)  (page  94  of  paper- book),  Sheikh  Ghulara 
Sadiq  (P.  W.  11,  page  101),  Bali  Mai  (P.  W.  75,  page  105) 
and  Chhota  Mai  (P.  W.  16,  page  106)  But  so  far  from  acting 
in  this  reasonable  manner,  defendants  ask  us  to  believe  that 
though  they  subsequently  found  that  they  could  not  get  pay- 
ment of  the  hundis  from  the  insolvent  drawers,  they  nevertheless 
paid  the  full  amount  due  thereon  to  Nanak  Chand,  who  had 
sold  the  huudis  to  them  at  a  time  when  the  drawers  were  on  the 
eve  of  finally  closing  business,  (see  Radha  Kishen's  evidence, 
page  89,  line  30).  And  yet  the  last  named  witness  admits  that 
he  would  not  have  bought  the  hundis  had  he  known  that  the 
drawers  were  insolvent.  But  having  bought  them,  he  apparently 
preferred  to  take  his  chance  of  setting  these  hundis  up  as 
a  set-off  against  his  own  debt  in  preference  to  insisting  upon 
Nanak  Chand  taking  them  back  ;  he  pays  their  full  value  to 
the  latter  and  cheerfully  runs  the  risk  of  inevitable  litigation 
by  electing  to  hold  them  as  a  set-off  against  his  own  debt. 

The  conduct  of  defendants  as  above  set  forth  is  sufficiently 
surprising  but  there  are  other  facts  which  also  excite  comment. 
Admittedly  defendants  and  Nanak  Chand  were  duly  notified  by 
the  Official  Assignee  of  the  insolvency  of  the  drawers  of  the  hundis. 
Unfortunately  neither  defendants  nor  Nanak  Chand  are  able  to 
produce  these  notices,  but  they  admit  that  they  received  them. 
And  yet  neither  of  them  informed  the  Official  Assignee,  until 
about  August  1911  (see  exhibit  P.  14,  page  11)  that  the  hundis 
in  question  had  been  assigned  to  defendants.  No  doubt  defen- 
dants were  not  bound  to  give  this  information,  but  in  view  of 
the  fact  that  if  they  were  bond  Me  holders  of  the  hundis,  the 
insolvents'  estate  would  have  been  indebted  to  them  and  not 
they  to  the  said  estate,  it  is  somewhat  curious  that  they  did  not 
take  the  trouble  to  notify  the  Official  Assignee  that  so  far  from 
their  being  indebted  to  the  estate,  the  estate  was  in  fact  indebted 
to  them. 

Such  are  the  peculiar  circumstances  of  the  alleged  sale  of 
the  hundis  and  we  find  it  impossible  to  believe  that  the  trans- 
action between  Nanak  Chand  and  the  defendants  was  a  genuine 
transfer  for  consideration.  It  appears  to  us  that  on  the  16th 
November  Nanak  Chand   realized  that  his  securities  would  be 
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(comparatively  speaking)  of  little  value  when  they  matured  on 
the  23rd  of  that  month.  On  the  other  hand,  these  securities, 
if  in  the  possession  of  defendants  as  holders,  would,  it  was 
thought,  be  of  very  considerable  value  inasmuch  as  it  was 
hoped  by  their  means  to  relieve  defendants  of  the  necessity  of 
paying  up  over  Rs.  4,000  which  defendants  owed  to  the  insol- 
vent firms.  It  is  not  surprising  therefore  to  find  that  Nanak 
Chand,  the  uncle  of  one  of  the  defendants,  was  ready  to  transfer 
the  hundis  to  the  defendants'  firm,  both  he  and  the  latter  no 
doubt  trusting  that  the  assignment  would  effect  its  object  and 
enable  the  defendants  to  set-off  the  Rs.  5,800,  due  on  the  hundis 
against  their  own  debt. 

We  cannot  regard  a  transaction  of  tliat  kind  as  being  within 
Ihe  ."spirit  of  section  39  of  the  Indian  Insolvency  Act  or  of 
section  30  of  tlie  Provincial  Insolvency  Act  ;  nor  can  we  accept 
the  contention  that  the  defendants  when  taking  the  hundis  gave 
credit  to  the  drawers  whom  they  knew  at  the  time  to  be  on  the 
verge  of  bankruptcy.  In  this  connection  we  would  refer  to  the 
case  of  {Dickson  v.  Evans  3,  Revised  Reports,  page  119)  (I).  In 
that  case  Lord  Kenyon  made  the  following  remarks  : — 

'-  The  words  of  the  Stat.  5,  Geo.  II,  C.  30,  s.  2S,  are  ex- 
"  press,  that  if  it  shall  appear  to  the  Commissioners  that  there 
"  has  been  mutual  credit  given  by  the  bankrupt,  or  mutual 
"  debts  between  the  bankrupt  and  any  other  person  at  any 
"  time  before  the  bankruptcy,  the  Commissioners  shall  state  the 
"  account,  <fec  ,  and  what  shall  appear  to  be  due,  &c.,  shall  be 
"  claimed  or  paid.  That  Act  was  founded  on  good  sense ;  and 
''  it  provides  that  the  assignees  shall  not  recover  against  a 
"  debtor  of  the  bankrupt  what  was  due  to  the  bankrupt  on 
"  3ne  side  of  the  account,  without  also  taking  into  consideration 
"  the  other  side  of  the  account,  and  seeing  on  which  side  the 
"  balance  lies.  That  is  the  justice  of  the  case.  But  it  would 
"  be  most  unjust  indeed  if  one  person,  who  happens  to  be 
"  indebted  to  another  at  the  time  of  the  bankruptcy  of  the 
"  latter,  were  permitted  by  any  intrigue  between  himself  and  a 
"  third  person  so  to  change  his  own  situation  as  to  diminish  or 
•'  totally  destroy  the  debt  due  to  the  bankrupt  by  an  act  ex 
'*  post  facto.  In  cases  of  this  sort  the  question  must  be  Con- 
*'  sidered  in  the  same  manner  as  if  it  had  arisen  at  the  time 
"  of  the  bankruptcy,  and  cannot  be  varied  by  any  change  of 
<'  situation  of  one  of  the  parties." 

(I). (1794)  3  ReiDised  Reports  119  {Dickson  v.  Evans). 
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In  the  same  case  Grose,  J.,  remarked  as  follows  : — 
"  The  Stat.  5,  Geo.  II,  C.  30,  seems  peculiarly  adapted  it 
"  this  case  ;  one  object  of  the  Act  was  to  prevent  a  debtor  of 
"  the  bankrupt  going  about  the  country  for  the  purpose  of 
"  purchasing  the  bankrupt's  notes  after  the  bankruptcy,  and 
"  then  pi'etending  that  he  was  a  creditor  at  the  time  of  the 
"  bankruptcy." 

In  a  more  recent  case  {In  re  Milan  Trainioays  Company,  L,  M. 
25  Ch.  D.  587)  (1),  Lord  Selborne,  while  admitting  that  the 
right  to  a  debt  proved  in  bankruptcy  might  be  assigned,  added  : — 
"  This  may  be  law  ;  but  if  so,  it  is  only  matter  of  positive 
"  law  not  resting  on  any  principle  of  justice,  and  we  have  now 
"  to  decide  whether  it  is  law,  it  is  urged  that  by  the  Judicature 
"  Act  of  1 878  the  rules  in  bankruptcy  are  made  applicable 
"  to  coiDpaaies  in  liquidation.  The  lOth  clause  of  the  Judi- 
"  cature  Act,  1875,  refers  only  to  a  company  unable  to  pay  its 
"  debts,  but  I  am  of  opinion  that  it  must  be  treated  as  appli- 
"  cable  to  any  company  in  liquidation  until  it  is  shown  that 
"  the  assets  are  sufficient  for  payment  of  the  debts  in  full. 
"  Now  under  section  39,  of  the  Bankruptcy  Act,  1869,  the 
"  line  is  drawn  at  the  time  of  the  bankruptcy,  and  the  rights 
"  of  the  parties  are  not  to  be  altered  by  subsequent  transactions. 

"  Suppose  after  the  proof  is  made  it  is  assigned  to  some 
"  one  who  is  indebted  to  the  company,  can  that  person  set  "off 
"  the  debt  proved  against  the  claim  which  the  company  has 
"against  him?  In  my  opinion  clearly  not  It  is  impossible 
"  that  a  person,  who  at  the  time  of  the  bankruptcy  owes  a 
"  debt  to  the  bankrupt  and  has  no  right  of  set-off,  can 
"  acquire  such  a  right  by  taking  an  assignment  of  another  debt 
"  due  to   another  creditor  of  the   bankrupt," 

As  a  result  of  our  findings  and  in  reliance  upon  the 
authorities  cited  we  hold  that  there  was  in  the  present  case 
no  such  mutual  dealings  between  the  insolvent  firm  and  the 
defendants  as  to  enable  the  latter  to  x-ely  on  the  previsions  of 
either  section  39  of  the  Indian  Insolvency  Act  or  section  30 
of  the  Provincial  Insolvency  Act.  We  accordingly  accept  the 
appeal  and  grant  plaintiff  a  decree  for  Rs.  4,924-13-3  Avith 
interest  at  the  rate  of  Re.  0-7-6  per  cent,  per  mensem  up  to  the 
date  of  suit  and  thereafter  at  the  rate  of  Rs.  6  per  cent,  per 
annum  up  to  date  of  realis^ation,  defendants  will  pay  costs 
throughout. 

Appeal  accepted* 

(1)  (1884)  L.  R.  2    Ch.  D,  587  (In  re  Milan  Tramways  Coy.). 
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No.  54. 

Before  Hon.  Mr.  Justice  Johnstone  and  Hon.  Mr.  Justice 

Shah  Din. 

JAMAL  AND  OTHERS— (Plaintiffs)— APPELLANTS 

Versti.i 

QADIR  BAKHSH  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  423  of  1912. 

SuU!<  Valuation  Act,  VII  of  1887,  sections  3,  4  and  rule  VI— valuation  of 
suit  for  declaration  by  occupancy  tenants  against  their  landlords  that  the  latter 
are  not  entitled  to  recover  from  them  more  than  ^\ih  share  of  produce. 

Held,  that  a  suit  for  a  declaration  brought  by  plaintiffs,  as  occupancy 
tenants,  against  defendants,  as  their  landlords,  to  the  effect  that  the  latter 
are  not  entitled  to  recover  from  them  by  way  of  rent  more  than  -jVth  share 
of  produce,  known  as  lichh,  is  covered  by  section  4  of  the  Suits  Valuation 
Act,  read  with  the  rules  framed  imder  section  3  and  that  the  value  of  the 
suit  for  purposes  of  jurisdiction  is  accordingly  15  times  the  land  revenue. 

Further  appeal  from  the  decree  of  C.  L.  Dundas,  Esquire,  Divisional 
Judge,  Multan  Division,  dated  the  23rd  Jamiary  1912. 
Radr  ud-Din,  for  appellants. 
Fazal-i-Elahi,  for  re.spondeuts. 
.   The  judgment  of  the  Court  was  delivered  by — 

^lOth  Fet    191  i  Shah  Din,  J — The  plaintiffs,  who  are  occupancy  tenants  of 

certain  land  attached  to  Gulmadarwala  well,  situate  in  manza 
Bir  Band,  tahsil  Alipur,  have  sued  the  defendants,  who  are 
landlords  of  that  land,  for  a  declaration  that  the  latter  are 
not  entitled  to  lecover  from  them  by  way  of  rent  more  than- 
yLth  share  of  produce,  known  as  lichh.  The  suit  was  valued 
for  purposes  of  jurisdiction  at  30  times  the  revenue  of  the 
land,  amounting  to  Rs.  1,171-14-0,  and  both  the  Courts  below 
have  concurred  :n  dismissing  the  suit. 

The  plaintiffs  have  preferred  a  further  appeal  to  this  Court, 
and  on  behalf  of  the  respondents  Mr.  Fazl  Ilahi  has  raised  a 
preliminary  objection  that  the  suit  has  been  over  valued  at 
Rs.  1,171-14-0,  the  proper  value  being  \  of  that  amount  and  that, 
therefore,  no  further  appeal  lay  to  this  Court  under  section  40 
(Ij  (6)  (iV)  of  the  Punjab  Courts  Act  as  it  stood  before  it  was 
amended  by  Act  I  of  1 91 2.  In  support  of  his  contention  that 
the  value  of  the  suit  is  15  times  the  land  revenue,  and  not 
30  times,  counsel  relie.«  upon  rule  VI  of  the  rules  fi*araed  by  the 
Local  Government  under  section  3  (1),  read  with  section  4  of  - 
the  Suits  Valuation  Act,  VII  of  1887. 
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Mr.  Badr-ud-Diu  for  tlie  appellants  has  argued  that  the 
provisions  of  the  rule,  relied  upon  by  the  respondents'  counsel, 
do  not  apply  to  a  suit  of  this  kind,  which  does  not  relate  to  an 
occupancy  right,  but  in  which  the  plaintiffs  seek  a  declaration 
that  the  defendants  are  not  entitled  to  receive  from  them  by 
way  of  rent  more  than  xV^^  share  of  the  produce.  He  has 
urged  that  this  suit  is  not  covered  by  any  of  the  rules  framed 
under  section  8  of  the  Suits  Valuation  Act  or  by  section  4  there- 
of and,  according  to  hira,  the  value  of  the  suit  is  the  total 
value  of  the  garden,  houses  and  hanjar  laud  of  which  his  clients 
are  in  possession  as  occupancy  tenants. 

We  think  that  Mr.  Badr-ud- Din's  contentions  have  no 
force  whatever,  and  that  the  pi-esent  suit  which  is  one 
for  a  declaration  and  relates  to  occupancy  land  or  interest 
in  occupancy  land  is  clearly  covered  by  section  4  of  the 
Suits  Valuation  Act,  which  must  be  read  with  the  rules 
framed  under  the  provisions  of  section  3  to  determine  the 
value  of  the  suit  for  purposes  of  jurisdiction.  Under  the  provi* 
sions  of  the  aforesaid  sections  and  rules  the  jurisdictional  value 
of  the  present  suit  is  clearly  15  times  the  land  revenue  which  is 
less  than  Rs.  1,000  and  since  both  the  Courts  below  have 
concurred  in  dismissing  the  suit  no  further  appeal  lies  to  this 
Court.     The  appeal  is  accordingly  dismissed  with  costs. 

Appeal  diemissed. 


No.  55. 

Before  Hon,  Mr.  Justice  Johnstone  and  Hon.  Mr. 

Justice  Shah  Din. 

MILKHl  AND  OTHERS— (Plaintiffs)— APPELLANTS 

Versus 

RAM  DAS  AND   OTHERS— (DefexXdants)— RESPONDENTS. 

CivH  Appeal  No.  1321  of  1911. 

Custom— succession— by  adopted  son  hi  his  natural  family— Bains  Jats, 
tahsil  Garhshankar,  District  Hoshiarpur—RivrSii-i-aTa— value  of  entry  in. 

Held,  that  it  had  been  proved  iu  this  case  that  among  Bains  Jats,  tahsd 
Garhshankar,  District  Hoshiarpur,  a  man  "  adopted  "  into  another  family  by 
customary  appointment  as  heir  loses  all  right  to  succeed  to  the  estate  of  an 
ancestor  in  his  natural  family,  if  other  descendants  of  that  ancestor  also  exist. 

68  P.  R.  1898  (I)  and  Civil  Appeal  865  of  1903  (unpublished),  referred  to. 

Held  also,  that  an  entry  in  a  Riicaj-i-am  in  which  the  custom  of  one  part 
of  a  district  is  carefully  differentiated  from  that  of  the  rest  of  the  district,  as 
in  this  case,  deserves  attention  and  has  some  weight. 

(1)  68  P.  B.  1898  {Rukan  Din  v.  Mussammat  Mariani). 
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Held  further,  that  the  plaintifis  contesting  the  adopted  sou's  right  to 
succeed  in  his  natural  family,  were  not  prejudiced  by  the  decision  of  the 
Chief  Court  m  Ci\'il  Appeal  K'o.  1415  of  1896,  in  a  suit  to  which  they  were 
not  parties,  holding  that  the  adopted  son  could  not  succeed  collaterally  in  his 
adoptive  father's  family. 

Further  appeal  from  the  decree  of  H.  A.  Rose,  Esquire,  Divisional 
Judge  of  the  Ludhiana  Division,  dated  the  \Uh  day  of  June 
1911. 

Duni  Chand,  for  appellants. 
Naiid  Lai,  for  respondents. 

The  judgment    of  the    Court    was  delivered   by — 
2hth  Feb  1914  Johnstone,  J.— Dewa,  defeDdaut-re.spoudeut,  having  died,  a 

Judge  in  Chambers  granted  the  application  of  the  appellants 
that  the  names  of  Hulasa  and  Ram  Das.  his  sons,  should 
be  substituted  for  his,  making  the  order  as  usual  subject 
to  all  just  exceptions.  Mr.  Nand  Lai  objects  that  the  applica- 
tion was  too  late  It  stated  that  Dewa  had  died  four 
months  previously  ;  and,  though  Mr.  Nand  Lai  says  he  is 
instructed  that  Dewa  died  three  years  ago,  in  Phagan  Samhat 
1967,  he  admits  he  has  no  evidence  to  offer  on  the  point 
and  has  not  supported  his  instractions  by  affidavit.  Now 
Hulasa  has  died.  He  and  Ram  Das  were  both  minors  when 
impleaded  and  Hulasa 's  heir  is  Ram  Das.  In  these  cir- 
cumstances we  simply  direct  that  Ram  Das,  who  is  already 
on  the  record,  be  ccnsidered  Hulasa's  repi'esentative  and  we 
overrule   Mr.  Nand  Lai's    objections. 

The  sole  question  in  this  case,  which  was  admitted  under 
section  70  (1)  (6),  Punjab  Courts  Act,  as  it  stood  before 
its  amendment  by  Punjab  Act,  I  of  1912,  is  whether  among 
the  Bains  Jats  of  taJisil  Garhshankar,  District  Hoshiarpur, 
a  man  who  has  been  "  adopted,"  under  custom,  into  another 
family,  retains  his  right  of  succession  to  property  in  his 
natui-al    family  or   not. 

The  first  Coui't  answered  this  question  in  the  affiirma- 
live,  laying  the  onus  on  plaintiffs,  the  heirs,  who  wished  -to 
eiclude  defendant  1,  Dewa,  the  adoptee  in  queetion,  and  so 
dismissed  the  suit,  which  was  for  a  declaration  that  defend- 
ant Dewa  was  not  entitled  to  participate  in  the  estate  left  by 
Jawahir,  deceased,  ancestor  of  plaintiffs  and  Dewa. 

The  learned  Divisional  Judge,  Mr.  Ellis,  thought,  and 
with  some  reason,  that  the  First  Court  had  dealt  rather 
summarily  with  a  rather  important  question,  and  so  made 
a    remand   for     further    enquiry.      Lala    Ram    Chand,   Local 
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Commissioner,  made  a  careful  enquiry  and  wrote  a  good 
report.  After  examining  many  witnesses  and  carefully 
weighing  the  evidence  and  the  instances  forthcoming  on  the 
one  side  and  the  other,  Lala  Ram  Chand  expressed  the 
opinion  that  among  these  people  a  man  "  adopted "  into  an- 
other family  by  customary  appointment  as  heir  loses  all 
right  to    inheritance    in  his    natui'al    family. 

This  report  was  duly  forwarded,  with  approval,  to  the 
lower  Appellate  Court,  which  seems  to  have  been  impressed 
by  it  and  to  have  been  inclined  to  agree  in  it,  but  which 
deemed  itself  bound  by  a  judgment  of  the  Chief  Court  in 
Civil  Appeal  865  of  1903,  decided  on  12th  December  1906. 
We  have  seen  that  judgment  In  it  it  was  noted  that,  on 
the  principle  laid  down  in  68  P.  R.  1898  (1),  the  general 
rule  was  that  appointment  under  custom  as  an  heir  did  not 
deprive  the  appointed  one  of  his  ordinary  rights  of  suc- 
cession in  his  natural  family,  and  that  on  the  record  there 
was  no  sufficient  evidence  to  rebut  this  presumption.  The 
case  was  one  of  Hoshiarpur  District. 

Mr.  Duni  Chand,  for  appellants,  however,  urges  that 
this  ruling  does  not  necessarily  conclude  the  matter  ;  that 
it  is  open  to  his  clients  to  try  to  prove  that  among  the 
Bains  Jats  of  tahsil  Garhshankar  the  rule  is  the  reverse  of 
this  ;  and  that  they  have  succeeded  in  rebutting  any  presump- 
tion there  may  be  arising  out  of  the  rulings  of  this  Court 
on  the  general  question  and  out  of  the  specific  ruling  in 
Civil  Appeal  t65  of  1903  juflt  noticed. 

We  find  ourselves  unable  to  resist  these  proposi- 
tions. The  judgment  under  consideration  proceeded  upon 
the  absence  in  that  case  of  sufficient  evidence  to  rebut  a 
rebuttable  pi-esumption  ;  and  such  a  judgment  cannot  prevent 
another  person,  no  party  to  it,  from  striving  to  obtain  a 
contrary  verdict.  And,  after  carefully  examining  all  the 
data  on  the  record,  we  think  that  the  custom  among  this 
tribe  of  Jats  of  tahsil  Garhshankar  is  against  succession  by 
an  adopted  son  in  his  natural  family.  The  learned  Divisional 
Judge's  analysis  of  the  instances  given  on  both  sides  is  fair 
and  judicious,  and  it  brings  out  results  very  much  in  favour 
of  the  plaintiffs.  To  it  we  have  to  add  the  entry  in  the 
Eiwaj-i-am  in  connection  with  this  matter :  for  tahsil  Garh- 
shankar it  is  expressly  noted  that  the  adopted  son  does  not 
inherit  in  his  natural  family  from  his  father,  even  if  he 
was  an  only   son,    while   for  the  rest  of   the  district  this  holds 

(I;  63  P.  R.  1SJ3  {Rn'cin  Dli  ^  V.  Mussammat  Mariav\), 


1$8  CIVIL  JUDGMENTS— No.  55.  [Reoob», 

good  only  if  the  adopted  son  left  behind  him  a  brother  oi' 
brother.s  in  his  natural  family,  the  rule  being  that,  if  he 
did  not  and  was  an  only  son,  he  would  succeed  in  pi'efer- 
ence  to  mere  collaterals.  Now  it  is  true,  as  laid  down  in  many 
rulings,  that  an  entry  of  custom  in  a  Riwaj-iam  has  not 
the  same  evidential  value  as  an  entry  in  a  village  Wajih- 
iil-arz  and  is  of  little  or  no  value  unless  supported  by  instances  ; 
but  circumstances  alter  cases  and  we  think  that  a  record  of 
custom  like  this,  in  which  the  custom  of  one  part  of  a 
district  is  carefully  differentiated  from  that  of  the  rest  of 
the  disti'ict,  deserves  some  attention  and  has  some  weight. 
Nor  do  we  think  that,  because  Dewa  aforesaid  was,  in  Oivil 
Appeal  1415  of  1896  of  this  Court,  refused  collateral  suc- 
cession in  his  adoptive  family,  plaintiffs,  in  their  present 
contest  with  him  and  his  descendants,  are  affected  adversely. 
Plaintiffs  were  no  parties  to  that  =uit,  and  it  would  be  unfair 
to   hold  them   prejudiced    by  it. 

Common  sense  and  the  Eiivaj-i'am  entry  aforesaid  shew 
that  there  is  more  to  be  said  for  the  claim  of  a  man  "  adopted  " 
into  another  family  to  inherit  in  his  natural  family  when 
he  was  an  only  son  or  descendant  of  the  last  male  owner 
than  when  he  was  not  the  only  son  or  descendant. 
Here  Dewa  was  no  doubt  the  son  of  Dittu,  and  plaintiffs 
are  Dittu's*  collaterals,  but  this  must  not  blind  us  to  the 
fact  that  Dittu  pre-deceased  his  father  Jawahir,  the  common 
ancestor  of  the  plaintiffs  and  Dewa,  and  that  the  property 
in  suit  is  the  estate  of  Jawahir,  and  not  of  Dittu,  This 
case,  therefore,  is  really  not  one  of  a  contest  between  an 
only  .son  and  collaterals,  but  between  a  grandson  and  other 
descendants  of  the  last  male  owner.  In  these  circumstances 
the  evidence  on  the  record  seems  to  us  very  strongly  in 
favour  of  the  plaintiffs. 

We  hold  that  in  this  Bains  tribe  of  tahsil  Garhshankar 
a  man,  being  a  male  lineal  descendant  of  the  last  male 
owner,  and  having  been  appointed  heir  under  customary  rules 
to  a  man  of  another  family,  does  not  inherit  along  with  other 
descendants  of  that  male  owner. 

Plaintiffs  also  relied  upon  a  will  of  Jawahir,  which  it 
is  said  disinherited  Dittu  and  Dewa  ;  but  on  the  above  find- 
ing  we   need   not  go  into   this. 

Appeal  accepted  and  plaintiffs'  suit  decreed,  with  costs 
throughout. 

Appeal  accepted' 
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No.  58. 

Before  Hon,  Sir  Alfred  Kensinfjto)i,  Kt.,'\Chkf  Jivlgp. 

NAWAB  KHAN— DEFENDANT 

Veraiis 

KARAM  OHAND— PLAINTIFF. 

(Hvil  Eeferenre  No.  2  of  1914. 

Punjab  Tenanaj  Act,  XVI  of  18-^7,  section  100  (2)— registration  of 
decree  of  a  Revenue  Court  as  one  of  a  Ciril  Court— prejudice  to  parties. 

The  plaintiff  sued  in  the  Revenue  Court  to  recover  Rs.  160  as  damages 
for  2  j'ears  under  an  agreement,  by  which  the  defendants  undertook  to  give 
up  cultivation  of  certain  land  to  plaintiiTs  or  in  default  to  pay  Rs.  80  a  }'ear. 
The  Assistant  Collector  dismissed  the  suit  holding  that  the  matter  was  one 
for  a  Civil  Court  to  decide. 

The  Collector  on  appeal  decreed  the  claim.  The  Commissioner,  holding 
that  the  Revenue  Courts  had  no  jurisdiction,  referred  the  case  to  the  Chief 
Court  to  have  the  decree  of  the  Collector  registered  as  that  of  a  Civil 
Court. 

Held,  that  the  suit,  if  heard  by  the  Civil  Courts,  would  be  a  Small  Cause 
\mder  Rs.  500  in  value  and  no  second  appeal  Avould  be  competent,  so  that 
the  effect  of  registering  the  decree  of  the  Collector  would  be  to  prejudice 
the  defendants  by  depriving  them  of  all  further  remedy  and  the  Chief 
Court  could  not,  therefore,  intervene  under  section  100  (2)  of  the  Tenancy 
Act. 

Case  referred  by  H.  Mnynard,  Esqnire,    Commissioner,  Bawal'pivdi 
Division,  for  the  orders  of  the  Chief  Court. 

Nemo,  for  petitioners. 

Nemo,  for  defendant. 

The  order  of  the  learned  Chief  Judge  was  as  follows  :  - 

Sir  Alfred  Kensington,  C.  J — This  is  understood  to  be  iQth  Feb.  1914 
a  reference  by  the  Commissioner  of  Rawalpindi  under  section 
ICO,  Punjab  Tenancy  Act,  though  thi.s  is  not  precisely  stated 
in  the  order  of  reference.  The  Chief  Court  is  asked  to  register 
the  appellate  decree  of  the  Collector,  dated  the  9th  April  1913, 
as  the  decree  of  a  Civil  Court.  By  that  decree  plaintiff  has 
been  allowed  in  full  the  sum  of  Rs.  160  claimed. 

I   find  it  diOBcult  to  follow   the   argument   of   the    learned 
Commissioner.     As  at  present   advised   I  9,m  of  opinion  that 
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the  parties  to  tlie  suit  in  question  stand  in  the  relation  of  land- 
lord and  tenant,  and  that  the  suit  is  covered  by  clause  {i)  of 
section  77  (3)  of  the  Tenancy  Act,  and  has  therefore  been  pro- 
perly heard  in  the  Revenue  Courts.  The  facts  are  however 
of  an  unusual  nature  and  I  do  not  wish  to  express  too  positive  a 
view  on  the  point. 

But,  even  if  it  be  assumed  that  the  Commissioner  is  x-ight 
on  that  point,  I  cannot  agree  with  him  that  the  parties  would 
not  be  prejudiced  by  the  courss  which  he  suggests.  The  suit,  if 
heard  by  the  Civil  Courts,  would  be  a  Small  Cause  under 
Rs.  500  in  value,  and  under  section  41  (2),  Punjab  C^ourts  Act 
as  amended  in  1912  no  second  appeal  will  lie.  The  effect  of 
registering  the  Collector's  decree  would  therefore  be  to  deprive 
the  defendants  of  all  further  remedy,  as  it  can  hardly  be  said 
that  such  material  irregularity  is  disclo.sed  as  to  justify  inter- 
ference by  revision  under  section  70.  This  result  can  scarcely 
have  been  contemplated  by  the  Commissioner  who  has  himself 
indicated  doubt  as  to  the  correctness  of  the  Collector's  decision 
on  the  merits. 

Clause  (2)  of  section  100,  Tenancy  Act,  gives  the  Chief 
Court  power  to  act  only  where  it  appears  that  the  parties  have 
not  been  prejudiced  by  a  mistake  as  to  jurisdiction.  If  they 
have  been  prejudiced  registration  is  inadmissible. 

The  reply  to  the  reference  must  therefox^e  be  that  the 
Chief  Court  cannot  intervene.  The  records  will  be  returned  to 
the  Commissioner  for  disposal  of  the  appeal  before  him  in 
whatever  manner  he  may  consider  proper. 

If  notwithstanding  what  has  been  said  above  he  should 
still  on  further  consideration  hold  that  the  Revenue  Courts 
have  no  jurisdiction,  it  may  be  open  to  him  to  set  aside  the 
decrees  of  both  the  Lower  Revenue  Courts  and  to  return  the 
plaint  for  presentation  in  the  Civil  Coui^t  having  jurisdiction. 

Reference  re 
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No.  57. 

Before  Hon.  Sir  Alfred  Kensington,  Kt.,  Chief  Judge, 
and  Hon.  Mr.  Justice  Beadon. 

BULANDA  AND  NAWAB— (Plaintiffs) -APPELLANTS 
Versus 
FATE H  DIN  AND  OTHERS— (Defendants)  — 
RESPONDENTS. 

Civil  Appeal  No.  371  of  1909. 

Mortgage — Conditional  sale — Regulation  XVII  of  1806 — invalid  proceed- 
ings for  foreclosure— interest  allowable  on  such  a  mortgage. 

Plaintiffs  sued  to  redeem  certain  land  mortgaged  by  a, collateral  of 
their's  to  the  defendants  in  1883.  Under  the  terms  of  the  mortgage  deed 
defendants  got  possession  and  very  onerous  stipulations  were  laid  down  as  to 
interest,  with  a  further  condition  that  if  the  mortgage  money  was  not  repaid 
Avithin  3  years  the  land  should  be  considered  as  sold  to  the  defendants.  In 
1887  the  mortgagees  took  proceedings  under  Regulation  XVII  of  1806. 

Held  that  the  proceedings  under  Regulation  XVII  of  1806,  were  invalid 
(a)  as  no  attempt  was  made  to  proceed  against  all  of  the  heirs  of  the  mortgagor. 

51  P.  R.  1892  (1),  referred  to. 

(6)  as  the  notice  proceedings  made  no  reference  to  section  7  of  Regulation 
XVn  of  1806. 

24  P.  R.  1895  (2),  21  P.  R.  1903  (3j  and  28  P.  R.  1908  (4),  referred  to. 

(c)  as  the  notice  proceedings  did  not  specify  the  amount  to  be  paid  to 
the  mortgagor  within  the  year  of  grace. 

84  P.  R.  1882  (5j,  refeiTed  to. 

Held  also,  that  no  interest  should  be  allowed  to  the  moi'tgagees  except 
for  the  3  years  after  which  the  land  was  to  be  considered  as  sold,  there  being 
no  independent  covenant  as  to  interest  after  that  period. 

92  P.  R.  1908  (6j,  referred  to. 

Held  further  that  imder  the  cii'cumstances  of  the  case  post  diem  damages, 
being  discretionary  with  the  Court,  must  be  refused. 

73  P.  R.  1892  (7),  and  95  P.  R.  1902  (8),  refen'ed  to. 

Further  appeal  from  the  decree  of  IF.  De  M.  Malan,  Esquire,  Addi- 
tional Divisional  Judge  at  Sialkot,  dated  the  1th  January   ]909. 
Rambliaj  Datta,  for  appellants. 
Balwant  Rai,  for  respondents. 

(1)  51  P.  R.  1892  {Uaija  Shah  v.  Fcroz  Din). 
(2j  24  P.  R.  1895  {Wasawa  Singh  v.  Rura). 

(3)  21  P.  R.  1903  (Ram  Chand  v.  Sandal  Khan). 

(4)  28  P.  R.  1908  {Balwant  Singh  v.  Ram  Das). 

(5)  84  P.  R.  1882  [Mehro  v.  Suja). 

(6)  92  P.  R.  1908  {Ghulam  Haidar  v.  Fhaphal). 

(7)  73  P.  R.  1892  (Sheo  Chand  v.  Chunna). 

(S)  95  P.  R.  1902  {Jawalur  Mai  v.  Raja  Shah). 
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The  judgmeut  of  the  Court  was  delivered  by— 
1th  March  1914.  Sir  Alfred  Kensington,   C.  J.— The  following   contains  so 

much  of  the  pedigree-table  as  is  material  :  — 


M       5 


I  t 


QS 


JuNB,  1  914. 1  CIVIL  JUDGMENTS— No.  57.  ]  93 

On  the  28th  May  1883  Imam  Bakhsh  mortgaged  the  591 
hanals  in  suit  with  sharnilat,  with  iDossession,  for  Rs.  600  to 
(1)  Bulaki,  now  defendant  1,  (2)  Jalal,  now  defendant  2,  and 
(3)  Jiwan  Shah,  Arora,  father  of  defendants  3  and  4,  who  have 
transfeiTed  their  rights  to  Nizam  Diu  and  Fatta,  defendants 
5  and  6.  It  will  be  observed  from  the  pedigree-table  that 
defendants  2,  5  and  6  are  somewhat  more  remote  collaterals 
of  Imam  Bakhsh  than  the  plaintiffs,  so  that  the  latter  are  his 
immediate  reversionex-s. 

The  terms  of  the  mortgage  were  onerous,  considering  the 
large  area  mortgaged,  of  which  over  two-thirds  is  cultivated 
and  assessed  at  about  Rs.  36.  Possession  passed  at  once  of 
the  entire  holding,  of  which  the  profits  ai-e  presumably  not  less 
than  Wf.  100  a  year,  but  the  profits  were  to  be  set  off  against 
interest  on  Rs.  20n  only,  the  remaining  Rs.  400  mortgage 
money  beariug  interest  at  Ks.  iS  per  cent,  or  Rs.  72  a  year. 
There  was  also  a  conditional  sale  clause. 

The  plaintiffs  claimed  redemption  at  Rs.  300  and  v»'ere 
given  a  decree  by  the  Suboidinate  Judge  at  Rs.  816,  made  up 
of  Rs.  600  principal  and  Rs-  21G  interest  for  three  years.  The 
plaintiffs  accepted  this  decree,  but  on  an  appeal  by  the  defendants 
the  lower  appellate  Court  found  that  the  conditional  sale 
clause  had  taken  effect  under  valid  notice  proceedings  of  1887, 
and  thereon  dismissed  plaintiffs'    suit. 

The  notice  proceedings  were  not  carefully  examined  by 
the  learned  Divisional  Judge,  and  we  cannot  agree  with  him 
that  they  Avere  in  order.  On  the  contrary  they  were  patently 
defective  and  this,  no  doubt,  explains  why  the  mortgagees  did 
not  follow  them   up  with  a  foreclosure  suit. 

Imam  Dakhsh  died  in  1884,  and  his  heii's,  Buta,  Shahr 
Yar,  Nasir  and  Bur  ban  Din  (see  pedigree*,  at  once  claimed 
possession  of  the  land  on  the  ground  that  the  mortgage  was 
fictitious.  Their  suit  was  dismissed  on  the  30th  July  1884,  but 
they  had  asserted  their  title  as  heirs  in  the  plainest  possible 
way  and  only  failed  because  the  mortgage  was  pronounced 
valid. 

In  the  notice  proceedings  of  1887  no  attempt  was  made  to 
proceed  against  any  of  the  heirs  of  Imam  Bakhsh,  except  Buta 
and  Shahr  Yar,  though,  as  admitted  by  defendants'  pleader, 
Nasir  and  Burhan  Din  did  not  die  till  many  years  later.  This 
defect  alone  is  vital  (61  P.  B.    1892)  (1),  but   further  the  notice 

(Ij  51  P.  R.  1892  {Maya  Shah  v.  Feroz  Din). 
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proceedings  made  no  reference  to  section  7  of  Regulation  XVII 
of  1806  (24  P.  E.  1895  (1),  21  P.  B.  1903  (2)  and  28  P.  E. 
1908)  (3),  and  did  not  specify  the  amount  to  be  paid  by  the 
mortgagor  within  the  year  of  grace  (8-i  P.  B.  1882)  (4). 

There  were  other  minor  defects  also,  but  we  need  not  specify 
them  as  it  is  clear  that  defendants  did  not  rely  on  the  1887 
proceedings  in  the  first  Court.  They  referred  to  them  in  para. 
6  of  their-  written  statement,  but  in  para.  7  they  laid  no  stress 
on  the  point,  and  there  was  consequently  no  issue  about  the 
validity  of  the  notice.  Finally,  on  the  2Gth  June  1907,  the  very 
day  on  which  the  Subordinate  Judge  delivered  judgment,  all 
the  defendants  concerned  jointly  said  in  explicit  terms  that 
they  surrendered  any  plea  of  absolute  title  by  virtue  of  the 
conditional  sale  clause. 

In  the  face  of  all  this  Ave  must  hold  that  the  lower  appel- 
late Court  was  wrong  in  allowing  the  question  to  be  raised  in 
appeal,  as  well  as  in  finding  that  such  defective  notices  should 
be  acted  on  over  20  years  afterwards.  The  defendants  have 
established  no  title  as  owners  and  can  only  fall  back  on  their 
position  as  mortgagees. 

There  is  then  no  dispute  about  anything  except  the  amount 
to  be  now  fixed  as  redemption  money.  The  defendants  de- 
manded Rs.  1,728  as  interest,  but  we  think  that  the  Subordi- 
nate Judge  was  clearly  right  in  allowing  only  Rs.  216  in 
addition  to  the  principal  of  Rs.  600.  The  mortgage  deed  was 
cleai-ly  drawn  and  specified  that  the  land  should  be  taken  over 
as  sold  outright  on  failure  of  the  mortgagor  to  pay  the  principal 
with  interest  for  three  years.  The  defendants  themselves 
understood  this,  as  shewn  by  their  ineffectual  notice  proceedings 
in  1887,  They  were  in  possession  and  could  not  in  tei-ms  of 
the  deed  pile  up  an  interest  demand  against  the  mortgagor  for 
more  than  three  years,  there  being  no  independent  covenant 
as  to  interest  to  justify  them  under  the  ruling  in  92  P.  E. 
1908  (5). 

We  are  asked  by  defendants'  pleader  to  at  least  allow 
further  post  diern  damages  at  Rs.  72  a  year  for  six  years  with 
reference  to  the  rulings  73  P.  E.  1892  (6)  and  (more  particu- 
larly)   95  P.  E.    1902  (7),  but  on  the  facts  of  the  present  case 

(1;  24  l\  R.  1995  {Wasawa  Singh  v.  Rura). 
{2)  21  P.  R.  1903  (Ravi  Chand  v.  Sandal  Khan). 
(3j  28  P.  R.  1908  [Balwant  Singh  v.  Ram  Das). 
(4j  84  P.  R.  1882  (Mehro  v.  Suja). 
{5)  92  P.  R.  1908  {Qhulam  Haider  v.  Phaphal). 
(6;  73  P.  R.  1892  {Sheo  Chand  v.  Chunna). 
(J)  93  P.  R.  1902  {Jauahir  Mai  v.  Raja  Shah). 
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we  do  not  see  our  way  to  exercising  discretion  of  the  kind  in 
defendants'  favour.  They  have  enjoyed  the  profits  of  a  very 
large  area  for  some  30  yeirs  in  return  for  a  comparatively 
small  outlay.  They  are  not  in  equity  entitled  to  any  larger 
sum  than  was  contemplated  by  their  deed,  and  by  this  their 
legal  demand  for  interest  is  limited  to  Rs.  216.  They  could 
have  foreclosed  for  that  amount  if  they  wished,  but  cannot 
benefit  from  their  own  negligence  in  the  matter  of  notice  under 
the  conditional  sale  clause. 

The  appeal  of  the  plaintiffs  is  accordingly  accepted.  The 
decree  of  the  lower  appellate  Court  is  set  aside,  and  in  its  place 
we  restore  the  decree  of  the  first  Court  in  plaintiffs'  favour  for 
possession,  by  i^edemption,  of  the  land  in  suit  on  payment  of 
Rs.  816.  Under  rule  7  of  Order  XXXIV,  Civil  Procedure 
Code,  the  decree  will  specify  that  this  sum  of  Rs.  816  must  be 
paid  into  the  first  Court  by  the  plaintiffs  within  six  months 
from  the  date  of  the  decree.  The  plaintiffs  will,  if  they  deposit 
the  money  within  the  period  prescribed,  recover  their  costs 
from  the  defendants  1,  2,  5  and  6  in  the  lower  appellate 
Court  and  in  this  Court,  the  Subordinate  Judge's  order  that 
the  parties  should  bear  their  own  costs  in  his  Court  being 
maintained. 

Appeal  accepted. 


No.  58. 

Before  Eon.  Sir  Alfred  Kensington,  Kt.,  Chief  Judge, 

and  Son.  Mr.  Justice  Beadon. 

BHACWAN  DAS— (Plaintiff)  -APPELLANT 

Versus 

MUSSAMMAT  RAM  BAT— (Defendant)- RESPONDENT. 

Civil  Appeal  No.  1033  of  1 909. 

Burden  of  -proof— as  to  consideration  for  a  sale  effected  by  registered 
deed— where  vendee  has  slept  over  his  rights  for  a  considerable  time. 

PlaintifE  sued  on  17th  ilarch  1908  for  possession  of  land  and  house 
property  as  vendee  under  a  sale  deed  executed  and  registered  in  September 
1900,  the  alleged  vendor  died  in  1901  and  mutation  was  made  in  favour  of 
his  widow,  the  present  defendant,  without  objection  by  the  plaintifi. 

Held,  following  68  P.  R.  1900  (1),  that  under  the  circiunstances  of  the 
case  the  lower  Courts  were  right  in  placing  the  07ius  of  proving  consideration 
for  the  sale  on  the  plaintiff  notwithstanding  registration  of  the  sale  deed. 

(1)  68  P.  R.  1900  (Ram  Chand  v.  Harnam  Singh). 
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Further  appeal  from  the  decree  of  R.  Scott-Smith,  Esquire,  Divisional 
Judge,  Ferozejjore  Division,  dated  the  Wth  May  1909. 

Shadi  Lai,  for  appellant. 

Muhammad  Sliafi,  for  respondent. 

The  judgment   of  the  Court  was  delivei^ed  bj — 
1th  March  1914.  giR  Alfrkd  Kensington,  C.  J.— The  lower  Courts  have  here 

agreed  in  dismissing  plaintiff's  suit  for  possession  of  land  and 
house  property  of  which  he  claims  to  be  the  v'^endee  under  a 
sale-deed  executed  on  the  26th  and  registered  on  the  28th  Sep- 
tember 1900.  The  suit  was  instituted  on  the  17th  March  1908, 
as  against  the  vendor's  -widow,  both  pTirties  being  mahajans 
by  caste. 

The  alleged  vendor  died  in  or  about  1904,  and  the  defend- 
ant was  apparently  entered  as  owner  of  the  land  in  his  place 
without  any  attempt  by  plaintiff  to  contest  the  mutation  order. 
There  is  no  doubt  a  note  by  the  patioari  on  the  extract  fi'om 
the  records  filed  with  the  plaint,  to  the  effect  that  the  plaintiff 
was  still  disputing  defendant's  title,  but  this  note  seems  to  be 
an  unauthorized  comment  by  ihepatwari,  as  it  is  dated  9th  May 
1907,  and  the  defendant  had  been  already  entered  as  owner  in 
the  jamahandi  for  1 905-06. 

The  plaintiff's    delay  in-  suing  both  during  the  lifetin^e  and 
after  the  death  of  the  vendor,  Amra,   and   his    failure    to   even 
apply  for   mutation  in  reasonable  time,   lay   his   claim  open    to 
very  strong  suspicion.     He  has   attempted    to  explain  the  delay 
by  asserting  that  the   vendor  took  a  separate   lease  of  the   land 
from  him  at  Rs.  205  a  yeai',  simultaneously  with  the  sale.     The 
deed   of  lease   was   nnregistei^ed   and  purported  to  be   for  one 
year   only.     It    was   produced   by     the   plaintiff    on  the   17th 
November  1908,    three  days  after  both  sides  had  closed   their 
case.     Nothing  was  said  about   it   by  plaintiff   when   examined     I 
on  the    13th  November  neither  the  writer  nor  the  attesting  wit- 
ness   Sahi  Ram  were  called  to  prove   the   deed,  and   Sahi  Ram    | 
was  not   questioned  about  it   when  examined   as  plaintiff's  wit-    j 
ness  on  the  20th  October.     "We   must  take  it  that   the  deed  was 
not  proved  and  could  not  be  received   in  evidence,  though  even 
if   this  difficulty  could  be  got  over,  it  would  still  be  of  no  assist- 
ance  to  plaintiff,  as    the  lease  was  clearly  never  acted  on. 

Under  these  highly  suspicious  circumstances  we  think  that 
the  lower  Courts   wei-e  amply  justified    in   following  the  ruling   , 
in  68  P.  R,    1903  (I)  and  in  placing  the  onus    of  proving   con-   1: 

(1)  68  P.  R.  1900  {Ram  Chand  v.  Harnam  Singh).  ' 
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sideration  for  the  sale  on  the  plaintiff  notwithstanding  regis- 
tration of  the  sale-deed.  It  is  then  unnecessary  for  us  to  discuss 
the  grounds  on  which  it  iias  been  held  that  consideration  is 
not  proved,  as  plaintiff's  counsel  felt  obliged  to  admit  that  he 
could  not,  on  the  evidence  produced,  argue  that  the  decision 
against  plaintiff'  wa.s  wrong.  He  could  only  hope  to  succeed 
in  his  ajDpeal  if  he  could  establish  an  error  in  respect  of  the 
burden  of  proof,  and  we  think  that  he  was  well  advised  in 
taking  this  line  as  the  evidence  goes  far  to  show  that  no  money 
really  passed. 

We  cannot  attempt  to  explain  Amra's  execution  cf 
the  deed  where  so  much  is  rendered  obscure  by  plaintiff's 
negligence  to  assert  his  title  in  good  time,  but  it  seems  clear 
enough  that  the  transaction  was,  for  some  reason  or  other,  re- 
cognized by  the  parties  at  the  time  as  not  amounting  to  a 
valid  sale,  and  this  probably  accounts  for  the  refusal  of  the 
arbitrators  to-  act  after  reference  was  made  to  them  at  an 
eai'ly  stage  in  the  proceedings. 

However  that  may  be,  the  appeal  mu.st  fail  on  our  iind- 
ing  that  the  onus  was  rightly  placed  on  tlie  plaintiff.  It  is 
dismissed  with  costs    to  the  defendant. 

Appeal  dismissed. 


No.  59. 

Before  Hon.  Mr.  Justice  Johnstone  and  Hon,  Mr. 

Justice  Shah  Din. 

JINDA  RAM— (Defendant)— APPELLANT 

Versus 

HUSAIN  BAKHSH— (Plaintiff)— AND  MUSSAMMAT 

BAKHTIAR— (Defendant)— RESPONDENTS. 

Civil  Appeal  No.  543  of  1 910. 

Punjab  Pre-cwption  Act,  II  of  1905,  section  13  (1)  seventhly — Urban 
mmovable  property — status  of  Mutawalli  of  a  mosque  and  Manager  of  a 
dharmsala  to  claim  pre-emption — Muhammadin  law. 

Held,  that  the  Mutawalli  of  a  Muliammadan  mosque  has  a  right  of  pre- 
emption, and  can  exercise  that  right,  undei'  section  13  (1)  seventhly  of  the 
Punjab  Pre-emption  Act,  II  of  1905,  in  respect  of  urban  immovable  property 
■which  is  adjacent  to  the  mosque,  and  that  for  the  purposes  of  the  Pre-emption 
Act,  no  distinction  can  be  made  between  the  rights  of  the  Mutawalli  of  a 
mosque  and  those  of  the  Manager  of  a  dharmsala. 

153  P.  R.  1884  (1),  100  P.  R.  1885  (2),  I.  L.  R.  26  AU.  212  (3;,  referred 
to. 

CivU  Appeal  No.  1525  of  1882  (unpublished),  disapproved. 


(1)  153  P.  R.  1884  (Shankar  Das  v.  Said  Ahmad). 

(2)  100  P.  R.  1885  {Shah  Bodhraj  v.  Sundar  Singh). 
(3J  (1903)  I.  L.  R.  26  AU.  212  {Lckliruj  v.  Gurdat). 
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Further   ajypeal  from    the  decree  of  Major  B.  0.  Eoe,  Divisional 
Juilge,  Midtau  Division,  dated  the  I'Mh  Fehrtianj  1910. 

Sheo  Narain,  for  appellant. 

Shah  Nawaz,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — ■ 
10^^  March  1914  Shah     Din,    J. — The  plaintitt'-respondent,    Khuda   Bakhsh, 

is  viutawalli  of  a  mosque  called  the  Bohar  Darwazewali  mosque 
in  the  town  of  Multan.  He  brought  this  suit  for  possession, 
by  pre-emption,  of  two  houses  adjacent  to  the  mosque 
which  were  sold  by  defendant  No.  I  to  defendant  No.  2, 
who  is  now  appellant  before  us,  l)y  a  registered  deed,  dated 
the  10th  January  1908.  Both  the  Courts  below  have  concur- 
red in  deci-eeing  tlje  claim,  and  the  sole  question  for  decision 
in  this  further  appeal  is  whether  or  not  the  plaintiff,  Khuda 
Bakhsh,  as  viutawalii  of  the  mosque  in  question,  was  competent 
to  claim  pre-emption  in  respect  of  the  property  spld  on  behalf 
and  for  the  benefit  of  the  mosque. 

The  appellant's  advocate  has  contended  that  under  Muham- 
madan  Law  a  mutaicalli  of  a  mosque  is  not  competent  to  enforce 
the  right  of  pre-emption  in  the  name  of  the  mosque  and  that  since 
a  mosque  is  not  a  juristic  person,  a  suit  like  the  present  is  not 
maintainable  under  the  Punjab  Pre-emption  Act,  11  of  1905,  which 
admittedly  governs  this  case.  The  learned  advocate  has  had  to 
admit  that  two  published  decisions  of  this  Court,  viz.  No.  loo 
P.  B.  188-i  (1),  and  No.  100  P.  R.  1885  (2),  are  against  him  on 
this  poi.'it  ;  but  he  has  urged  that  the  tir.st  mentioned  decision 
is  unsound,  and  that  the  second  decision,  though  it  approves  of 
No.  153  P.  li.  18-i4  (1),  does  not  deal  directly  with  the  point 
before  us  and  is  not,  therefore,  an  authority  in  support  of  the  I 
plaintiff's  position  As  against  the  decisions  cited,  the  appel-! 
lant's  advocate  has  relied  on  the  unpublished  ruling  of  this 
Court  in  Civil  Appeal  No.  1525  of  1882  and  on  the  opinion  of 
the  learned  author  of  the  Digest  of  Customary  Law  in  the  last 
paragraph  of  Remark  2  undei-  section  97  of  that  work.  Inl 
support  of  his  contention  that  the  mutaicalli  of  a  mosque  cannot 
exercise  the  liglit  of  pre-emption  on  behalf  of  the  mosque,  he 
has  relied  on  Tyabji's  Muhammadau  Law  (Edition  of  1913) 
page  472,  Illustration  (3),  and  page  473.,  paragraph  542. 

On  the  other  hand,  the  respondent's  counsel  has  placed  hif 
reliance  upon  the  published  decisions  of  tliis  Court  above  referrec 
to  and   also    upon  I.  L.    B.    XXVI  All.    212    (3),    Ameer  Ali'f 

(1)  153  P.  R.  1884  (Shankar  Das  v.  »aid  Ahmad). 
{2)  100  P.  /;.  1885  (Shuk  bodhraj  v.  Suiidar  Singh). 
(3j  (11)03)  /.  L.  K.  '2QAII.  n2  {Lckkraj  v.  Gurdat). 
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Muhammadan  Law,  Volume  I  (3rd  edition,  pages  368  and 
587)  ;  and  Abdar  Rahim's  Muhfimmadau  Jurispradence,  page 
218. 

In  the  course  of  his  argument  the  advocate  for  the  appel. 
lant  referred  to  ^farkby's  Elements  of  Law  (6th  edition),  pages 
86 — 91,  and  to  Lord  Halsbury's  Laws  of  England,  Volume  VIII, 
page  303,  in  connection  with  the  definition  of  "  Corporation," 
and  contended  that  a  mosque  was  not  a  corporation  in  the  sense 
in.  which  a  church  or  even  a  Hindu  temple  may  be. 

"We  may  at  once  say  here  that  in  a  case  like  the  present  all 
reference  to  English  Law  on  the  subject  of  the  legal  essentials  of 
"  a  Corporation  "  is  wholly  out  of  place,  for  all  that  we  have  to 
decide  in  this  case  is  whether  under  the  provisions  of  section 
13  (1)  of  the  Punjab  P.e-emption  Act  (II  of  1905)  the  plaintiff, 
in  his  capacity  of  mutawalli  of  a  mosque,  has  or  has  not  a  right 
of  pre-emption  in  respect  of  the  houses  adjacent  to  it. 

Section  13  aforesaid  on  which  the  present  suit  is  based  runs 
as  follows  : — 

"13(1).     The  right  of    pre-emption    in    respect    of    urban 

"  immovable  property  shall  vest — 

*  *  '       *  *  *  » 

"  Seventkli/,  in  a  person  wlxose  immovable  property  is  adja- 
"  cent  to  such  property." 

The  question  for  decision  in  this  case,  then,  is  whether  the 
plaintiff,  who  is  mnfaivalli  of  the  Bohar  Darwazewali  mosque, 
is,  "a  person  whose  immovable  property  is  adjacent  to  "  the 
propel  ty  sold.  It  is  not  disputed  that  the  plaintiff  in  his  capa- 
city of  mutawalli  is  the  manager  of  tlie  mosque  precisely  in  the 
same  way  as  the  head  of  a  Hindu  temple  or  the  Mahant  of  a 
Sikh  shrine  in  this  province  is  the  manager  of  the  religious 
institution  concerned.  Nor  is  it  disputed  that  the  manager  of 
a  dharmsala  or  temple  can  claim  a  x-ight  of  pre-emption  under 
the  Punjab  Pre-emption  Act,  the  soundness  of  the  decisions 
in  No.  ]00  P.  R.  1835  (1),  and  7.  L.  R.  26  All.  page 
212  (2),  on  this  point  being  conceded,  but  it  is  argued  that 
since  a  Muhammadan  mosque  is  not  a  juristic  person  and  cannot 
hold  property  as  a  Hindu  dharmsala  or  temple  can,  no  right  of 
pre-emption  can  be  exercised  by  the  viutaivalli  of  such  a 
mosque. 

The  last  part  of  this  argument  can  be  disposed  of  in  a  ffr-w 
words.  As  observed  by  Mr.  Justice  Abdur  Rahim  in  his 
Muhammadan  Jurisprudence  at  page  218, — "  It  may  be  doubted 
"  whether  the  earlier  Muhammadan  jurists  would   recognise   an 

(1)  109  P.  R.  1885  (Shah  Bodhraj  v.  Sundar  Singh). 

(2)  (1903j  /.  L.  R.  26  All.  212  {Lekhraj  v.  Gurdat). 
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"  artificial  or  juristic  person  *****  B^t  later 
"  jurists  seem  inclined  to  recognise  an  artificial  person  ;  for 
"  instance,  they  would  allow  a  gift  to  be  made  dire  -tly  to  a 
"  mosque,  while  the  ancient  doctors  would  require  the  interven- 
"  tion  of  a  trustee." 

In  Mr.  Tyabji's  Muhammadan  Law  it  is  stated  in 
paragraph  363  at  page  275  that  a  gift  may  be  made  to  a 
mosque  or  other  institution.  The  learned  author  illustrates  this 
proposition  as  follows  : — 

"  A  man  gives  money  for  the  repairs  of  a  masjid  and 
"  for  its  maintenance  and  for  its  benefit.  This  is  valid  ;  for,  if 
"  it  cannot  operate  as  a  waqf,  it  operates  as  a  transfer  by 
"  way  of  gift  to  the  masji'l,  and  tlie  establishing  of  property 
"in  this  manner  to  a  mnsjld  is  valid  being  completed  by 
"  taking  possession.  *  *  *  *  *  If  he  say  T  have 
"  given  my  mansion  to  the  masjid,  it  is  valid  as  a  transfer 
"  requiring  delivery.  If  he  should  say,  '  this  tree  to  the 
"  masjid  '  it  would  not  belong  to  the  masjid  until  delivered  to 
"  the  manager  of  the  masjid" 

In  paragraph  542  at  page  473  Mr.  Tyabji  says,  that  any 
person  who  is  competent  to  hold  property  is  competent  to 
pre-empt  ;  and  since,  as  we  have  seen  above,  a  mosque  can 
hold  property,  there  is  no  reason  why  it  should  not  be  regarded 
as  a  juristic  person  and  therefore  competent  to  claim  pre-emp- 
tion. 

But  tho  appellant's  learned  advocate  lelieson  Illustration 
(3)  given  at  page  47 i  of  Mr.  T3'abji's  book,  which  is  as 
follows  : — 

"  Part  of  a  land  is  waqf,  and  the  other  part  belongs  to 
"  S.,  who  sells  it  to  B.  Neither  the  mutaioalli  of  the  waqf 
"  nor  the  beneficiary  under  it,  not  even  if  he  be  "  a  single 
'•  "  individual,"  can  pre-empt." 

This  illustration  is  based  partly  on  Volume  II,  page  178, 
and  partly  on  Volume  I,  page  473,  of  Baillie's  Digest  of 
Muhammadan  Law.  Volume  II  of  ihe  Digest  relates  to  Imameea 
or  Shia  Liw  and  we  are  not  concerned  with  it  in  this  case  ;  it  is 
the  Hannfi  law  that  we  have  to  look  to  in  ihis  connection  ;  and 
that  law  is  dealt  witi  in  Volume  I  of  Baillie's  Digest.  At 
page  473  of  that  Volume  the  6th  condition  of  the  exercise 
of  the  right  of  pre-emption  is  set  out  in  these  terms  : 

"  There  must  be  milk  or  ownership  of  the  Shufee,  or  pre- 
"  emptor,  at  the  time  of  the  purchase,  in  the  mansion  on  account 
"  of  which  he  claims  the  right  of  pre-emption.  So  that  he 
"  h^'S   no   right  on   account  of  a  mansion  of  which    he  is  merely 
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"  the  tenant  for  hire,  or  that  he  has  sold  before  the  purchase  or 
"  has  converted  into  a  masjid  or  place  of  worship." 

At  page  474  of  the  same  Yolame  the  following  passage 
occurs  : — 

"  When  it  is  said  that  akar  are  proper  objects  of  the  right 
"  of  pre-emption,  it  is  bj  virtue  of  a  right  of  milk,  or  ownership, 
"  that  thej  are  so.  Hence,  if  a  mansion  were  sold  by  the  side  of 
"  a  waqf,  the  appropriator  would  have  no  right  of  pre-emption  ; 
"  nor  could  the  mntawall/'  or  Superintendent  take  it  under 
"  that  right." 

It  was  this  passage  (which  occurs  at  page  478  of  the  2nd 
edition  of  Baillie's  Digest)  that  was  relied  upon  in  the  unpub- 
lished decision  of  this  Court  in  Civil  Appeal  No.  1525  of  1882, 
which  is  cited  with  approval  in  Sir  William  Rattigan's  Digest 
of  Custom-iry  Law,  7th  Edition,  page  161. 

The  case  of  1882  was  a  case  in  which  the  pre-emptor,  who 
was  a  mutawalU  of  a  mosque  had  claimed  pre-emption  in  respect 
of  certain  property  which  adjoined  certain  Hujras  attached  to 
the  mosque,  and  Mr.  Justice  Rattigan  held  that  since  the  Hujras 
by  virtue  of  which  the  plaintiff  claimed  pre-emption  were  part 
of  waqf  property  he  had  not  such  a  proprietary  right  or  milk  in 
the  Hujras  as  to  found  a  claim  for  pre-emption  upon  them. 

Now,  the  proposition  laid  down  in  Baillie's  Digest 
does  not  find  support  from  the  recent  authorities  on 
Muhammadan  Law  ;  but  even  if  the  doctrine  of  Muham- 
madan  Law  were  as  stated  by  Baillie,  it  does  '.;ot  follow 
that  in  the  present  case  the  plaintiff,  as  mutaivalli  of  the 
mosque  which  is  adjacent  to  the  property  sold,  has  no 
right  of  pre-emption  in  respect  of  it  under  section  13  (1), 
clause  seventhly,  of  the  Punjab  Pre-emption  Act.  Under  the 
said  clause  it  is  not,  in  our  opinion,  an  essential  condition  of 
the  valid  exercise*  of  the  right  of  pre-emption  by  the  present 
plaintiff  that  he  should  be  proprietor  of  the  mosque  in  the 
same  sense  in  which  he  would  be,  for  instance,  proprietor  of  his 
own  private  dwelling  house  ;  all  that  it  is  necessary  for  him 
to  establish  is,  that  he  is  the  sole  guardian  and  manager  of  the 
mosque  and  of  the  property  appertaining  thereto,  that  the  legal 
ownership  in  the  mosque  and  the  property  attached  does  not 
vest  in  any  other  person,  and  that  he  alone  deals  and  is  ent  itled 
to  deal  with  the  outside  world  on  behalf  and  for  the  benefit 
of  the  mosque  in  all  its  legal  relations.  It  is  in  this  sense  that 
the  mutawalU  of  a  mosque  or  the  manager  of  a  Hindu  religious 
institution,  by  whatever  name  he  may  be  called,  can  be  appropri- 
ately said  to   be  "  a  person  whose  immovable  property,  "  though 
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it  i.s  not  his  private  property,  clothes  him  with  a  right  of  pre- 
emption regarding  property  contiguous  to  the  mosque  or  temple, 
as  the  case  may  be,  under  clause  seventhly  of  section  13  (1)  of 
the  Punjab  Pre-emption  Act. 

So  far  as  the  enactment  in  question  is  concerned, 
there  can  be  no  distinction  whatever  between  a  temple 
or  Jharmsala  and  a  mosque  ;  both  ai^e  religious  buildings 
or  institutions  and  as  such  have  been  treated  exactly  alike 
in  sub-section  (2)  of  the  section,  and  if  the  manager  of  a  temple 
or  dharmsala  is  competent  to  bring  a  suit  for  pre-emption 
(which  is  not  disputed),  there  is  no  reason  in  principle  why  the 
mutawallioi  a  mosque  should  not  be  able  to  exercise  the  same  right, 
apart  altogether  from  the  provisions  of  the  Muhammadan  Law. 
No.  luO  p.  B.  1885  (1),  and  /.  L.  R.  26  All.  page  212  (2),  are 
clear  authorities  in  support  of  the  view  that  no  real  distinction 
exists  as  regards  the  applicability  of  the  rule  of  pre-emption 
between  the  two  classes  of  religious  institutions.  In  the  Allahabad 
case  it  was  held  that  a  manager  of  a  Hindu  temple  who  as  such 
manager  holds  a  zamindari  property  on  behalf  of  the  temple,  has 
the  same  rights  of  pre-emption  under  the  village  Wajib-ul-arz  as 
any  other  zamindar  in  the  village  may  possess.  Similarly,  in 
No.  100  P.  li.  1885  (1)  our  own  Court  held  that  there  is  no  rule 
of  law  which  prevents  the  proprietors  of  a  dharmsala  or  similar 
institutions  from  claiming  pre-emption  under  the  pre-emption 
law  and  we  entirely  fail  to  understand  on  what  principle  the 
position  of  the  mutawalU  of  a  mosque  can  be  differentiated 
from  that  of  the  manager  of  a  dharmsala  for  purposes  of  tbe  law 
of  pre-emption.  If  there  is  no  distinction  between  the  two 
cases,  it  is  clear  that  the  present  plaintiff  was  competent  to  bring 
his  suit  for  pre-emption  under  the  Punjab  Pre-emption  Act- 

The  grounds  upon  which  the  mutawalU  of  a  mosque  should 
be  allowed  to  exercise  a  right  of  pre-emption  are  very  fully 
discussed  in  No.  153  P.  B.  1884  (3),  and  we  entirely  agree  in 
the  view  expressed  by  the  leai-ned  Judges  in  the  following 
passage  in  their  judgment  in  that  case  : — 

"  As  to  the  second  point  we  are  of  opinion  that  though  theore- 
"  tically  t<;a;7/ property  belongs  to  no  human  owner,  nevertheless  a 
"  moaque — as  a  concrete  example  of  waqf — is  an  institution,  and 
"  its  possession  is  legally  maintained  by  its  lawful  guardian  for 
"the  time  being;  in  virtue  of  his  position  the  guardian  can 
"  resist  trespass,  recover  debts,  make  purchases  and  mortgages, 
"  all    in  virtue    of  the  inght  which  resides  in  the  institution.     In 

(1)  100  P.  R.  18S.5  (Slmh  Bodkraj  v.  Sandar  Singh). 

(2)  fl903)  /.  L.  R.  26  ALL  212  {Lekhraj  v.  Gurdat). 
(3,  153  P.  11.  1831  (Shankar  Das  v.  Said  Ahmad). 
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•'  the  same  way,  we  tliiuk,  the  mosqne  as  an  institution  might 
"  acquire  an  easement  by  prescriiJtiou  and  that  being  so,  we 
"  cannot  think  of  any  rule  or  principle  by  which  we  could  deny 
"  to  the  mosque  (as  an  institution)  the  same  right  of  preventing 
"  strangers  approaching  its  walls  by  the  exercise  of  a  right  of 
"  pre-emption,  as  other  house-holders  have.  The  object  of  the 
"  right  of  pre-emption  is  to  secure  the  cohesion  of  families,  and 
"  obviate  the  inconvenience  of  a  mixed  or  alien  neighbourhood 
"  among  private  house-holders.  Now,  it  can  hai'dly  be  denied  that 
"  exactly  the  same  convenience  which  results  to  a  private  house 
"  from  the  exercise  of  the  right,  may  result  also  to  a  mosque. 

"  We  have  no  hesitation  in  deciding,  on  this  principle,  that 
"  the  mosque  as  an  institution  has  practically  proprietary  rights 
"  exercised  through  the  guardian,  and  that  one  of  the  rights  ifl 
"  to  claim,  on  the  ground  of  vicinage,  a  right  of  pre-emption  in 
"  the  case  of  sales  of  adjoining  properties." 

For  the  foregoing  reasons,  we  hold  that  the  plaintiff -respond" 
ent,  Khuda  Bakhsh,  in  his  capacity  of  mutaivalU  of  the  Bohar 
Darwazewali  mosque,  had  a  right  of  pre-emption  in  respect  of  the 
property  sold  ;  and  we  accordingly  maintain  the  decree  of  the 
lower  appellate  Court  and  dismiss  this  appeal  with  costs.  The 
cross-objections  filed  by  the  plaintiff-respondent  under  order 
XLI,  rule  23,  Civil  Procedure  Code,  have  not  been  pressed  by 
his  counsel  and  we  reject  them. 

Appeal  dismissed. 

No.  60. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon. 
Mr.  Justice  Chevis. 

BASAWA  SINGH— (Plaintiff)— APPELLANT 

Versus 

NATHA  SINGH  AND  OTHERS -(DEFENDANia)— 

RESPONDENTS. 

Civil  Appeal  N"o.  196  of  1912. 

Punjab  Pre-emption  Act,  II  of  1905,  section  12  (c)  secondly— whether  a 
thulla  is  a  sub-division,  within  meaning  of  the  clause. 

Where  it  was  found,  as  in  this  case,  that  the  village  was  divided  into 
two  pattis,  called  patti  Jatan  and  palti  Gujaran,  and  that  2^o'<i  Jatan  was 
further  divided  into  two  thullas,  and  each  thulla  had  a  separate  shamilat 
thulla,  in  which  the  proprietors  of  the  other  thulla  had  no  share,  and  each 
thulla  was  entered  in  and  authenticated  by  the  Settlement  Record— 

Held,  following  the  principle  laid  down  m  169  P.  R.  1889  (1),  that  the 
thullas  were  sub-divisions  of  the  village  within  the  meaning  of  section  12  (c) 

(1)  169  P.  R,  1889  {Bhagat  Hira  Nancl  v  LaL  Kkaii,). 
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secondhj  of  the  Pimjab  Pre-emption  Act,  1905,  notwithstanding  that  the  sub- 
division of  patti  Jatan  into  two  thullas  was  made  on  the  khct  bat  and  not 
on  the  chak  bat  principle. 

69  P.  R.  1893  (1),  76  P.  R.  ISU  (2),  -15  P.  R.  1897    (3j  and  112  P.  L.  R. 
1905  (4),  referred  to. 
Second  appeal  from  the  decree  of  H.  A.  Bosr,  Esquire,  Dicisional 

Judge,  Inidliiana  Division,  dated  the  19th  December  1911. 

Lajpat  Rai,  for  appellant. 

Dasaundha  Singh,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 
lOth  March  1914.  Shah  Dix,  J. — This  appeal   and   appeal   No.  197   of  1912 

are  connected  and  both  will  be  disposed  of  in  one  judgment. 
These  two  appeals  have  arisen  out  of  two  pre-emption  suits 
brought  by  Basawa  Singh,  plaintiff,  against  the  defendants  in 
respect  of  two  separate  plots  of  agricultural  land  which  are 
situate  in  thnlla  Hari  Singh  of  mau:a  Burj  Hai-i  Singh,  tahsil 
Jagraon,  District  Ludhiana,  and  which  were  sold  by  two  sale- 
deeds,  dated  the  15th  June  1908  and  1st  May  1909,  respectively. 

One  of  the  pleas  raised  by  the  vendees  was  that  the 
thiilla  in  which  the  lands  in  suit  are  situate  is  not  a  sub- 
division of  the  village  within  the  meaning  of  section  12  (c), 
secondly,  of  the  Punjab  Pre-emption  Act,  II  of  1905,  and  that 
therefore  the  plaintiff  had  no  prefei'ential  right  of  pre-emption 
as  against  the  vendees. 

We  may  state  here  that  the  village  is  divided  in 
two  pattis,  called  patti  Jatan  and  patti  Gujaran,  and 
patti  Jatan  is  further  sub-divided  into  two  thullas  known 
as  thidla  Hari  Singh  and  thidla  Gattu  Singh.  The  land  in 
suit  is  situate  in  thidla  Hari  Singh  ;  and  the  plaintiff  is  also 
a  land- owner  in  that  thidla.  Of  the  ten  vendees  three  own 
lands  in  thulla  Hari  Singh,  but  the  rest  do  not,  having  only 
a  share  in  the  shamilat  of  patti  Jatan.  If  thulla  Hari  Singh 
be  held  to  be  a  sub-division  of  the  village  within  the  meaning 
of  clause  (c)  of  section  12  of  the  Pre-emption  Act,  then  it  is 
.clear  that  the  plaintiff  has  a  superior  right  of  pre-emption  not 
only  against  the  vendees  who  own  no  land  in  the  said  thulla 
but  also  against  the  three  vendees,  who  are  land-owners  thex'ein, 
inasmuch  as  the  last-mentioned  vendees  have  by  associating 
with  themselves  in  the  purchase  persons  who  are  strangers 
forfeited  their  own  right  of  pre-emption. 

(1)  69  P.  R.  1893  (Uttam  v.  Buta). 

(2)  76  P.  R.  1894  (Smida  v.  ilnjja  Singh). 

(3)  45  P.  R.  1897  (Dija  v.  Bishan  Singh). 

(4;  142  P.  L.  R.  19U5  {Sktr  Singh  v.  Maluk  Singh). 
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The  first  Court  held  that  thidla  Hari  Singh  is  a  recog- 
nized sub-division  of  the  village,  and  therefore  decreed  the 
plaintiff's  claim  in  each  suit.  On  appeal  the  Divisional  Judge 
has  come  to  a  contrary  conclusion  holding  that  thulla  Hari 
Singh  was  not  such  a  well-marked  section  of  the  village  as  to 
be  considered  a  sub-division  of  it  for  pui-poses  o£  pre-emptiou. 
He  has  accordingly  held  that  the  plaintiff  has  not  a  preferen- 
tial right  of  pre-emption  in  resp'ect  of  the  lands  sold  and  has 
dismissed  both  the  suits. 

The  question  involved  in  both  these  second  appeals  is 
whether  or  not  thulla  Hari  Singh  is  a  sub-division  of  village 
Burj  Hari  Singh  within  the  meaning  of  section  12  (o),  secondly, 
of  Act  II  of  1905. 

For  the  appellants  reliance  has  been  placed  upon  No.  169 
P.  B.  of  1889  (p.  588,  para.  2)  (1),  No.  69  P.  R.  1893  (2)  and 
No.  76  F.  li.  189-J!  (3),  while  the  pleader  for  the  respondents  has 
cited  No.  45  P.  P.  1897  (4),  and  an  unpublished  decision  of 
the  Court  in  Civil  Appeal  No.  518  of  1902,  printed  as  No.  142 
P.  L.  R.  1905  (5;. 

The  history  of  the  village  whicli  is  given  in  the  Shajra- 
nasah  oi  the  settlement  of  1882  shews  that  the  village  was 
founded  in  Samhnt  J  882,  and  that  soon  after  its  foundation  it 
was  divided  into  two  equal  pattis  called  patti  Jatan  and  patti 
Gujaran,  the  division  of  the  village  area  taking  place  on  the 
chak-hat  principle  Thex-eafter  the  land  compiised  in  patti 
Jatan  was  divided  half  and  half  and  constituted  into  two  thullas, 
thulla  Hari  Singh  and  thulla  Gattu  Singh,  bat  the  division  was 
made  on  the  Jchet-bat  basis.  The  lands  in  thulla  Hari  Singh  are  said 
to  be  owned  by  13  tribes,  eight  of  which  are  Jats  of  different  gots. 

The  Divisional  Judge  has  held  that  since  the  lands 
oi  patti  Jatan  wei-e  divided  into  two  thullas  on  the  khet'bat 
principle,  and  not  on  the  chak-hat  basis,  neither  of  the  two 
thullas  can  be  regarded  as  a  sub-division  of  the  village  within 
the  meaning  of  section  12  (c)  of  the  Punjab  Pre-emptioQ  Act. 

Now,  in  No.  169  P.  R.  1889  (1),  where  the  question  for 
decision  was  whether  a  taraf  in  mauza  Rawalpindi  (which, 
according  to  the  entries  in  the  Settlement  Flecord,  was  divided 
into  tarafs)  was  or  was  not  a  sub-division  within  section  12, 
clauses  (c)  and  (d),  of  the  Punjab  Laws  Act,  it  was  observed 
by  Rivaz,  J.  : — "  Thei'e  is  nothing  in  section  12  of  the  Punjab 
"  Laws  Act  which  leads    us  to  believe  that  the  term  '  sub-divi- 

(1)  169  P.  R.  1889  (Bhagat  Hira  Nand  v.  Lai  Khan). 

(2)  69  P.  R.  1893  {Uttam  v.  Buta). 

(3)  76  P.  R.  1894  (Sadda  v.  Majja  Smgh). 

(4)  45  P.  R.  1897   Bija  v.  Bishaii  Singh). 

1^5;  142  ?.  L  R.  1905  i^S/ier  2ingh  v.  M.alak  Smgh), 
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"  sion  '  in  clauses  (c)  and  (d)  is  to  be  constrned  with  reference 
"  to  any  particular  j'rinciple  of  division.  All  that  is  necessary 
"  to  show  to  biing  a  case  within  the  above  clauses  is  that  the 
"  village  is  divided  into  recognized  sub-divisions,  and  it  is 
"  shewn  by  the  Paticaris  evidence  and  the  other  evidence  in 
"  this  case  that  Rawalpindi  is  so  divided  and  that  the  boun- 
"  daries  of  the  taraf  are  entered  in  the  Settlement  Record." 

No.  69  P.  R.  1893  (1),  was  a  case  relating  to  village 
Baddowal  in  the  Ludhiana  District.  The  village  was  divided 
into  two  fjattis,  each  of  which  was  sub-divided  into  thullas. 
The  plaintiffs  claimed  ja-e-emption  on  the  ground  that  their 
land  and  the  land  sold  was  in  the  same  thulla,  whereas  the 
vendees  held  no  land  in  this  tJmlla,  but  in  another  thulla  of 
the  same  pattL  It  was  held  by  this  Court  that  the  thullas 
were  sub-divisions  Avithin  the  meaning  of  section  12,  chiUiies 
(e)  and  (d)  of  the  Punjab  Laws  Act.  Mr.  Justice  Rivaz  in  the 
couiseof  his  judgment  says  : — "  There  appears  to  us  to  be  no 
''  straining  of  language  necessary  to  enable  us  to  hold  in  con- 
"  struing  the  above  clauses,  that  a  village  sub- divided  into 
*'  Pattis,  which  are  again    sub-divided    into  thullas,    may  be  not 

"  incorx'ectly   spoken    of    as    sub-divided   into   thvllas 

"On    pi'inciple it    seems  most  desirable   that   in  villages  at 

"  least  a  propnetor  holding  land  in  any  sub-division  recog- 
"  nized  by  the  Settlement  Record,  be  it  a  tarof,  patti,  thulla  or 
"  Dheri,  should  have,  as  regards  land    sold  in  that  sub-division, 

,  "  a  right  superior  to  anyone   whose   land  is   outside  it ., 

"  On  f  ho  whole,  then,  we  are  of  opinion  that  the  intention  of 
"  the  Legislature  in  enacting  clauses  (c)  and  (d)  of  section  12 
"  of  the  Act  was  not  only  to  recognize  the  name  or  primary 
"  sub-divisions  of  the  village,  but  also  any  further  divisions  of 
"  such  sub-divisions  as  are  well  ma:ked  and  aie  authenticated 
•'  by  the  Settlement  Record  and  the  history  of  the  village." 

In  76  P.  R.  1&94  (2;,  it  was  held  tliat  where  a  patti  of  a 
village  is  sub-divided  into  thullas  a  thulla  may  be  a  sub-divi- 
sion of  the  village  within  the  meaning  of  clause  (tZ)  of  section 
12  of  the  Punjab  Laws  Act,  and  in  the  particular  instance! 
befoi-e  the  Court  it  was  found  that  the  thulla  in  which  the 
land  sued  for  was  situate  was  such  a  sub-division. 

No.  45  p.  R.  1897  (3),  was  a  case  relating  to  Mauza 
Jhalian  Khurd  which,  accoi-ding  to  the  pre-emptor,  was  divided 
into  two  pattis,    one   of  Saints  and   the   other  of   Jats,  and  the 

(Ij  69 P.  li.  1893  (Uttam  v.  Buta). 

(i'l  76  P.  li.  1^94  (Sadda  v.  ijajja  Singh  k 

{(i)  45  i'.  K.  icdl  iBrja  v.  Bi^han  Singh). 
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claim  was  based  on  the  ground  of  the  plaintiff  being  a  land- 
owner in  the  patti  in  which  the  land  sued  for  was  situate. 
This  Court  found  that  there  were  no  recognized  patHs  in  the 
village.  At  page  203  of  the  i-ecord  the  judgment  runs  as 
follows  : — "  We  are  of  opinion  that  on  the  whole  the  finding  on 
"  it  (i.e.y  on  the  question  whether  the  Sahiis  and  Jats  were 
"  members  of  distinct  pattis)  must  be  that  thej  are  not.  There 
"  is  admittedly  no  tenntorial  division  between  tlie  two  groups. 
"  The  Settlement  Record  does  not  recognize  any  pattis.  On 
"  the  contrary  the  Shajra-nasab  says  that  there  are  none.  The 
"  two  sections  hold   their  lands    for  the    most  part   in  different 

"  portions  of  the  village,   but  some  lands  lie    intermixed 

"  There  is  no  Shnmilal  Patti  and  nothing  common  to  one 
"  group  of  proprietors  in  whi'^'h  the  members  of  the  other 
"group  have  no  interest.  The  Shamzlat  of  the  v^illage  was 
"  lately  divided,  not  according   to  pattis,  but  among  proprietors 

"  accoi'ding  to   khewat  taking  the  village  as  a    whole The 

"  fact  that  the  Settlement  Record  does  not  recognize  any  sub- 
"  divisions  in  the  village  based  on  the  separate  gi^ouping  of  the 
"  Jat  and  Saini  proprietors  seems  to  us  to  be  a  very  strong 
"  argument  against  giving  superiority  to  the  plaintiff  under 
"  .section  12,  clause  ('/)." 

In  the  unpublished  decision  in  Civil  Appeal  No.  518  of 
1902  it  was  held  that  in  village  Phern  SheJiar,  Talisil  Feroze- 
pur,  zails  into  which  a  [mtti  Avas  sub-divided  were  not  sub- 
divisions of  the  village  for  the  purposes  of  section  12  (c)  of 
the  Punjab  Laws  Act,  as  a  reference  to  the  history  of  the 
village  and  the  Settlement  Hecord  showed  that  the  zails  in 
question  were  constituted  by  mere  arbitrary  grouping  together 
of  certain  holdings,  so  as  to  form  an  association  of  pi'oprietors 
■with  no  connecting  ties  of  any  gi'eat  soi-t.  AVithin  the  zails 
there  was  no  measure  of  rights  other  than  actual  possession, 
and  the  village  as  a  whole  was  classed  in  the  Record  as  Bhaia- 
cliara.  The  learned  Judges  observed  that  no  rule  of  universal! 
application  can  be  laid  clown  as  to  what  constitutes  the 
village  sub'divisions  for  the  purposes  of  Pre-emption  Law,  and 
they  were  of  opinion  that  "  there  must  be  some  one  or  more 
"well-defined  attributes  to  justify   treatment  of   a  section  of... 

"a   village   as    a    sub-division and   in     determining   the 

"  point,  the  first  thing  to  be  looked  to  is  the  history  of  the 
"  village  so  far  as  it  can  be  ascertained  from  the  Settlement 
"  Record." 

In  the  present  case  we  find  that  each  of  the    two  thullas  in 
i*attl  Jatan  has  a   separate  Shamilat   thulla   in  which   the  pro- 
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prietors  of  the  other  thilla  have  no  share,  and  that  each  Thvlla 
is  entered  in  and  authenticated  by  the  Settlement  Recard. 

In  view  of  the  observations  of  the  learned  Judges  in  No.  169 
P.  B.  of  1889  (1),  that  the  term  "  sub-division"  is  not  to  be  con- 
strued with  refeience  to  any  particular  principle  of  division,  we 
are  unable  to  agree  with  the  Divisional  Judge  that,  because  PatH 
Jatan  has  been  sab-divided  into  two  thtdlas  on  the  Khet-hat 
principle,  therefore  ThuUa  Hari  Singh,  in  which  the  land  in 
suit  is  situate,  is  not  a  sub-division  of  the  village  within  the 
meaning  of  section  12  (c),  secondly,  of  the  Punjab  Pre-emption 
Act  No.  45  P.  R.  of  1897  (2j,  on  which  the  Divisional  Judge 
has  laid  so  much  stress  does  not  help  the  vendees  at  all,  be- 
cause there  the  Settlement  Record  of  the  village  not  only  did 
not  recognize  any  pattis,  but,  on  the  contrary,  the  Shajra-nasab 
distinctly  stated  that  there  were  none.  There  was  no  separate 
Shamilat  PatH  at  all,  and  the  Shamilat  of  the  Avhole  village 
was  held  in  common. 

On  the  whole,  then,  we  are  of  opinion  that  Thulla  Hari 
Singh  is  a  sub -division  within  section  12  (c),  secondly,  of  Act 
II  of  1905  ;  and  it  follows  that  the  plaintiff  has  a  preferential 
i-ight  of  pre-emption  as  against  the  vendees  in  respect  of  the 
lands  in  dispute  in  the  two  suits.  We  therefore  accept  both  the 
appeals,  and,  setting  aside  the  decrees  of  the  Divisional  .Judge, 
we  remand  both  the  suits  to  him  under  order  XLI,  rule  23, 
Civil  Procedure  Code,  for  decision  on  the  merits.  The  stamp 
on  eafh  appeal   will  be    refunded  and    other  costs    will  be  costs 


in  the  cause. 


Appeal  accepted' 


No.  61. 

Before  Hon.  Mr.  Justice  Shali  Bin  ami  Uon.  Mr, 

Justice  Che  vis. 

DULL  A  SINGH  AND  OTHERS— (Plaintiffs)— 

APPELLAlNTS 

Versus 

KHAZAN.A  and  others— (Defendants.!— 

RESPONDENTS. 

Civil  Appeal  No.  655  of  1911. 

Indian  Contract  Act,  IX  of  1872,   section  70— co-xharers— contribution 

towards  expenses  of  liligatiov  carried  on  by  some  co-sharers  uhich  benefitted 

all 

Plaintiffs  and  defendants  are  co-sharers   in   a  joint  khata.    The  land 
formerly  belonged     to  one  K.  S.   and    on  his  death  was    taken  posses- 

(1)  169  P.  R.  1889  (Bhagat  Hira  Nand  v.  Lai  Khan). 

(2)  45  P.  R.  1897  {Bija  v.  Bishan  Singh). 


June,  1914.  ]  CIVIL  JUDGMENTS— No.  61.  209^ 

sion  of  by  two  trespassers.  Plaintiffs  recovered  it  from  the  trespassers 
bj'  suit.  Defendants  subsequently  applied  to  the  Revenue  authorities  for 
partition  and  plaintiffs  then  brought  the  present  suit  for  a  declaration  that 
defendants  are  not  entitled  to  partition  until  they  pay  the  plaintiffs  a  sum  of 
Rs.  500  as  their  share  of  the  expenses  of  #he  former  litigation. 

Held,  following  the  principle  laid  down  in  I.  L.  R.  21  Cal.  49G  P.C.)  (1)— 
That  plaintiffs,  not  having  been  in  any  way  authorised  by  the  defendants 

to  enter  into  the  former  litigation,  in  which  expense  had  been  incurred,   were 

not  entitled  to  recover  any  portion  of  that  expense  from  the  defendants. 

I.  L.  R.  30  Mad.  526    (2),   118  P.  R.  1888   (3J   and  70  P.  R.   1900  (4), 
referred  to. 

Held  also,  that  section  70  of  the  Contract  Act  has  no  application    to  the 
case. 

1.  L.  R.  11  All.  234  (242,  243j  (5),  followed. 

Further  appeal  front,  the  decree  of  T.  P.  Ellis,  Esquire,  Additional 
Divisional  Judge  of  Hoshiarpur,  at  Ludhiana,  dated  the  Srd 
day  of  October  1910. 

Roshan  Lai,  foi^  appellants. 

Brii  Lai,  for  respondents. 

The  judgment  of  the  Conrt  was  delivered  by — 

Chevis,  J. — The  plaintiffs  and  defendants  are  co-sharers  -[^fj^  March  1914. 
in  a  joint  Tchnfa.  The  land  formerly  belonged  to  one  Kapur 
Sing  and  on  his  death,  two  trespassers,  named  Ram  Singh  and 
Narain  Singh,  took  possession.  The  present  plaintiffs  sued 
them,  and  Ram  Singh  and  Narain  Singh  brought  a  cross-suit 
against  the  present  plaintiffs.  Plaintiffs  were  successful  and 
recovered  the  property  fi'om  Ram  Sint^h  and  Narain  Singh. 
Recently  the  defendants  applied  to  the  revenue  authorities  for 
partition,  and  the  plaintiffs  then  objected  that  defendants 
should  contribute  their  share  of  the  expenses  of  the  former 
litigation.  The  plaintiffs  have  now  brought  this  suit  for  a 
declaration  that  defendants  ai-e  not  entitled  to  partition  until 
they  pay  the  plaintiffs  a  sum  of  Rs.oOO  as  their  share  of  the 
expenses  of  the  former  litigation. 

Both  the  lower  Courts  have  dismissed  the  claim,  holding, 
on  the  strength  of  30,  Mad.  526  (2),  and  21  Cal.  496  (1),  that, 
in  the  absence  of  any  contract,  the  defendants  aie  not  liable 
for  any  portion  of  the  co.sts  of  the  former  litigation.  The 
plaintiffs  have  preferred  a  further  appeal  to  this  Court. 

(1)  (1893)  I.  L.  R.  21  Cal.  496  (P.  C.)   {Abdul  Wahid  Khan  v.   Shahika 
Bibi). 

(2)  (1907J  /.  L.  R.  30  Mad.  526  {Halima  Bee  v.  Ro^shan  Bee). 
(?j)  118  P.  R.  1888  (Azmat  v.  Gurmukh). 

(i)  70  P.  R.  1903  {Sahib  Singk  v.  Sher  Singh). 

(5j  fl8SSj  [.  L.  R.  11  Alt.  231  (242,  213j  {GhediLil  v.  Bkagioan  Das), 
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The  ruling  of  tlieTrivy  Council  in  21-6'a/.  496  (1)  seems  to  us 
conclusive.  In  that  case  plaintiffs  and  defendants  were  co-sharers 
in  an  estate.  The  defendant  being  in  possession  of  the  estate 
the  plaintiffs  sued  for  possession  of  their  share.  One  of  the 
pleas  raised  by  the  defendant  was  that  plaintiffs  should  jpay 
their  share  of  money  which  defendant  had  expended  in  good 
faith  in  litigation  for  the  pi'otection  of  the  estate.  The  decision 
of  their  Lordships  on  this  part  of  the  case  is  to  be  found  on 
page  504,  and  is  as  follows  — r 

"  The  proceedings  were  taken  by  the  defendant  for  his  own 
"  benefit  and  without  any  authority,  express  or  implied,  from 
"  the  plaintiffs  ;  and  the  fact  that  the  result  was  also  a  benefit 
"  to  the  plaintiffs  does  not  create  any  implied  contract  or  give 
''  the  defendant  any  equity  to  be  paid  a  share  of  the  costs  by 
"  the  plaintiffs." 

We  are  unable  to  distinguish  the  present  case  from 
the  above.  The  fact  that  in  the  present  case  it  is  the 
plaintiff  who  is  seeking  to  make  the  defendants  liable,  makes 
no  difference  whatever  to  the  principle.  The  above  ruling  is 
followed  in  oO  Mad.  page  526  (2),  and  as  the  learned  Divisional 
Judge  remarks,  there  is  no  ruling  to  the  conti'ary.  The  Divi« 
sional  Judge  rightly  finds  that  US  P.  R  18SS  (8),  and  70  P.  B. 
1900  (4),  whi'-h  were  cited  befoi'e  him,  do  not  help  the  plain- 
tiffs ;  in  the  former  citse  the  only  question  argued  before  the 
Chief  Court  was,  whether  the  suit  was  cognizable  by  a  small 
Cause  Court  and  in  the  latter  case  the  only  question  before  the 
Chief  Court  was,  whether  the  matter  in  dispute  was  res  judicata. 

In  the  first  Court  it  was  argued  that  section  70  of  the 
Contract  Act  was  applicable  to  such  cases.  This  was  not  argued 
before  us,  and  we  need  only  say  that  we  fully  agree  with  what 
is  said  in  11  All.  234  (see  pages  242  and  243)  (5),  as  to  the  non- 
applicability  of  section  70  to  such  cases. 

In  the  present  case  it  is  not  argued  before  us  that  the 
plaintiffs  were  in  any  way  authorized  bj^  the  defendants  to  enter 
into  the  former  litigation,  and  the  Privy  Council  ruling — 21  Cat. 
496  (1) — fully  applies.  We  dismiss  the  appeal  and  uphold  the 
decision  of  the  lower  Courts  dismissing  the  claim,  but  it  is,  as  the 
learned  Divisional  Judge    remarks,  rather  hard  on  the  plaintiffs 


(1)  (1893)  I.  L   R.  21  Cnl.   496  (P.C)   {Abdul  Wahid  Khan  v.  Shaluka 

hibi). 

(2)  (1907)  I.  L.  R.  30  Mad  526  (Halima  Bee  v.  Roshan  Bee). 

(3)  118  P.  R.  1888  [Azmai  v.  Gernukh). 

(4)  70  P.  R.  1900  [Sahib  Singh  v.  Sher  Singh). 

•(5)  (1893)  /.  L.  R.  11  All.  23i  (242,  213)  [Chedi  Lai  v.  Bhagican  Das), 
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that  tlie  defendants  should  reap  the  profit  of  the  former  litiga- 
tion without  having  to  bear  a  share  of  the  expenses,  and  we 
pass  no  order  as  to  costs  of  this  appeal. 

Appeal  dismissed. 


No.  62. 

Before  Hon.  Mr  Justice  Johnstone  and  Hon.  Mr. 
Justice  Shadi  Lai. 

JALAL  DIN  AND  OTHERS— (Defexda^ts)— APPELLANTS 

Versus 

QAIM  DIN— (Plaintiff)— AND  MUSSAMMAT  UMAR  BIBI 

AND  OTHERS— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  1089  of  1911. 

Civil  Procedure  Code.  190S,  order  Q,  rules  \,  2  and  11— amendment  of 
plaint — accidental  omission  of  part  of  the  property  in  a  pre-emption  suit — 
date  of  iiiKlitution  of  suit,  uiiert  anioidmmts  are  alloucd. 

On  7lli  April  1908  a  property  wus  sold  consisting  of  41  kanals  18 
marlas  of  land,  the  second  floo)-<(^  a  hou?c,  share  in  a  well  and  share  of 
shamilat.  On  30th  March  1209  a  suit  for  jire-cmpion  was  brought,  but  in 
the  plaint  the  property  asked  for  was  described  merely  as  41  kanals  18 
marlas  of  land.  On  12th  May  19C9  plaintiff  applitd  for  leave  to  amend 
saying,  he  had  not  intended  to  reroiiEce  iny  jiii  of  tl  e  claim  but  had  by  a 
kitabi  ghalii  omitted  the  house.  The  Court  sanctioned  the  amendment  and 
it  w^as  made.  Still  the  share  of  the  well  and  of  shamilat  was  left  out.  On 
4'th  February  1910  this  defect  was  pointed  out  by  vendee's  pleader  and  the 
plaint  was  on  same  day  returned  for  amendments  and  put  in  finally  fully 
amended  on  16th  P'ebruary  1910. 

Held,  that  order  6,  rule  17,  allows  amendment  of  any  part  of  a  plaint, 
provided  the  amendment  does  not  alter  the  character  of  the  suit  or  introduce 
a  different  cause  of  action. 

Held  also,  that  this  was  a  case  of  inadvertence  and  misdescription  of 
property  claimed  and  not  of  an  intentional  omission  and  the  amendments 
were  accordingly  admissible. 

I.  L.  E.  33  Bom.  644,  (1),  /.  L.  R.  17  All.  288,  (2),  I.  L.  R.  33  All. 
616,  (3j,  7.  L.  R.  36  Mad.  378  (4),  7  P.  R.  1896  (5),  and  10  P.  R.  1909  (6), 
referred  to. 

Held,  further  that  where  a  plaint  has  been  rightly  amended  the  date  of 
institution  of  the  claim  is  the  date  of  presentation  of  the  original,  and  not  the 
amended,  plaint. 

I.  L.  R.  9  Bom.  373  (7;  and  I.  L.  li.  19  Bom.  320  (8),  referred  to. 

(1)  (19©9j  /.  L.  R.  33  Bom.  644  (Kisandas  Rup  Chand  v.  Rachappa) 

(2)  (1895)  I.  L.  R.  17  All.  28S  {Barkal-un-nisa  v.  Muhammad  Asa<i  Ali). 
(3j  (1911J  /.  L.  B.  33  All.  616  (Muhammad  Sadiq  v.  Abdul  Mai  id) 

(4j  (1911j  I.  L.  R.  36  Mad.  378  [Semgan  Chetty  v.  Krishna  Aiyanqar) 
(5)  7  P.  B.  1896  (Jasmir  Singh  v.  Bahmatulla).  ' ' 

v6j  10  P.  R.  1909  (Banarsi  Das  v.  Haji  Abdul  Ghani). 
(J)  (1885)  /.  L.  R.  9  Bom.  373  ^The  S'ew  Fleming  Spuming  and  Weaving 

Company  v.  Kessowji  Naik). 
{0)  {mi)  1.  L.  R.  19  Bom.  Sia^^oiaJ  ilaft^l  v^S^i  Par^ajadj    ]g 
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Ftoilier  appeal  from  the  decree  of  S.  Wilber force,  Esquire,  Bivisioaul 
Judge,  Lahore,  dated  the  2nd  Juue  1911. 

Sewa  Ram  Singh  and  Nabi  Bakhsb,  for  a,ppellants. 

Parduraan  Das.  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 
19^/j  March  1914.  Johnstone,  J. — On   7th  April   190S   a  property  was   sold 

consisting  of  41  kanals  18  marlas  of  land,  the  second  storey  of 
a  house,  share  in  a  well  and  share  of  shamilat.  Suit  for  pre- 
emption was  instituted  on  30th  March  1909,  but  in  the  plaint  the 
pi"operty  asked  for  was  described  merely  as  41  kanals  18  marlas 
of  land.  On  12th  May  1909  phiintiff  applied  for  leave  to 
amend,  saying  he  had  not  intended  to  renounce  any  part  of  the 
claim  but  had  by  a  "  kitabi  yhaJti  "  omitted  the  house.  The 
Conx't  ruled  that  such  amendment  was  permissible  by  law  and 
should  be  made.  It  was  accordingly  made,  and  the  house  was 
added  ;  but  still  share  of  well  and  of  shamilat  was  left  out. 
This  defect  was  pointed  out  by  vendee's  pleader  on  4th  Februaiy 
1910,  and  the  plaint  was  on  the  'game  day  letnrned  for  amend- 
ment, and  it  was  put  in,  finally  and  fully  amended,  on  16th 
Febuaiy  1910. 

The  tirst  Court,  having  held  that  the  making  of  these 
amendments  after  the  expiry  of  the  ordinary  period  of  limitation 
for  such  a  suit  did  not  "  bar  the  suit,"  proceeded  to  find  for 
plaintiff  on  the  main  question  aud  gave  him  a  decree  for  pre- 
emption on  payment  of  full  price  ;  i  e.,  on  payment  of  full  price 
for  the  equity  of  redemption,  leaving  him  to  pay  the  rest  of  the 
pui"chase-money    to  the  mortgagee  at  his  own  will  and  pleasure. 

In  appeal  to  the  Divisional  Court  the  vendees  merely  asked 
that  the  suit  should  be  dismissed  as  time-barred,  because  it  was 
only  after  expiry  of  the  period  allowed  by  law  that  the  whole 
property  was  demanded  and  because  in  preemption  suits  the 
whole  bargain  must  be  sued  for  and  not  a  part.  The  lower 
Appellate  Court  ruled,  howevei-,  that  the  omissions  in  the 
original  and  first  amended  plaints  were  merely  due  to  careless- 
ness, that  plaintiff'.s  intention  from  the  beginning  was  to 
sue  for  the  whole  bargain,  and  that  the  character  of  the  suit 
was  not  changed  by  the  amendments. 

Having  lost  the  day  in  that  Court,  the  vendees  instituted 
this  furthei-  appeal,  and  we  have  heard  arguments.  In  our 
opinion  everything  points  to  the  conclusion  that  we  have 
here  merely  a  case  of  inadvertence  and  misdescription  of  pro- 
perty claimed.  No  doubi  plaintiff  offered  only  Rs.  999  out 
of    the    Rb.    I,o66   ctated  at,  price   in  the   sale-deed,  aud,   if  he 
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had  offered  this  re  luced  sum  on  the  ground  that  he  only  wanted 
part  of  the  property,  his  suit  would  perhaps  have  failed  ;  but 
nothing  of  this  sort  happened.  He  recognized  Rs.  1,365 
as  the  price  stated  for  4he  property  he  claimed,  but  urged  that 
of  it  Rs.  366  was  fictitious  ;  and  from  this  it  is  clear  that 
he  wanted  to  take  over  the  whole    bargain. 

Appellants'  pleader  first  discusses  the  law  in  regard  to  amend- 
ing plaints  as  contained  in  order  YI,  Civil  Procedure  Code. 
He  argues  that  rale  17  of  that  order  only  allows  amend- 
ments of  pleadings,  and  then,  turning  to  rule  2,  urges  that 
tbe  claim  made  by  a  plaintiff  is  not  the  same  as  his  pleadings, 
which  only  include  the  "  material  facts  on  which  the  party 
"  pleading  relies  for  his  claim  ;"  but  this  contention  appears 
to  us  sophistical.  Rule  1  of  the  same  order  says,  "  Pleading 
"  shall  mean  plaint  or  written  statement  ;"  and  it  follows  that 
rule  17  allows  amendment  of  any  part  of  a  plaint,  of  course, 
provided  the  amendment  does  not  alter  the  character  of  the  suit 
or  introduce  a  difFerent  cause  of  action. 

The  lower  appellate  Court  relied  upon  I.  L.  R.  33,  Bom. 
644,  (1),  and  17,  All.  288(2).  As  regards  tho  former  ruling 
Mr.  Se«va  Ram  Singh  contends  that  it  lays  down  (p.  650) 
that  amendment  may  Le  allowed  only,  if  it  does  not  work 
injustice  to  the  opposite  party.  Here,  he  says,  by  the  lapse 
of  a  year,  his  clients  had  acquired  a  valuable  right,  pre-emp- 
tion is  in  its  nature  not  a  natui^al  but  an  artificial  right,  and  it 
was  unjust  to  allow  an  amendment  calculated  to  deprive 
appellants  of  the  valuable  right  aforesaid.  Arguments  of  this 
sort  may  have  some  validity  in  cases  in  which  the  defects  in 
a  plaint  were  intentional  ;  but  we  can  see  in  the  action  of  the 
first  Court  here  no  injustice  to  appellants  on  a  reasonable  view 
of  all  the  circumstances. 

The  Allahabad  ruling  is  met  by  the  contention  that  there 
the  defect  in  the  original  plaint  was  the  omission  of  a  minute 
fractional  share  in  describing  the  share  of  the  land  sued  for, 
while  here  the  part  omitted  was  distinct  property  different  m 
kind  from  that  included  in  the  original  prayer.  This  distinction 
certainly  exists  ;  but  in  our  opinion  this  distinction  is  immaterial, 
the  real  test  being,  in  our  opinion,  whether  the  omission  was 
intentional  or  merely  inadvertent.  Nor  do  we  think  that  the 
mere  fact  that  on  the  plaint  as  originally  framed  Court-fee  was 
paid  only  on  the  land  mentioned  in  it  is  proof  that  plaintiff  did 
not,  in  reality,  want  the  whole  bartrain 

(1)  (1909)  /.  L.  R.  33  Bom.  644  (Kisandas  Rupchand  v.  Rachappa). 

(2)  (1895)  I.  L.  R,  17  AIL  288  (Barkat-un-Nisa  v.  Muhammad  Asad  Ali). 
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We  do  not  think  our  view  requires  any  elaborate  justifica- 
tion. We  may,  however,  refer  to  I.  L.  B.  33  All.  616  (1), 
where  the  test  was  taken  to  be  whether  the  amendment  in- 
troduced a  new  cause  of  action,  and,  as  it  did  not,  an  amendment 
increasing  the  share  sued  for  was  allowed  even  after  the 
period  of  limitation  had  expired  ;  to  1.  L.  E.  36  Mad.  378  (2), 
whei'e  amendment  by  way  of  prayer  for  further  relief  was 
allowed  after  expiry  of  limitation  ;  to  7  P.  B.  96  (3),  in 
which  the  test  was  taken  to  be  whether  the  matter  to  be 
added  had  been  "  purposely  excluded  "  in  the  original  prayer  ; 
to  the  discussion  of  the  converse  case  iu  10  P.  B.  1909  (4<)  ; 
and  to  such  rulings  as  I.  L.  B.  9  Bom.  37;-{  (5) ,  and  19  Bom. 
320  (6),  in  which  it  has  been  laid  down  that,  where  a  plaint 
has  been  rightly  amended,  the  date  of  institution  of  the  claim 
is  the  dace  of  presentation  of  the  original  and  not  of  the  amend- 
ed plaint. 

For  these  reasons  we  agree  with  the  lower  Appellate  Court 
and  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 

No.  63. 

Before  Eon.  Mr.  Justice  Johnstone  and  Eon.  Mr. 

Justice  Beadon. 

SUNDAR  SINGH    AND  OTHERS— (Plaintiffs)  — 

APPELLANTS 

Versus 

KRISHNA  MILLS   Co.,  LTD.— (Defendant)— 

RESPONDENT. 

Civil  Appeal  No.  885  of  1911. 

Indian  Contract  Act,  IX  of  1872,  section  S9~non-payment  of  previous 
balance— whether  other  party  justified  to  rescind  the  contract— appeal  by  two 
out  of  four  plaintiffs — common  ground— Civil  Procedure  Code,  1908,  order 
41,  rule  4. 

The  plaintiffs,  members  of  a  firm,  claimed  damages  from  the  defendant 
Companj^  on  account  of  alleged  breach  of  contract.  The  lower  Court  finding 
that  plaintiffs  were  guilty  of  the  breach,  which  put  an  end  to  the  contract, 
dismissed  the  suit.  Two  of  the  four  plaintiffs  appealed  to  the  Chief  Court. 
The  terms  of  the  contract  were)  delivery  as  required  by  plaintiffs,  on  payment 


(l)  ri911}  /.  L.  72.  3.3  All.  616  (Muhammad  Sadiq  v.  Abdul  Majid). 

(2j  (^1911)  7.  L.  R  36  Mad.  378  (Sevu.gan  Chetly  v.  Krishna  Aiyangar). 

01  1  PR  1896  {Jasmir  Sinqh  v  Rahmatulla) . 

(4)  10  P.  R  1900  'Banarsi  Das  v.  Haji  Abdul  Ghani). 

(5)  aH85j   /.  L.  R  9  Hom.ZT^  {The  New  Fleming   Spinning  and  Wemng 

Company  v.  Kessowji  Nailc). 

(6)  (1894)  /.  L.  B.  19  Bom.  320  {Patel  Mafatlal  v.  Bai  Parson). 
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of  the  amount  d\;e  on  delivery  of  Railway  receipt.  It  appeared,  however, 
that  several  deliveries  of  yam  were  made  without  such  cash  payment  and 
an  account  was  made  up  on  14lh  April  1909  when  a  sum  of  about  Rs.  2,000 
was  fonnd  due  to  the  defendant.  After  the  14th  April  and  up  to  2nd  May  1909 
further  deliveries  were  made,  of  which  cash  pajonents  were  made  on  delivery 
of  Railway  receipts  and  then  came  a  dispute  about  a  consignment  of  13  bales 
which  resulted  in  the  final  rupture  between  the  parties  and  the  termination 
of  the  contract. 

After  the  account  was  made  up  on  14ih  April  plaintiffs  made  over  to 
defendant  first  halves  of  currency  notes  for  Rs.  2,000,  but  admittedly  they 
withheld  the  second  halves  of  those  notes  and  consequently  the  payment  was 
not  completed,  and  the  question  was  whether  the  defendant  was  justified  in 
rescinding  the  contract  on  plaintiff's  refusal  to  deliver  the  second  halves  of 
those  notes. 

Held,  that  the  failure  by  the  plaintiff's  to  pay  for  the  goods,  which  had 
at  first  been  delivered  on  credit,  was  not  a  renunciation  of  the  contract  or  such 
a  refusal  as  would  excuse  performance  of  the  contract  on  the  part  of  the  defend- 
ant under  the  terms  of  section  39  of  the  Contract  Act. 

I.  L.  R.  36  Cal.  617  (1),  /.  L.  E.  33  Cal.  477  (F.  B.)  (2)  L.  R.  9  C.  P. 
20S  (3),  7.  L.  R.  4  Cal.  252  (4)  and  I.  L.  R.  9  Mad  359  (5),  referred  to. 

Held  also,  that  as  the  decree  appealed  from  proceeds  on  a  ground  com- 
mon to  all  the  plaintiffs  the  Chief  Court  could  deal  with  the  whole  decree, 
ride  order  41,  rule  4  of  the  Code  of  Civil  Procedure. 

First  appeal  from  the  decree  of  Munshi  Bahim  Bakhsh,  Subordinate 
Judge,  \st  Class,  Aviritsar,  d'tted  the  2\st  April  1911. 

Sliadi  Lai  and  Rallia  Ram  for  appellants. 

Lajpat  Rai  for  respondent 

The  judgment  of  the  Court  was  delivered  by — 

Beadon,  J, — This  appeal  relates  to  a  suit  in  which  the  2.Uli  Nov.  1913. 
plaintiffs,  members  of  a  firm  at  Amritsar,  claim  damages  from 
defendant,  the  Krishna  Mills,  Limited,  at  Beawar,  District 
Ajraer,  on  account  of  an  alleged  breach  of  contract.  The  lower 
Court  finding  that  plaintiffs  were  guilty  of  the  breach  wlich 
put  an  end  to  the  contract  has  dismissed  the  suit  and  the 
appeal  has  been  instituted  by  two  of  the  four  plaintiffs. 

A  preliminary  objection  was  raised  that  the  dismissal 
of  the  suit  is  final  as  against  the  two  plaintiffs  who  have  not 
joined  the  appeal,  and  that  the  claim  in  appeal  must  be  confined 
to  the  shares  of  the  two  appellants  in  the  sum  alleged  to  be 
due  from  defendant  on  account  of  damages. 


(1)  (1909)  I.  L.  R.  36  Cal.  617  {Cooverjee  Bhoja  v.  Rajendra  Nath). 

(2)  fl906)  I.  L.  R  33  Cal.  477"  {F.  B.)  (Rash  Behanj  v.  Nrittya  Gnpal). 

(3)  (1874)  L.  R.  9  C.  P.  208  (Freeth  v.  Burr). 

(4)  (1878)  I.  L.  R.  4  Cal.  252  (Suoltan  Chund  v.  Scliilla-). 
{5)  (1886;  I.  L.  R.  9  Mad.  359  {Siinson  v.  Virayya). 
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The  lower  Court  has  not  gone  into  the  question  of  the 
alleged  amount  of  the  damages,  but  has  dismi>sed  the  suit  on 
the  preliminary  finding  that  plaintiffs  are  not  entitled  to  claim 
damages,  and  if  that  preliminary  finding  is  set  side  the  case 
will  have  to  be  remanded.  The  claim  in  appeal  is  for  the  re- 
vei-sal  of  this  decree  which  proceeds  on  a  gronnd  common  to  all 
the  plaintiffs,  and  in  view  of  order  XLI,  rule  4,  Civil  Procedure 
Code,  the  preliminary  objection  was  overruled. 

The  parties  entered  into  the  contract  in  question  on  the 
4th  February  1909,  and  it  is  admitted  that  they  agreed  to  the 
tetms  set  forth  in  exhibit  P-1,  printed  at  page  3  of  the  paper 
book,  part  I.  This  document  consists  of  a  letter,  dated  4th 
Februarj  1909,  written  by  a  member  of  the  plaintiffs'  firm  to 
the  defendant  and  confirmed  by  defendant's  agent-  The  letter 
runs  as  follows  : — 

"  On  account  and  risk  of  my  firm  of  the  name  of  Messrs. 
Kishen  Chand  Jawahar  Singh  of  Amritsar,  I  agree  to  have 
bought  from  you  in  Beawar  621  bales  of  yarn  as  under  : — 

(1)  571  bales  at  Rs.  3-1-3  per  bundle  of  10|  seers  for  upper 
counts,  an  anna  per  count  to  be  added  to  this  rate  up  to  17  seers. 

50  bales  of  20  yarn  at  Es.  3-11-0  per  bundle  less  discount 
at  Re.  1-6-0  per  cent,  of  the  value  of  yarn  and  brokerage  at 
Re.  1-4-0  per  bale. 

(2)  We  will  send  for  the  bales  of  counts  according  to  our 
requests  clearing  the  lot  up  to  the  15th  April  1909  at  the  latest. 

(3)  You  will  have  not  to  sell  yarn  to  any  merchant  in 
Punjab  up  to  30th  April  1909  and  we  on  our  part  shall  not  buy 
any  yarn  from  any  other  Mills  in  Rajputana  during  that  period. 

(4)  This  bargain    is  your   mills'    godown    delivery.     You 
will    despatch  the   goods  from    your  station  to  places    in  Punjab 
according  to    our  requirements,    of    which  the   railway   receipts 
we  will  receive  Jrom  your  clerk  in  Amritsar  on    payment   of  the    | 
amount  of  invoice  of  such  railway  receipts. 

(5)  If  on  any  cause  your  mills  close  spinning  yarn  wholly    I 
or  partially  you  will  not  be  bound  to  abide  by  the  delivery   time, 
but  shall  be  given  furtherance  of  time  at  our  option. 

It  appears  that  tht  re  had  been  other  dealings  between  the 
parties,  and  it  is  admitted  that,     in  spite  of  the    condition  regar- 
ding cash  payment  on  delivery  of   railway  receipts,  there   were  i 
several  deliveries  of  yarn  under    the    contract    now    in  question    '. 
without  such  cash  payment.     The  amounts  due  from  the  plain*  I 
tiffs  in  rci^pcct  of  these    deliveries   were    entered   in    an  account  i 
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■which  was  finally  made  up  on  the  14th  Ajiril  1909,  when  a  sum 
of  about  Rs.  2,0''- 0  was  the  balance  due  on  the  account  from 
plaintiffs  to  the   defendant. 

After  the  14th  April  1909  and  up  to  2nd  May  1909,  there 
were  further  deliveries  of  yarn  in  respect  of  which  cash  pay- 
ments were  made  on  delivery  of  the  railway  receipts  and  then 
came  a  dispute  about  a  consignment  of  1 3  bales  which  resulted 
in  the  final  rupture  between  the  parties  and  the  termination 
of  the  contract. 

When  the  accounts  between  the  parties  were  made  up  on 
the  14th  April  1909  and  a  balance  of  Rs.  2,000  was  found  to 
be  due  from  the  plaintiffs  to  defendant,  the  plaintiffs  made 
over  the  first  halves  of  curiency  notes  to  this  amount  to  the 
defendant.  But  admittedly  they  withheld  the  second  halves 
of  those  notes  and  consequently  the  payment  was  not  completed. 

Though  the  plaintiffs  did  not  make  cash  payments  at  first 
as  required  by  the  contract,  the  defendant  nevertheless  delivered 
goods  without  such  payments  and  as  there  were  no  less  than 
five  deliveries  on  cash  payment  after  the  accounts  had  been 
made  up  ob  14th  April  1909  defendant  clearly  acquiesced  in 
the  continuance  of  the  contract. 

On  behalf  of  defendant  it  has  been  urged  that,  although 
the  time  for  delivery  could  be  extended,  the  plaintiffs  were 
bound  to  complete  their  indents  by  the  15th  April  1909,  but 
it  does  not  appear  that  this  was  the  intention  of  the  paities. 
No  complaint  that  indents  were  not  received  in  proper  time 
appears  to  have  been  made  by  the  defendant  either  in  the 
correspondence  between  the  parties  or  in  the  pleadings  in  the 
lower  Court.  On  the  contrary,  according  to  the  defendant  the 
sole  reason  why  the  last  consignment  of  1 3  bales  was  not 
delivered  was  that  plaintiffs  refused  to  pay  the  price,  The 
correspondence  shows  that  defendants'  spinning  department 
was  closed  ;  this  contingency  was  provided  for  in  the  coutract 
and  obviously  the  period  of  the  contract  was  extended  by 
mutual  consent. 

Passages  in  the  correspondence  between  the  parties  have 
been  pointed  out  by  counsel  showing  complaints  by  plaintiffs 
on  the  one  hand  that  defendant  was  wilfully  withholding 
consignments  owing  to  a  rise  in  prices  and  complaints  by  the 
defendant,  ou  the  other  hand,  that  plaintiff's  were  delaying 
payment  on  presentation  of.  the  Railway'  receipts  and  were  thus 
delaying  to  take  delivery  of  goods.  These  complaints,  how- 
ever, appear  to  have  been  due   to  friction  between   the  parties 
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owing  to  the  witiiholdiiig  by  plaintiffs  of  the  .second  hilves 
of  the  currency  notes  ;  and  it  is  a  significant  fact  that,  though 
thei'e  is  evidence  showing  the  dates  on  which  consignments 
were  despatched  and  the  da^es  on  which  the  five  consignmen's 
received  after  the  14th  April  1909  were  paid  for  and  delivered, 
neither  party  has  ]roduced  evidence  to  sbow  the  dates  of  the 
indents,  the  quantity  indented  for  in  each  indent  or  the  dates  on 
which  the  five  consignments  arrived  hy  train  at  their  destina- 
tion. 

Whether  or  not  thei  e  was  a  rise  in  prices  is  a  question 
which  would  affect  the  assessment  of  damages  and  w^iich 
would  have  to  be  gone  into  mox^e  fully  when  the  assessment 
of  damages  becomes  necessary.  But  without  coming  to  a 
definite  finding  on  this  point,  it  may  be  noted  that  at  present 
there  does  not  seem  to  be  sufficient  indication  that  deliveries 
were  delayed  on  account  of  the  rise  in  prices.  Deliveries  were 
delayed  owing  to  the  closing  of  the  defendant's  spinning 
department  and  while  acquiescing  in  this  delay  which  was  pro- 
vided for  in  the  contract  the  plaintiffs  naturally  wanted  to  put 
pressure  on  defendant  to  delay  as  little  as  possible.  Probably 
this  was  the  motive  for  the  withholding  of  the  second  halves 
of  the  currency  notes  which  caused  friction  between  the  parties 
and  led  to  the  complaints  which  each  addressed  to  the   other. 

Notwithstanding  these  complaints  in  the  correspondence 
it  is  clear  that  both  parties  acquiesced  in  the  continuance  of  the 
contract  up  to  and  including  the  delivery  of  the  2nd  May  1909, 
and  in  order  to  determine  which  party  is  responsible  for  the 
breach  of  contract,  it  is  necessary  to  ascertain  as  far  as  possible 
what  took  place  after  that  date. 

Before  the  delivery  of  the  2nd  May  1909  the  plaintiffs  had 
written  a  letter,  dated  29th  April  1909,  intimating  that  the 
second  halves  of  the  currency  notes  were  being  withheld 
because  goods  were  not  being  supplied  as  required  and  that 
unless  railway  receipts  were  sent  the  defendant  would  be  held 
liable  to  make  good  the  plaintiffs'  expected  profits- 

After  the  delivery  of  the  2nd  May  1909  plaintiffs  wi-ote  on 
7th  May  1 909  as  follows  :— 

"  As  we  have  not  received  any  lailway  receipt  from  you  in 
Bpite  of  our  requesting  you  constantly,  therefore  we  convince 
you  are  rather  prepared  to  pay  r  ur  profit  at  eight  annas  per 
bundle  according  to  our  lettei'  No.  3590,  dated  the  29th  April 
1909.  Kindly  remit  the  amount  being  our  [.rofit  on  the 
remaining  bales    of   our   bargain.     Otherwise  we  shall    have  to 
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take  steps  against  you  legally  in  Court  holding  you  responsible 
of  costs  and  consequences  arising  through  such  proceedings. 
In  case  you  will  not  reply  to  this  notice  we  shall  have  no  more 
to  give  you  any  information  of  our  doing  against  you.  This  is 
final." 

Before  receiving  plaintiffs'  letter,  dated  7th  May  1909, 
defendant  wrote  on  10th  May  as  follows  :  — 

"  According  to  the  terms  on  your  contract  you  are  bound 
to  pay  the  amount  of  every  invoice  of  which  the  railway 
receipt  is  offered  you  by  our  agent  at  that  place,  fn  the  begin- 
ning, out  of  business  etiquette,  our  agent  did  not  literally  press 
the  procedure  on  you  and  delivered  you  railway  receipts 
beforehand  to  receive  the  relative  amount  afterwards-  But  as 
through  your  irregularity  in  payments  we  have  experienced 
much  loss  and  inconvenience  beside  the  company,  under  such 
circumstances,  cannot  any  longer  deliver  goods  on  credit,  we 
have  over  and  over  again  asked  you  to  pay  our  pending 
account  in  full  and  in  future  to  pay  the  amount  of  invoice  and 
receive  the  relative  railway  I'eceipt,  as  is  the  agreement  between 
us,  but  you  do  not  care  the  least  for  all  our  due  requirements  so 
much  so  that  out  of  our  dues  against  you  you  sent  us  first  halves 
of  currency  notes  of  Rs.  2,000  about  three  weeks  ago  and 
have  held  back  the  second  halves,  all  this  time  in  defiance  of 
our  incessant  urgings  in  the  matter.  At  present  our  agent  has 
got  railway  receipts  for  13  bales  and  8  hales  in  our  godown  at 
that  place  ready  for  delivery  to  you  which  he  has  asked  you 
several  times  to  receive  on  payment  in  full  of  our  dues  against 
you  which  includes  these  second  halves  of  Rs.  2,000  notes  and 
the  amount  of  these  bales,  but  as  you  do  not  care  at  all  about 
your  liability  we  serve  you  this  notice  wanting  you  to  hand 
over  the  second  halves  of  currency  notes  to  our  agent  Lai 
Chandji,  pay  off  our  balance  of  a.ccounfc  in  full  and  to  receive 
the  13  bales  on  payment  of  their  value  on  receipt  of  this  notice 
failing  which  our  agent  has  been  directed  to  sell  these  bales  in 
market  and  through  your  breach  of  the  terms  of  contract  we 
shall  cancel  the  remaining  part  of  your  bargain,  and  hence  you 
will  not  be  entitled  at  all  for  the  goods  of  your  bargain, 
please  take  notice." 

After  receiving  plaintiffs'  letter  of  7th  May  1909  defendant 
wrote  13th  May  as  follows  : — 

"  We  are  in  receipt  of  yours  of  7th  instant  in  reply  to 
which  we  refer  you  to  ours  of  10th  idem,  sent  to  yon  under 
registered  cover,   in  which    we  have   fully  warned   you   against 
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your  quite  objectionable  conduct  in  this  matter.  As  we  told 
you  in  ours  referred  above  if  you  have  not  handed  over  the 
second  halves  of  Rs.  2,000  currency  notes  to  our  agent  there 
Lala  Lai  Chandji,  first  halves  of  which  you  had  sent  us  in  part 
payment  of  our  dues  against  you  so  long  ago,  not  paid  him  in 
full  the  balance  of  our  account  up  to  date  and  not  received  the 
railway  receipt  for  1.3  bales  and  8  bales  which  have  been 
ofEered  you  so  often  by  our  agent  on  full  payment  of  oiir  dues 
against  you  including  the  value  of  these  bales  on  receipt  of 
the  said  notice,  which  at  the  latest  must  I  ave  been  delivered 
you  to  day,  your  bargain  is  forthwith  cancelled  according  to 
the  terms  of  our  notice.  Further,  on  hearing  from  our  agent 
that  you  have  not  fulfilled  the  terms  of  this  notice  without 
further  serving  you  any  notice  in  this  matter  we  shall  file  a 
suit  against  you  for  recovery  of  our  dues  from  you  the  cost  of 
which  shall  further  fall  on  you,  please  take  note." 

A  letter  wat^  also  written  on  13th  May  1909  by  the  plain- 
tiffs. It  was  a  reply  to  defendant's  letter  of  10th  May  and  ran 
as  follows  : — 

"  Your  favour  of  the  10th  instant  to  hand,  contents  noted. 
You  have  not  replied  to  our  letter  No.  3590,  dated  29th 
April  1909,  and  No.  3899,  dated  7th  May  1909,  but  you  have 
given  us  this  notice  so  that  you  may  not  be  held  (sic)  by  this 
way.     But  you  cannot  be  set  free  by  this  way. 

You  shall  have  to  pay  in  any  case. 

Neither  you  sent  us  any  invoice  nor  Lai  Chandji  delivered 
us  any  invoice  for  13  bales  in  spite  of  our  requests. 

Under  the  circumstances  you  had  better  to  remit  our  pro- 
fit mutually,  otherwise  you  shall  be  liable  to  pay  same  through 
Court. 

If  Lai  Chnndji  delivers  us  within  3  days  whatever 
railway  receipt  he  has  against  payment  we  are  still  prepared 
to  receive  same." 

With  reference  to  defendant's  letter  of  18th  May  plaintiffs 
wrote  on  15th  May  merely  referring  defendant  to  their  letter 
dated  13th  May. 

The  consignment  of  13  bales  was  sold  by  defendant  in  the 
Amritsar  market  and  after  this  a  Pleader  acting  on  beiialf  of 
the  plaintiffs,  wrote  to  defendant  on  24th  May  190'^  as  follows  : — 

"  Under  instructions  from  Messrs.  Kishen  Chand  Jawahar 
Singh  of  this  place  I  have  to  inform  you  that  they  are  quite  willing 
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to  give  you  the  second  halves  of  currency  notes  for  Rs.  2,000, 
the  first  halves  of  which  have  already  been  given  to  you  provid- 
ed you  hand  over  to  them  the  railway  receipts  of  13  bales  of 
yarn  that  they  have  ordered  of  your  Company  at  Beawar.  They 
will  also  pay  you  for  these  13  bales  at  the  time  of  receiving 
the  railway  i-eceipts.  Kindly  let  me  know  at  what  time  within 
4  days  from  this  day  it  will  be  convenient  for  yoa  to  deliver 
the  13  bales  and  receive  their  price  and  the  notes  above 
mentioned.  I  may  add  that  in  default  of  your  delivering  the 
railway  receipts  of  13  bales  within  i  days  from  to-day  my  clients 
will  sue  your  company  for  damages  which  they  may  incur  by 
their  not  fulfilling  their  contract." 

Defendant  s  agent  on  25th  May  replied  to  the  Pleader's 
letter  as  follows  : — 

"  "With  reference  to  your  registered  notice,  dated  24th 
instant,  on  behalf  of  Messrs.  Kishen  Chand  Jawahar  Singh,  I  beg 
to  bring  to  your  notice  that  on  receipt  of  the  railway  receipt 
against  13  bales  in  question  I  asked  the  indenters  to  take  this 
up  against  due  payment,  and  the  money  due  to  the  Mill  before 
this,  but  they  never  complied  with  my  request.  I  may  add 
that  the  Ki-ishna  Mill  was  also  in  communication  on  the  subject 
with  them.  You  will  instruct  your  clients  therefore  that  they 
should  refer  the  matter  to  the  Mills  direct  as  regards  half 
Government  currency  notes  of  Rs.  2,000  which  your  clients 
still  owe  to  the  Mills.  Please  warn  them  to  remit  same  to  them 
without  any  further  loss  of  time,  otherwise  they  will  have  to 
bear  the  consequences." 

After  this  defendant  on  1st  June  1909  entered  into 
negotiations  for  the  supply  of  yarn  to  another  firm  in  the 
Punjab,  and  plaintiffs  having  delivered  the  second  halv^es 
of  the  currency  notes  for  Rs.  2,000  to  defendant  on  9th  June 
1909  instituted  the  present  suit  on  10th  June  1909. 

Notwithstanding  defendant's  allegations  and  oral  evidence 
to  the  contrary,  it  is  clear  from  this  correspondence  that  plaintiffs 
Were  ready  and  willing  to  take  delivery  of  the  c  )nsignuient  of 
13  bales  on  payment  of  the  price  of  that  consignment,  and  that 
the  defendant  cancelled  the  contract,  not  because  plaintiffs 
would  not  pay  the  price  of  the  consignment  but  because  the 
plaintiffs  refused  to  deliver  to  defendant  the  second  halves  of 
the  currency  notes  for  Rs.  2,000  due  on  the  previous  account. 
The  question  therefore  is  whether  under  the  provisions  of 
section  39  of  the  Contract  Act,  the  defendant  on  plaintiffs' 
refusal  to  deliver  the  second  halves  of  these  notes  was  justified 
in  rescinding  the  contract. 
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I.  L.  R.  3'i  Cal  617  (t",  tlie  first  authority  cited  on 
behalf  of  appellants  related  to  the  measure  of  damages  in 
respect  of  a  breach  of  contract  consisting  of  a  set  of  distinct 
contracts,  and  it  does  not  help  in  determining  the  point  now 
before  us  for  decision. 

/.  L.  li.  33  GaL  477  ('!)  differs  from  the  present 
case  in  that  there  were  distinct  provisions  to  deliver  specified 
quautitie.s  in  certain  specified  months,  but  iu  determining  what 
amounts  to  a  "  refusal  "  in  cases  of  this  kind,  the  Court  was 
guided  by  the  view  expressed  by  Loj-d  Coleridge  in  Freeth  v. 
Burr  (L.  Jv.  9  G.  P.  "208)  {o)  that  "  where  the  question  is 
"  whether  the  one  party  is  set  free  by  the  action  or  conduct  of 
"  the  o'her  the  re:il  matter  for  consideration  is  whether  the  acts 
"  or  conduct  of  the  one  do  or  do  not  amount  to  an  intimation 
"  of  an  intention  to  abandon  and  altogether  to  refuse  perfor- 
•'  mauce  of  the  contract.'' 

In  I.  L.  R.  4  Cal.  252  (4)  the  terms  of  the  contract  as  to 
payment  were  cash  deliverj — part  delivery  had  been  made  by 
defendants  and  a  certain  sum  had  been  paid  by  plaintiffs  on 
account.  Plaintiffs  then  made  a  claim  for  excess  refraction  and 
defendants  thereupon  declined  to  de'iver  the  remainder 
of  the  goods  unless  plaintiffs  paid  the  full  amount  owing  for  the 
portion  that  had  been  delivered.  The  j)laintiffs  declined  to 
accept  these  terms  and  dtfendants  cancelled  the  contract.  It  was 
held  that  there  was  no  such  refusal  on  the  part  of  {daintiffs  to 
peiform  their  part  of  the  contract  as  to  entitle  defendants  to 
rescind  undei"  section  39  of  the   Contract  Act. 

Iu  7.  L.  R.  9  Mad.  359  (5)  it  was  htld  that  failure  by 
one  paity  to  pay  for  goods  which  had  been  delivered  did  not 
amount  to  a  renunciation  of  the  contract  or  to  an  absolute 
refusal  of  future  performance. 

The  accDunt  in  respect  of  which  the  sum  of  R.s.  2,000  was 
due  was  not  confined  to  dealings  under  the  conti'act,  but  even  if 
it  had  been  confined  to  dealings  under  the  contract,  the  authori- 
ties, above  referred  to,  support  the  view  that  the  failure  by  the 
plaintiffs  to  pay  for  the  goods  which  had  at  first  been  delivered 
on  credit  was  not  a  renunciation  of  the  contract  or  such  a 
refusal  as  would  excuse  performunce  of  the  contract  on  the 
part  of  defendant. 


(1)  0909;  /.  L.  R  .36  Cal.  617  (Cooverjee  Bhoja  v.  Rajcndra  Nalh). 

(2)  f  1906j  /.  L.  li.  33  Cal.  477  (F.U.)  {Rasli  Behary  v.  Nritiya  Gupal), 

(3)  (1874)  L.  li.  9  C.  y.  208  (Frcetli  v  Burr). 
Hi  (1878)  1.  L.  R.  4  Cal.  252  (Soollan  Cliand  v.  Schiller). 
(5j  (1886)  /.  L.  R.  9  Mad.  359  {Simsoii  v.  Virayya).  i 
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In  our  opinion  it  must  be  held  thiit  tbe  defendant  rescinded 
the  contract  without  legal  justification  and  the  appeal  must 
be  allowed  At  the  same  time  sve  consider  that  the  dispute  and 
litigation  is  due  to  plaintiff's  unreasonable  conduct  in  with- 
holding the  notes  and  that  costs  of  the  appeal  should  not  be 
awarded. 

We  accept  the  appeal  and,  setting  aside  the  lower  Court's 
decree  dismissing  the  suit  on  the  preliminary  finding,  we 
remand  the  case  under  order  XLl.  rule  23,  Civil  Procedure 
Code,  for  decision  on  the  merits  after  assessment  of  the  damages, 
if  any,  suffered  by  the  plaintiffs 

Except  as  regards  Court  fees,    which  will  be    refunded,  each 
party  will  pay  its  own  cos's  of  this  appeal. 

Appeal  accepted 


No.  64. 

Before  Eon.  Mr.  Justice  Rattigan  and  Ron.  Mr. 
Justice  Beadon. 

THE  SECRETARY  OF  STATE  FOR  INDIA— (Defendant)— 
APPELLANT. 
Versus 
HAKIM  AND  OTHERS— (Plaintiffs)— RESPONDENTS 

Civil  Appeal  No.  276  of  1913. 

Land  Acquisition  Act,  1  of  1894,  sections  ]8  and  19— provisions  in 
regard  to  reference  to  Court  must  be  strictly  observed— time  limit — extension 
of— minority. 

On  7th  June  1912  the  Collector  made  his  award.  On  11th  July  1912 
the  respondents  presented  a  vague  petition  on  unstamped  paper  which 
was  returned  as  being  unstamped  and  not  specifyibg  the  field  areas. 
On  23rd  July  Hakim,  respondent,  presented  a  written  object'on  asking 
the  Collector  to  review  his  award  and  grant  him  fui'ther  compensation. 
Ihis  was  rejected  as  time-baired  and  so  was  a  subsequent  petition 
filed  by  Hakim  on  3rd  August  1912.  On  14th  August  1912  Gainda. 
respondent,  applied  to  the  Collector  practically  for  a  review  of  fiis 
award  which  was  rejected  as  time-barred.  No  further  application,  after 
the  rejection  of  the  unstamped  petition  of  11th  July,  was  apparently 
made  on  behalf  of  the  minor  re.-^pondenls  Miran  Bakhsh  and  Allah 
Ditta. 

The  Collector  after  rejecting  the  aforesaid  petitions  however  ordered 
that  they  should  be  sent  to  the  Divisional  Court  to  be  put  up  with 
other  connected  ca.ses  before  him.  The  Divisional  Court  apparently  regarded 
this  order  as  a  reference  under  sections  18  and  19  of  the  Land 
Acquisition  Act,  and  acted  on  it, 
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Held,  that  the  procedure  prescribed  in  sections  18  and  19  must  be  strictly 
obsen'ed  and  that  the  Divisional  Court  had  not  jurisdiction  to  deal  with 
the  respondents'  objections  to  the  Collector's  award — 

(1)  because  there  was  no  application    by    any     of  the  respondents 

asking  the  Collector  to  take  action  under  section  18  of  the  Act, 

(2)  because  the  petitions  made  to  the  Collector  were  time-barred, 

(3)  because  the  Collector  rejected  the  petitions  and  did  not  refer  them 

imder  section  19  to  the  Divisional  Judge,  and 

(4)  as  regards  the  minor  respondents,  because  there  was  no  appli- 

cation at  all  before  the  Collector. 

I.  L.  R.  30  Bom.  275  (285j  (1;  referred  to. 

Held  also,  that  the  objection  as  to  the  jurisdiction  of  the  Divisional 
Judge  could  be  taken  at  any  time. 

Held  further,  that  the  period  of  limitation  laid  Aown  in  section  18 
of  the  Act  cannot  be  extended  on  the  groimd  of  minority. 

First   appeal  from  the   decree   of  B.  H  Bird,  Esquire,  Divisional 
Judge,  Hoshiarpur  Division,  dated  the  '12th  November  1912. 

Government  Advocate,  for  appellant. 

I^mar  Baklish,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 
Tth  Jany   1914.  RaTTiGAX,     J. — A     return     has    now     been    made    to    this 

Court's  order  of  remand,  dated  12th  May  1913,  but  the 
learned  Government  Advocate  has  filed  certa'n  additional 
grounds  of  appeal  taking  exception  to  the  jurisdiction  of 
the  Divisional  Judge  to  adjudicate  upon  the  claims  of  the 
present  respondents.  These  grounds  were  filed  subsequently  to 
the  date  of  the  said  return,  and  it  is  admitted  that  they 
were  not  urged  in  the  Court  of  the  Divisional  Judge  when 
the  latter  was  originally  adjudicating  upon  the  respondents' 
case.  They  were  also  not  urged  before  this  Court  at  the 
last  hearing,  but  Mr.  Petman  contends  that  they  go  to  the 
root  of  the  case  and  as  they  show  that  the  learned  Judge 
had  no  jurisdiction  to  entertain  and  determine  the  claims 
put  forward  by  the  respondents,  they  can  be  raised  even 
at   the   eleventh   hour. 

The  authority  cited  by  him  (7.  L.  li.  30  Bojn.  275 
(285;)  (1),  certainly  supports  his  contention  and  the  rea- 
soning of  th-i  learned  Judge  (Chanda  Varkar,  J.)  who 
decided  that  case,  appears  to  us  to  be  conclusive.  The 
question,   then,   is    whether  in   the   present  case  the  Divisional 


(1)  (1905)   I.  L.  R.  30  Bom.  275  (285;  {In  the  matter  of  Government  and, 
Nanu  Kothare) 
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Judge  had  jurisdiction  to  deal  with  the  case  of  the  present 
respondents  Hakim,  Gainda,  Miran  Bakhsh  and  Allah  Ditta. 

Tt  appears  that  the  award  of  the  Collector  was  made 
on  the  7th  June  1912,  and  that  on  the  llth  July  1912  a 
somewhat  vague  petition,  on  unstamped  paper,  was  pre- 
sented to  the  Collector  by  all  the  respondents.  This  petition 
was  returned  to  the  petitioners  on  the  ground  that  it 
could  not  be  entertained  as  it  was  unstamped  and  did  not 
specify  the  field  areas  to  which  it  related.  On  the  23rd 
July  1912  Hakim,  acting  for  himself,  presented  a  written 
objection  to  the  award,  but  in  it  he  mei'ely  asked  the 
Collector  to  review  his  award  and  grant  him  further  com- 
pensation. The  Collector  rejected  this  application  as  time- 
barred  and  in  his  order,  dated  26th  July  1912,  observed  that 
Hakim  was  present  at  the  time  when  the  award  was 
announced. 

On  the  3rd  August  1912  Hakim  filed  another  petition 
before  the  Collector,  but  this  was  also  rejected  on  the  same 
grounds. 

On  the  I4th  August  1912  Gainda,  on  his  own  behalf, 
applied  to  the  Collector,  practically  for  a  review  of  his 
award,  and  urged  that  his  petition  was  in  time  as  he  had 
no  notice  of  the  award,  until  the  25th  June,  when 
notice  of  it  was  served  upon  him.  This  application  was 
also  rejected  as  time- barred,  and  rightly  so,  for  even  upon 
the  petitionei^s'  own  admission,  he  had  notice  of  the  award 
on  the  25th  June  and  consequently  more  than  6  weeks 
had  elapsed  when  he  presented  his  petition  on  the  14th 
August.  The  respondents  Miran  Bakhsh  and  Allah  Ditta 
(so  far  as  we  can  gather  from  the  record  before  us)  made 
no  application  to  the  Collector  after  the  rejection  of  the 
unstamped  petition  of  the  llth  June,  They  are  said  to  be 
minors,  but  their  mother  had  been  acting  as  their  guardian, 
and  under  section  18  of  the  Act,  no  extension  of  time  is 
allowable    on   the  ground    of  minority. 

Most  unfortunately  for  all  parties  concei'ned,  the  Collec- 
tor after  rejecting  the  various  petitions  made  to  him,  appears 
to  have  directed  that  the  applications  should  be  forwarded 
to  the  Court  of  the  Divisional  Judge,  "  to  be  put  up  with 
the    cases  before  him." 

The  Divisional  Judge's  office  apparently  regarded  this 
order  of  the  Collector  as  a  reference  under  sections  IS  and 
19  of  the  Act,  with  the  result  that  this  case  was  placed 
before     the    learned    Judge     as   an  order   of    reference   duly 
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made  by  the  Collector.  Obviously  this  was  au  error,  and 
as  matters  stood,  tlie  Divisioual  Judge  had  no  jurisdiction 
to  deal  with  the  case  of  the  respondents. 

In  the  fii'st  place,  there  was  no  application  by  any  of  the 
respondents  asking  the  Collector  to  take  action  under  section  18 
of  the  Act.  The  petitions  of  Hakim  and  Gainda  (other  objec- 
tions apait)  merely  prayed  the  Collector  to  revise  his  award 
and  to  grant  them  further  compensation. 

In  the  next  place,  these  petitions  were  time- barred  and 
neither  the  Collector  nor  the  Divisional  Judge  was  compe- 
tent to  entertain  them. 

Thirdly,  the  Collector  rejected  the  petitions  and  did 
not  refer  them  under  itection  19  to  the  Divisional  Judge. 

And,  lastly,  so  far  as  i-espondents  Miran  Bakhsh  and 
Allah  Ditta  are  concerned,  there  was  no  application  at  all 
before  the  Collector.  Their  petition  of  the  11th  July  had 
been  rejected  and  thereafter  they  preferred  no  further 
application  to  the  Collector. 

In  these  circumstances  we  must  hold,  upon  the 
authority  cited,  that  the  Divisional  Judge  had  no  jurisdic 
tion  to  deal  with  the  respondents'  objections  to  the  Collector's 
award,  and  we  have  no  doubt  that  he  would  himself  have 
declined  to  entertain  these  objections  had  he  not  been 
misled  by  the  curious  procedure  adopted  by  the  Collector. 

We  are  ourselves  at  a  loss  to  understand  why  that 
officer,  after  very  rightly  rejecting  the  petitions  presented  to 
him,  thought  fit  to  foiwarJ  the  same  to  the  Divisional  Judge» 
with  orders,  in  vernacular, "  which  suggested  that  the  petitions 
were  referred  in  duo  course  of  law  for  the  learned  Judge's 
determination.  The  procedure  prescribed  by  sections  18  and 
19  of  the  Land  Acquisition  Act,  1894,  is  laid  down  in 
very  clear  terms  and  must  be  strictly  observed.  We  can- 
not too  strongly  deprecate  a  departure  from  that  procedure, 
and  we  believe  that  cases  such  as  the  one  with  which  we 
are  now  dealing  are  extremely  rare.  As  a  result,  however, 
of  tho  irregularities  committed  by  the  Collector  and  by  the 
Divisional  Judge  who  was  apparently  himself  misled  theie- 
by,  the  present  respondents  have  been  put  to  considerable 
expense,  which  might  welJ  have  been  avoided  if  the  Collector 
had  adhered  rigidly  to  the  provisions  of  the  Act. 

We  must  accept  this  appeal,  but  we  think  that  in  the 
circumstances,  the  parties  should  be  left  to  bear  theii  own 
costs,  and  we  direct  accoidingly. 

Appeal  accepted. 
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No.  65. 

Before  Bon.  Sir  Arthur  Eeid,  Rt.,  Chief  Judge,  and 
Moil.  Mr.  Justice  Kensington. 

MELA  RAM  AND  OTHERS -(Defknoants)— 
APPELLANTS. 

Versus 

KALLA  K AM-  (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  808  of  1910. 

Indian  Contract  Act,  IX  of  1872,  section  17 —fraud— obtaining  ex-parte 
decree  by  giving  false  address  of  defendant  and  notice  by  advertisement  which 
defendant  icould  not  see  -  allegation  of  fraud  in  plaint  of  subsequent  suit. 

Plaintiff  in  his  amended  plaint  in  November  1909  sued  for  a  declaration 
that  he  was  proprietor  of  one  of  the  houses  in  dispute  and  for  possession  of 
half  of  the  other  house  and  one-third  of  a  shop.  It  was  allegsd  in  this  plaint 
that  defendants  had  fraudulentlj'  obtained  an  expar^edecreeonlCth  June  1905 
for  possession  of  half  of  each  of  the  houses  and  one-third  of  the  shop  against 
the  plaintiff,  by  concealing  the  real  facts  and  fraudulently  seciu'ed  execution 
of  the  decree  in  plaintiff's  absence  and  without  his  knowledge. 

It  was  found  as  a  fact  that  the  address  of  the  plaintiff  (the  defendant  in 
the  previous  suit)  was  falsely  given  as  Calcutta  and  that  at  the  request  of  the 
defendants  (then  plaintiffs)  notice  was  given  in  the  form  of  advertisement 
in  the  Englishman  and  that  this  was  done  with  the  object  of  concealing 
from  him  the  fact  that  a  suit  had  been  filed  and  to  obtain  a  decree  behind 
bis  back. 

Held,  that  the  ex-parte  decree  was  secured  by  the  fraudulent  misrepre- 
sentation that  the  method  of  service  adopted  would  supply  the  respondent 
with  notice  of  suit  and  that  this  fraud  was  sufficiently  indicated  in  the  plaint. 

Also  that  the  appellant's  action  was  clearly  fraudulent  within  the  meaning 
of  section  17  of  the  Contract  Act  and  the  respondent  was  entitled  to  re-opcn 
the  issues  decided  in  the  previous  suit. 

/.  L.  R.  11  Bom.  620  (643)  (P.  C.)  (1),  /.  L.  R.  32  Bom.  255  (2),  I.  L.  R. 
21  Cat.  612  (3),  and  I.  L.  R.  37  Cal.  197,  referred  to. 

First  appeal  from    the   decree   of   Khan  Bahadur     Khan   Ahmad 
Shah,   Honorary    Civil  Jtidge,     exercising     the  poioers  of  a 
Sutjordinate  Judge.,  \st  Class,   Jidlundur,    dated   the  6th  May 
1910. 
Govind  Das,  Khem  Chaiid  and  Gokal  Chand,  for  appellants. 

Sheo  Naiain,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by — 
giu  Arthur  Reid,  C.  J  — The  plaintiff  sued,  by  plaint  dated     ^th  Jany.  1914. 
the  22nd  of   June   1909,  for   a   declaration   that   he  was   owner 

(1)  (1887)  I.  L.R.  11  Bom.  620  {P.  C.)  (643)  {Abdul  Hosscin  v.  Turner). 

(2)  (1908)  /.  L.  R.  32  Bom.  255  (Balaji  v.  (Gangadhar). 

(3)  (1894)  /.  L.  R.  21  Cat.  612  {Mahomed  Golab  v.  Ma'-omed  Sulliman). 

(4)  (1909)  /.  L.  R  37  Cal .  197  Narsmgh  Dasv.  Rafilcan). 
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and  in  possession  of  two  houses  marked  A  and  B  on  the  plan 
filed  and  ol  two-thirds  of  a  shop  and  for  a  declaration  that  the 
ex-parte  decree  for  possession  of  half  of  each  of  the  said  houses 
and  one-third  of  the  shop  obtained  by  the  defendants  against 
him  was  void  and  not  binding  on  him,  or  for  any  other  relief 
which  the  Court  might  deem  proper. 

On  the  24th  of  August  1909  the  Court  held  that  the  defen- 
dants were  in  actual  possession  of  a  half  share  of  each  of  the 
houses  and  one- third  of  the  shop  and  that  the  plaint  should  be 
amended  by  substituting  a  claim  for  possession  of  those  shares. 
This  order  was  reviewed  to  the  extent  that  the  amendment 
should  be  in  respect  of  house  A  and  the  shop  only.  An  amend- 
ed plaint  was  consequently  filed  on  the  21st  November  1909, 
seeking  a  declaration  that  the  plaintiff  was  proprietor  in 
possession  of  house  B  and  that  the  defendants  had  no  right  to 
it,  and  a  decree  for  possession  of  half  house  A  and  one-third  of 
the  shop.  In  this  plaint  it  was  alleged  that  the  defendants 
fraudulently  obtained  an  ex-parte  decree  on  the  19th  of  June 
1905  for  possession  of  half  of  each  of  the  houses  and  for  one- 
third  of  the  shop  against  the  plaintiff  by  concealing  the  real 
facts  and  fraudulently  secured  execution  of  the  decree  in  plain- 
tiff's absence  and  without  his  know^ledge- 

The  Court  below  has  found  that  the  defendants  obtained 
this  decree  fraudulently  in  that  they  represented  that  there  was 
only  one  chaubara  on  the  roof  of  house  B  and  concealed  the  fact 
that  the  house  was  "  two-storied,  the  upper  storey  consisting  of 
five  splendid  chaubaras.'^  In  the  Court's  opinion  the  motive  for 
this  misrepresentation  was  to  establish  the  right  of  one  Kanshi 
fiam,  whose  heirs  the  present  defendants-appellants  claim  to 
be,  to  half  of  the  lower  storey,  as  they  could  not  hope  to  prove 
that  he  had  built  the  upper  stoi-ey,  and  the  inference  would  be 
that  the  builder  of  the  upper  storey  was  the  owner  of  the  lower 
storey.  The  Court  below  did  not  lay  stress  on  the  fact  that  a  false 
addi-ess  had  been  supplied  to  the  Court  in  a  previous  suit  as 
the  address  of  the  respondent  but  the  allegations  of  fraud  in 
the  amended  plaiut  ai'e  sufficiently  wide  to  cover  that  fraudu- 
lent misrepresentation. 

We  are  satisfied  that  at  the  date  on  which  a  notice  of  a 
previous  suit  was  issued  by  the  Court  the  respondent  was  not 
at  Calcutta  and  that  the  appellants'  objection  representing 
that  he  was  at  Calcutta  and  that  notice  should  go  to  him  in  the 
form  of  advertisement  in  the  Englishman  newspaper  was  to 
conceal  from  him  the  fact  that  a  suit  had  been  filed  and  to 
obtain  a  decree  behind  his  back. 
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The  respondent's  wife  was  admittedly  living  at  Jullundur, 
where  the  property  was  situate,  until  1907  and  the  respondent 
had  an  agent  and  at  least  one  tenant  at  Jullundur  at  the  time. 
Both  the  wife  and  the  tenant  occupied  part  of  the  premises  in 
suit  and  the  straightforward  course  would  have  been  to 
attempt  to  ascertain  from  the  wife  or  agent  or  tenant  where  the 
respondent  was,  and,  if  the  attempt  failed,  to  have  substituted 
service  effected  by  affixing  notice  to  the  house  occupied  by  the 
wife  and  lately  occupied  by  the  respondent.  We  are  not 
satisfied  that  the  respondent  ever  sent  the  appellants  or  their 
ancestor  any  Calcutta  address  as  being  his,  and  it  is  signifi- 
cant that  no  attempt  was  made  to  serve  the  respondent  through 
a  Calcutta  Court  at  any  place  in  Calcutta. 

The  pleader  for  the  appellants  contended  that  the  course 
above  found  to  have  been  adopted  by  the  appellants  does  not 
constitute  fraud  within  the  terms  of  section  17  of  the  Contract 
Act,  and  cited  1.  L.  B.  11  Bom-  (P.  C),  620,  at  page  643  (1),  ; 
I.  L.  B.  32  Bom.  255  (2)  ;  /.  L.  B.  21  Gal  612  (3)  ; 
and  I.  L.  B.  37  Gal.  197  (4),  for  the  propositions  that  the 
charge  of  fraud  must  be  substantially  proved  as  laid  and  that 
when  one  kind  of  fraud  is  charged  another  kind  of  fraud  cannot, 
upon  failure  of  proof,  be  substituted  for  it  ;  that  where  fraud 
ia  set  up,  particulars  of  it  must  be  given  and  it  must  be  based 
upon  a  specification  of  the  acts  relied  upon  as  constituting 
fraud  ;  that  the  respondent  had  to  prove  that  he  had  been 
prevented  by  the  fraud  of  the  appellants  from  placing  his  de- 
fence to  the  claim  befo:e  the  Court,  and  that  even  if  the  respon- 
deut  was  really  unaware  of  the  suit  and  the  decree  and 
execution  proceedings  were  all  behind  his  back,  failure  to  serve 
summons  was  not  sufficient  ground  for  relief  in  this  suit,  but 
that,  he  must  prove  that  the  decree  was  obtained  by  fraud. 

These  authorities  do  not,  in  our  view  of  the  facts  estab- 
lished by  the  evidence  on  the  recoi-d,  help  the  appellants.  As 
above  stated  the  deci-ee  was  secured  by  fraudulent  misrepresen- 
tation that  the  method  of  service  adopted  would  supply  the 
respondent  with  notice  of  suit  and  this  fraud  was  sufficiently 
indicated  in  the  plaint  The  appellants'  action  was  clearly 
fraudulent  within  the  terms  of  section  17  of  the  Contract  Act 
and  the  respondent  was  entitled  to  re-open  the  issues  decided 
in  the  previous  suit. 

(1)  (1887)  I.  L.  R.  11  Bom.  620  (643),  (P.  C.)  {Abdul  Hosscin  v.  Turner), 

(2)  (1908)  I.  L.  R.  32  Bom.  255  (Balaji  v.  Gangadhar). 

(3)  (1894)  I.  L.  R.  21  Cal.  612  {Mahomed  Golab  v.  Mahomed  Sullimaii), 

(4)  (1909)  /.  L.  R.  37  Cal.  197  {Narsingh  Das  v.  Bafikan). 
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Our  finding  on  the  question  of  fraud  obviates  the  necessity 
of  considering  the  second  issue  framed  by  the  Court  below.  On 
the  third  issue  we  have  no  hesitation  in  holding  on  the  evidence 
on  the  record,  that  the  respondent  was  owner  of  the  whole  of  the 
houses  in  suit,  Kanshi  Ram  having  at  his  death  no  title  to  those 
houses  and  that  the  respondent  is  entitled  to  the  decree  for 
possession  of  one-third  of  the  shop  in  suit  which  he  has  obtained 
below. 

The  pleader  for  the  appellants  laid  considerable  stress  on  a 
judgment  of  this  Court  in  Further  Appeal  No.  337  of  1901 
between  the  same  parties,  and  on  certain  proceedings  connected 
with  the  redemption  of  a  mortgage  in  respondent's  favour. 
The  mortgage  was  of  agricultui*al  land,  and  it  and  the  proceed- 
ings in  respect  of  it  had  nothing  to  do  with  the  subject-matter 
of  the  present  suit.  So  much  of  the  judgment  in  Appeal  No. 
337  of  1901  as  laid  down  a  general  rule  of  succession  under 
Hindu  Law  was  obiter  dictum,  inasmuch  as  it  had  already  been 
admitted  in  that  suit  that  the  respondent  was  heir  to  half  the 
property  of  Kanshi  Ham.  Copi  Ram,  the  ancestor  of  the  appel- 
lants, had  in  our  opinion  no  title  to  the  property  decreed  by  the 
Court  below  to  the  respondent.  The  appeal  fails  and  is 
dismissed  with  costs. 

Api)eal  dismissed. 

No-  66. 

Before  Hon.  Mr.  Justice  Johnstone  and  Hon.  Mr.  Justice 
Che  vis. 

DAY  A  RAM  AND  GOBIND  RAM— (Defendants)— 

APPELLANTS. 

Versus 

CHUNDAU  13HAN  AND  OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  936  of  1911. 

Accounts— settled  and  balance  struck— not  objected  lu  for  yejrs— cannot 
be  re-opened. 

PlaintifTs  to  whom,  on  a  partition  of  the  family  property,  the 
debt  due  to  the  family  by  defendants  1  and  2  had  fallen,  sued  the  latter 
for  recovery  of  the  amount  due  as  per  balance  Rs.  5,500  struck  in 
May  1905  in  the  family  account  books  and  signed  by  the  defendants,  the 
words  bhul  chuk  equivalent  to  "  errors  and  omissions  excepted  "  were 
\Trittcn  under  the  balance.  This  balance  was  struck  on  dissolution  of  a 
joint  business  which  the  family  had  been  carrying  on  with  defendants 
1  and  2.  Neither  of  the  defendants  had  made  any  attempt  up  to  date 
of  institution  of  this  suit  in  July  1910  to  have  these  accounts  over- 
hauled or  corrected.    In     signing  the  balance   defendant  1  signed  a  sort 
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of  memorandum  in  which  he  admitted  that  Rs.  5,500  was  due  to  the 
plaintiffs,  pi'omised  to  pay  in  -1  instalments  within  a  year,  promised 
interest  and  agi'eed  that  the  debts  and  outstandings  of  the  business 
were  to  be  paid  and  realized  respectively  by  defendants  1  and  2.  Further, 
each  partly  executed  a  sort  of  deed  of  release  in  favour  of  the  other 
on  the  same  date  and  in  this  the  words  bhul  chuk  did  not  occur. 

Held  that  in  the  circumstances    of    the  case   the  defendants  1  and   2 
could  not  be  allowed  to  go  behind  the  settlement  of  1905. 

7.  L.  R.  32  Bom.  353  (1)  and  5  Moo.  I.  A.  372  (395)  (P.O.)  (2).  referred  to. 
First  appeal  from  the   decree  of   SJieil-h    Ituhan-tid-Bin,    District 
Judge,  Montgomery,  dated  the  '?>Oth  June  1911. 

Lajpat  Rai  and  Gokal  Chand  for  appellants. 

Sheo  Narain  for  respondents. 

The  judgment  of  the  Court  was  delivered  by^ 

Johnstone,    J.-— -The     following     pedigree -table  shows  the     Sth  Jany.  1914 
relationships     inter    se   of    the    three    plaintiffs    and   of    defen- 
dants  3   to  5.     They  belong   to   the   Arora    tribe,   as   also  do 
defendants  1  and  2. 

RATTAN  CHAND  (dead). 

I 
Jawala  Ram,  defendant  3. 

r M 1 

Chandar  Bhan  Ram   Chand,  Karam  Chand, 

plaintiff  1.  defendant  4,  defendant  5. 


r  "1 

Mukand  Lai.  Sant  Ram. 


Minor  plaintiffs  2  and  3. 

This  -was  a  joint  Hindu  family  until  8th  August  1908, 
when  under  an  arbitration  award  (Exhibit  D  24,  page  67 
paper  book,)  of  which  we  shall  hear  more  later  the  family 
broke  up,  plaintiffs  remaining  joint  inter  se  and  defen- 
dants 3  to  5  also  inter  se. 

In  the  month  of  Maghar  Sambat  1961=November- 
December  1904,  the  family  entered  into  a  commission 
agency  business  with  defendants  1  and  2,  each  group 
having  half  share  ;  and  this  business  lasted  until  iSth 
Jeth  Sambat  1962  =  31st  May  1905,  on  which  day  there 
was  drawn  up  in  the  hahi  of  ihe  family  a  statement  of 
account  (Exhibit  P.  I.)  between  the  family  and  defendants 
1  and  2,  translation  of  which  will  be  found  at  pages  9 — ]4 
of     the     paper     book.      This     showed     total     debits    against 


(1)  (1908)  I.  L.  R.  32  Bom.  353  (Magniram  Khupchand  v.  Laxminaroyen). 

(2)  (1853)  5  Moo.  I.  A.  372  (395)  (P.  C.)  {McKellarx.  Wallace). 
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defendants  J  and  2  of  Rs.  9,675  odd,  a  total  credit  of  Rs  4,175 
odd,  and  a  balance  of  Rs.  5,500  duly  signed  by  Daya 
Ram,  defendant  1,  on  the  same  day.  Defendant  2  was 
not  there,  but  he  signed  some  days  later  ;  and  neither  of 
the  two  seems  to  have  made  any  attempt  thereafter  up  to 
the  date  of  the  institution  of  this  suit  in  July  1910  to 
have  those  accounts  overhauled  or  corrected,  though  in 
striking  and  admitting  the  balance  the  not  unusual  phrase 
bhul  cJmh  is  used  which  corresponds  to  the  English  trader's 
"  errors  and  omissions  excepted." 

Plaintiffs'  claim,  then,  is  based  on  this  sum  of  Rs.  5,500. 
They  admit  a  sub-equent  payment  of  Rs  500  by  defendants 
1  and  2  (see  exhibit  P.  11.  page  14)  and  to  the  Rs.  5,000 
thus  remaining  they  add  Rs.  2,o91  interest,  the  rate  hav- 
ing been  stated  in  the  balance  of  31st  May  1905  as 
8  annas  per  cent,  per  mensem  for  the  first  year  and  Re.  1 
per  cent,  per  mensem  thereafter.  The  plaint  gives  some  de- 
tails both  as  to  the  natux'e  of  the  items  making  up  the 
sum  of  Rs.  9,675  aforesaid,  and  of  those  making  up  the  sum 
of  Rs.  4,175  ;  but  we  need  not  go  into  this,  as  we  are 
going  to  hold  that  defendants  1  and  2  cannot  in  all  the 
circumstances  go  behind  the  balance  of  31st  May  1905 
aforesaid. 

Defendants  1  and  2  in  their  written  pleas  (pages  71, 
72)  first  demur  to  some  of  the  figures  in  exhibit  P.  I. 
with  the  aim  of  reducing  the  liability  of  Rs  5,500  as  at 
31st  May  1905,  and  also  allege  subsequent  payments  by 
themselves  aggregating  (inclusive  of  the  Rs.  500  admitted 
by  plaintiffs)  Rs  4,855  (excluding  fractions).  They  also 
give  rather  vague  reasons  for  urging  that  in  reality  some 
Rs.  3,000  is  due  to  them,  and  they  object  to  paying  in- 
terest. 

Upon  these  pleadings  the  natural  issues  were  framed, 
and  some  four  months  later  the  Court,  going  behind  the 
balance  of  31st  May  1905  and  allowing  interest  as  above, 
awarded  to  plaintiffs  a  decree  for  Rs.  5,419  and  full  costs 
against  defendants  1  and  2. 

These  defendants  have  appealed,  and  plaintiffs  have 
filed  cross-objections,  asking  for  the  sum  of  Rs.  2,172  which 
has  been  reduced  from  their  claim 

We  have  heard  the  case  argued  at  great  length,  a 
large  number  of  the  items  in  exhibit  P.  I.  having  been 
discussed  aa  well  as  the  general  question  whether  defen- 
dants   1    and    2   can   properly    ba    allowed    to     go    behind    the 
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settlement   of   31st   May  1905.     That   question    we  answer   in 
the  negative. 

The  principle  laid  down  in  I.  L.  B.  32  Bom.  353  (1)  and  in 
the  Privy  Council  ruling  therein  cited  (2),  seems  to  us 
fully  applicable  ;  and  here  there  are  very  special  circum- 
stances and  incidents  which  make  the  said  principle  peculiarly 
apposite. 

Defendant  I  had  before  him  on  31st  May  1905, 
at  the  time  of  the  winding  up  of  the  business,  a  very 
clear  and  simple  account  (exhibit  P.  I.).  In  signing 
the  balance  defendant  1  signed  a  sort  of  memo- 
randum of  which  he  must  have  fully  understood  the 
contents,  in  which  he  admitted  that  Rs.  5,500  was  due  to 
the  plaintiffs,  promised  to  pay  in  four  instalments  within 
a  year,  promised  interest  as  aforesaid  and  agreed  that  the 
debts  and  outstandings  of  the  business  were  to  be  paid 
and  realized  respectively  by  defendants  ]  and  2.  This  sort 
of  adjustment  would  hardly  have  been  made  in  such  detail 
then,  if  it  had  been  contemplated  that  extensive  revision 
of  the  account,  such  as  defendants  1  and  2  now  claim 
should  be  had,  was  to  be  made  later.  Further,  each  party 
executed  a  sort  of  deed  of  release  in  favour  of  the  other 
on  the  same  day  (see  exhibit  P.  5,  page  3,  and  exhibit  D., 
15,  page  39}  and  in  this  the  words  "  bhul  chuk  "  do  not 
occur.  Finally,  as  already  said,  defendants  1  and  2  never 
thereafter  moved  plaintiifs  again  to  go  into  the  account, 
(exhibit  P.  I.) 

[The  remainder  of  the  judgment  is  not  required  for  the 
purposes  of  this  report — Ed.] 

Appeal  accepted. 

No-  67- 

Before  Bon.  Mr.  Justice  Rattigan  and  Hon  Mr. 

Justice  Beadon. 

MUNI  LAL  AND  OTHERS— (Plaintiffs)— APPELLANTS. 

Versus 

CHATTER  SINGH  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  677  of  1910. 

Mortgage— result  of  non-paymeM  of  full  consideration— where  mortgagee 

states  that  he  has  received  consideration  prior  to  date  of  mortgage. 

Held,  that  the  principle  laid  down  in  59  P.  R.  1907  {F.  B.)  d  !,  does  not 
apply  to  a  case  where  the  mortgagor   states  that  he  has  received  consideration 

(1)  (1908)  I.  L.  R.  32  Bom.  353  (Magniram  Khupchand  v.  Laxminarayen). 

(2)  (1853)  5  Moo.  I.  A.  372  (395j  (P.O.)  {McKellar  v.  Wallace). 

(3)  59  P.  R.  1907  (F.  B.)  {Gokal  Chand  v.  Rahman). 
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at  a  time  prior  to  the  mortgage,  whereas  in  point  of  fact  pajTnent  of  the 
full  sum  or  receipt  of  full  consideration  has  not  been  made  or  taken  place, 
but  only  applies  to  cases  where  the  mortgagee  at  the  time  of  the  mortgage 
undertakes  to  pay,  or  to  do  something  for,  the  mortgagor  after  the  date  of 
execution  of  the  mortgage  and  fails  to  carry  out  his  undertaking. 

192  P.  L.  R.  1912  (1),  referred  to. 

Further  appeal  from  the  decree  of  Eai  Sahib  Lola  Narayan  Das 
Ahluwalia,  Divisional  Judge,  Htssar  Division,  dated  the  2\st 
March  1910. 

Lajpat  Rai,  for  appellants. 

Man  Singh,  respondent,  in  person. 

The  judgment  of  the  Court  was  delivered  by — 
8th  Jany.  1914.  Rattigan,  J. — The  Courts  below  concur  in  finding  that  the 

two  items,  Rs.  500  and  Rs.  800,  of  the  alleged  consideration 
money  for  the  mortgage  sued  upon  were  fictitious  and  never 
paid  to  the  mortgagor.  As  a  result  of  this  finding,  which  we 
ourselves  have  no  hesitation  in  accepting  as  correct,  the 
Divisional  Judge  without  considering  the  other  points  involved 
in  the  case  and  relying  upon  No-  59  P.  B.  1907  (F.  B.)  (2),  has 
dismissed  plaintiff's  suit  with  costs. 

The  learned  Divisional  Judge  in  applying  the  Full  Bench 
ruling  to  the  facts  found  by  him  has  overlooked  the  distinction 
pointed  out  in  192  P.  L.  B-  1912  (1),  between  cases  where  the 
mortgagor  states  that  he  has  actually  been  paid  or  received 
consideration  at  a  time  prior  to  the  mortgage,  whereas,  in  point 
of  fact,  payment  of  the  full  sum  or  receipt  of  full  consideration 
has  not  been  made  or  taken  place,  and  cases  where  the  mort- 
gagee at  the  time  of  mortgage  undertakes  to  pay,  or  to  do 
something  for,  the  mortgagor  after  the  date  of  execution  of  the 
mortgage  and  fails  to  carry  out  his  undertaking.  The  Full 
Bench  ruling  applies  to  the  latter  and  not  to  the  former  class 
of  cases. 

We  must  accordingly  hold  that  the  Divisional  Judge  erred 
in  dismissing  the  suit  on  the  preliminary  ground  that  the  Full 
Bench  ruling  applied  to  it.  We  accordingly  accept  this  appeal 
and  under  Order  XLI,  rule  23,  Civil  Procedure  Code,  we 
remand  the  case  to  the  Divisional  Judge  for  determination  of 
the  appeal  before  him  in  accordance  with  law. 

Appeal  accepted. 

(1)  192  I\  L.  R.  1912  (Yakub  Khan  v.  Raghpat  Rai). 

(2)  59  P.  R.  1907  (F.  B.)  (Sokal  Chand  v.  Rahman). 
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No.  68. 

Before  Hon.  Mr,  Justice  Rattigan  and  Eon.  Mr,  Justice 

Beadon. 

SULTAN  SINGH  AND  OTHERS— (Objectors)— 

APPELLANTS. 

Versus 

BADHAWA  SINGH,  OFFICIAL  LIQUIDATOR, 

LAXMI  COMPANY,  Ltd.— RESPONDENT. 

Civil  Appeals  Nos.  243  and  24i  of  1913. 

Indian  Companies  Act,  VI  of  1882,  section  169 -appeals— which  lie 
to  Divisional  Court  and  which  to  Chief  Court — limitation — extension  of 
time  for  notice  to  respondent— appellant  must  act  with  diligence. 

The  orders  of  the  District  Judge  declaring  appellants  to  be  con- 
tributaries  were  passed  on  the  16th  January  1913,  the  appellants  in 
appeal  No.  244  applied  for  a  copy  on  the  17th  January  and  obtained 
it  the  same  day  and  their  appeal  to  the  Chief  Court  was  filed  on  the 
5th  Febmary. 

The  appellants  in  appeal  No.  243  did  not  apply  for  a  copy  of 
the  order  till  the  28th  January  and  they  iiled  theii-  appeal  on  the  4th 
February. 

Held,  that  an  appeal  under  section  169  of  the  Companies  Act  of 
1882,  lies  to  the  Divisional  Court  unless  the  value  exceeds  live  thou- 
sand rupees. 

34  P.  R.  1913  (1),  refen-ed  to. 

Held  also,  that  in  neither  appeal  was  there  any  reasonable  prospect 
of  notice  of  appeal  being  served  on  the  respondents  within  three  weeks 
of  the  passing  of  the  order  complained  of,  and,  as  in  point  of  fact,  such 
notice  did  not  reach  the  respondent  within  that  period,  the  appeals 
were  barred  by  time,  extension  of  time  being  only  admissible  when 
the  appellant  can  show  that  he  himself  hss  been  duly  diligent. 

95  P.  R.  1908  (2),  176  P.  L.  R.  1911  (3),  19  Mad.  L.  J.  511  (4),  and 
13  Bom.  L.  J.  528  (5),  referred  to. 

Miscellaneous  first  appeal  from   the    decree    of  A.  D,  C.    Barnes, 
Esquire,  District  Judge,  Amhala,  dated  16th  January  1913. 

Sundar  Das  for  appellants. 

Sheo  Narain  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Rattigan,  J. — Mr.  Sheo   Narain  for  the  respondent,  Official    \'2ithJany.  1914. 
Liquidator,     raises     the     preliminary    objection     that    under 
No.    34    P.  U.    1913    (1),    the   appeals   in    these   cases   lie   to 

(1)  34  P.  R.  1913  {Basheshar  Nath  v.  Kanhaya  Lai). 

(2j  95  P.  R.  1908  {Daxdat  Ram  v.  The  Woollen  Mills  Compy) 

(3)  176  P.  L.  R.  1911  {Uira  Lai  v.  Himlaya  Glass  Works  Co.). 

(i)  (1908;    19   Mad.   L.    J.   511    {East   India   DhLilleries     and  Sugar 

Factories  v.  Tinnevelly  Sarangapani  Sugar  Mills  Co.) 
(5)  (1911)  13  Bom.  L.  R.  558   (In  re  Lakhmidas  Khimji  Spinning  and 

Weaving  Coy.  Ld.  {in  liquidation)  ). 
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the  Divisional  Judge.  The  amount  in  respect  of  which 
the  appellants  are  respectively  liable  as  contributaries  is  in 
appeal  No.  243  the  sum  of  Rs  900  due  from  Jagan  Nath 
and  Rs.  1,875  due  from  Khuswakat  Rai  and  in  appeal 
No.  244  the  sum  of  Rs.  3,750  due  from  Sultan  Singh  and 
Rs.  2,500  due  from  Basheshar  Nath  Ram  Saran  Das.  In 
the  circumstances,  a  first  appeal  would  lie  to  this  Court 
in  Appeal  No.  244,  and  not  in  Appeal  No.  243. 

As  we  considered  it  advisable  that  both  appeals  should 
be  heard  at  the  same  time,  we  decided  to  transfer  the 
latter  to  this  Court  in  exercise  of  our  power  of  transferring  cases 
and  appeals,  and  also  of  the  powers  given  under  section 
151,  Civil  Procedure  Code,  we  accordingly  proceeded  to 
hear  the  appeals. 

Mr.  Sheo  Narain  then  urged  that  under  section  169 
of  the  Indian  Companies  Act,  the  appeal  could  not  be 
heard,  inasmuch  as  notice  thereof  had  not  been  given  with- 
in three  weeks  after  the  order  complained  of  had  been 
made  and  that  there  was  no  ground  in  the  present  instance 
for  granting  an  extension  of  time. 

The  order  of  the  District  Judge  was  passed  on  the 
16th  January  1913  and  the  appellants  in  appeal  No.  244 
applied  for  a  copy  on  the  17th  of  January  and  received 
such  copy  the  same  day.  The  appellants  in  appeal  No.  243 
did  not  apply  for  a  copy  of  the  order  until  the  28th  of 
January.  The  appeal  No.  243  was  filed  in  this  Court 
on  the  4th  February  and  the  appeal  No.  244  on  the 
6th  of  February  1913.  There  was  thus  no  reasonable 
prospect  of  notice  of  the  appeal  being  served  on  the 
respondent  within  three  weeks  of  the  passing  of  the  order 
complained  of  and,  in  point  of  fact,  such  notice  did  not 
reach  the  respondent  wi|-hin  that    period. 

The  authorities  cited  by  Mr.  Sheo  Narain  {viz.,  No. 
96  P.  B.  1908  (1),  176  P.  L  B.  1911  (2),  19  Mad.  L.  J. 
p.  611,  (3),  and  13,  Bom.  L.  B.  558  (4)  ),  fully  support 
his  contention  that  an  extension  of  time  should  not  be 
allowed  by  the  Court  unless  the  appellant  can  show  that 
he  himself  has  been  duly  diligent  and  that  any  delay 
which    has     occurred     has    been      due     to     the     respondent's 

(1)  95  P.  iJ.  1908  {DauLat  Ram  v.  The  Woolle7i  Mills  Company). 

(2)  176  /■•.  L  R.  1911  iUiraLal  v.  Himalaya  Class  Works  Co.). 

(3;  (1908j  19  Mad.  L.J.  511  {Eaal  India  Distilleries  and  Sugar  Factories 
V.  Tinnccclly  Sarangapani  Sugar  Mills  Co.). 

(4)  (1911j  13  Bom.  L.  R.  558  ilu  re  Lakhviidas  Khimji  Spinning  and 
Weaving  Coy.  Ld.  {in  liquidation)  ). 
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conduct    or    to     some    action    or    inaction    on    the    part    of  the 
Court. 

fn  the  present  case  Mr.  Sundar  Uas  was  unable  to  give 
us  any  ground  which  would  justify  our  granting  an 
extension  of  time.  In  our  opinion  in  cases  of  this  kind 
an  appellant  who  desires  to  contest  an  order  passed  under 
the  Companies  Act  must  act  with  promptitude  and  satisfy 
the  Couit  that  he  has  himself  done  everything  to  comply 
with  the  strict  provisions  of  section  169  of  the  Act. 

The  appellants  in  the  present  cases  have  failed  to  show 
such  promptitude  and  the  result  is  that  we  must  dismiss 
both  appeals,  as  we  hereby  do,  with  costs. 

Appeals  dismissed. 


No.  69. 

Before.  Eon.  Mr.  Justice  Rattiyan  and  Hon.  Mr. 

Justice    Beadon. 

WEST— (Objector)— APPELLANT 

Versus 
BANI   PARSHAD    AND   OBEIDULLA,    OFFICIAL 
LIQUIDATORS,  INDUSTRIAL  EAST,  LIMITED- 
RESPONDENTS. 
Civil  Appeal  No.  1060  of  1912. 
Companies — wmding    up — contributories — contract   for    taking     shares 
induced  by  fraud— avoidance  of  contract  in  winding  up  proceedings. 

Held,  that  a  shareholder  who  has  made  no  attempt  to  avoid  his  contract 
for  taking  shares  before  the  date  wlien  application  was  made  to  the  Court 
for  the  compulsory  winding  up  of  the  company  cannot  be  relieved  from  his 
liability  as  a  countributory  in  the  winding  up  proceedings  on  the  ground 
that  he  was  induced   to  enter  into  the  contract  by  fi-aud. 

7  E.andB.  356  (1)  and  1  Ch.  365,  referred  to,  also  Buckley's  Com- 
panies Act   (1902),  p.   130,  and  the  Laws  of  England,  Vol.  V,  p.  131. 

First  appeal  from  the  order  of  Rai  Bahadur  Lola  Mool  Euj,  District 
Judge,  Lahore,    dated  the  18th  .Jtme  1912. 

Oertel,  for  appellant. 

Respondents,  in  person. 

The  judgment  of  the  Court  was  delivered  by — 

Rattioax,    J.—  *  *  *  *     22nd  Jan.  1914. 

Furthermore,  it  is  admitted  that  appellant  made  no 
attempt     to     avoid     his     contract     before      the      date     when 

(Ij  7  E.  and  B.  35G  {Henderson  v.  Boynl  British  Bank). 
(2)  ("1900;  I  Oil.  365  {In  re  General  Railway  Syndicate)  [Whiteiey'sCase). 
*[  Only  portion  of   the- judgment,  required  for  this    report,    has  been 
prmted— Ed. 
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Mr.  Birrel  applied  for  the  compulsorj  winding  up  of  the 
Company,  and.  in  the  circumstances,  it  is  now  too  late  for 
him  to  plead  that  he  was  deceived  into  taking  shares.  As 
observed  in  Buckley's  work  on  the  Companies  Act  (1902),  "  If 
"  before  it  (a  voidable  contract)  be  rescinded  a  Avinding-up  be 
"  commenced  or  the  concern  cease  to  bo  a  going  concern,  the 
"  shareholder  can  no  longer  be  relieved,  but  will  be  liable  as  a 
"  contributory."    (Page  130). 

In  the  words  of  Lord  Campbell,  L  C,  in  Henderson  v. 
"  Eoyal  British  Batik  (7,  E.  and  B.,  356),  (1),"  It  Avould  be 
"  monstrous  to  say  that  he  having  become  a  partner  and  a  share- 
"  holder  and  having  held  himself  out  to  the  world  as  such  and 
"  having  so  remained  until  the  concern  stopped  payment,  could, 
"  by  repudiating  the  shares  on  the  ground  that  he  had  been 
"  defrauded,  make  himself  no  longer  a  shareholder,  and  thus 
"  get  rid  of  his  liability  to  the  creditors  of  the  Bank  Avho  had 
"  given  credit  to  it  on  the  faith  that  he  was  a  shareholder." 

To  the  same  effect  is  the  rule  as  stated  in  Volume  V  of 
the  "  Laws  of  England  "  (page  lol)  : — "  The  right  to  rescind  is 
"  also  lost  by  the  commencement  of  the  winding  up  of  the  Com- 
"  pany  or  by  the  Company  becoming  insolvent  and  stopping 
"-payment  unless  in  either  case"  the  shareholder  has  previously 
"  repudiated  the  shares  and  proceedings  for  rescission  have  been 
"  commenced  by  him  or  some  other  person  and  he  has  in  the 
"  latter  case  agreed  with  the  Company  to  be  bound  by  such 
"  proceeding,  or  has  previously  repudiated  and  filed  an  affidavit 
•'  setting  up  the  misrepresentation-  in  i-esisting  a  summary 
"  application  for  judgment   in  an  aciion  for  calls." 

The  last  jjroposition  is  based  on  the  case  of  In  re  General 
Baihoay  Syndicate  {Whiteleys  Case)  (1900),  1,  Ch.  365)  where 
the  facts  were  peculiar.  The  Company  had  applied  under 
Order  XIV  of  the  Rules  of  the  Supreme  Court  for  leave  to 
sign  final  judgment  in  an  action  for  calls  and  leave  to  defend 
was  obtained  by  a  shareholder  upon  an  affidavit  stating  his 
intention  to  counter-claim  for  rescission  of  the  contract  to  take 
shares  on  the  ground  of  misrepresentation.  This  was,  it  is  to 
be  noted,  an  action  by  the  Company  itself  and  Lindley,  M.  R.  in 
more  places  than  one  in  the  course  of  his  judgment,  is  careful  to 
point  out  that  at  the  time  when  the  applicant  sought  to  rescind 
his  contract  with    the    Company,    no    petition   to   wind  up   the 


(1)  7  E.  and  D.  356  (Henderson  v.  Royal  Bntisk  Banij. 

{2)  (1900j  1.  Ch.  365  (In  re  General  Railway  Syndicate  (Whiteleys  case). 
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Company  had  been  presented,  and  consequently  no  equities  had 
arisen  affecting  tliird  parties 

Mr.  Oertel,  however,  argued  that  the  delay  on  the  part  of 
his  client  in  repudiating  his  share  i  was  due  to  a  promise  made 
to  him  by  Mr.  Enever,  the  Managing  Director  of  the  Company, 
who,  in  his  letter,  dated  "Calcutta,  1st  February  1910,"  (Exhibit 
F)  wrote  to  appellant  as  follows  : — 

"  I  will  see  what  you  have  paid  up  and  arrange  to  give  you 
"  fully  paid  up  shares  for  the  same  and  transfer  your  liabilities 
"  on  the  remaining  shares." 

Admittedly  Mr.  Enever  did  not  carry  ont  this  promise 
which  was  purely  personal  on  his  part  and  in  no  way  binding 
on  the  Company.  The  pi-omise  might  possibly  have  been  a 
good  ground,  as  against  the  Company  itself,  for  any  reasonable 
delay  on  the  part  of  the  appellant  in  repudiating  his  shares.  It 
could  not,  however,  even  as  against  the  Company,  justify  his 
inaction  for  over  seven  months,  and  it  affords  no  excuse  whatever 
when  his  rights  came  into  competition  with  those  of 
creditors  of  the  Company  after  a  petition  for  winding  up  has 
been  duly  presented  to  the  Court. 

We  hold,  therefoi^e,  that  the  first  and  second  grounds  upon 
which  appellant  disclaims  liability  have  no  force,  and  must  be 
overruled. 

The  third  ground  is  to  the  effect  that  as  the  shares  of 
appellant  were  pledged  to  the  Company,  it  is  the  Company,  and 
not  the  appellant  who  is  liable  thei-eon.  For  this  proposition 
no  authority  was  cited  and  it  is  clearly  untenable.  The  shares 
were,  no  doubt,  hypothecated  with  the  Company,  but  the  legal 
ov/ner  thereof  was  the  appellant  and  as  such  he,  and  he  alone, 
must  be  held  liable  for  all  unpaid  calls  thereon. 

The  fourth  ground,  viz.,  that  before  appellant  can  be  held 
liable  the  directors  of  the  Company  should  first  be  called  upon 
to  liquidate  the  demands  of  the  CoQipany's  creditors — was  not 
pressed  and  very  rightly  so.  The  proposition  is  startling  in  its 
novelty  and  the  learned  Counsel  for  appellant  was  unable  to 
adduce  any  authority  in  its  support. 

The  appeal  fails  and  is  dismissed.  The  official  liquidators 
are  pleaders,  but  they  have  appeared  as  respondents  in  their 
capacity  as  such  and  we  cannot  therefore  allovr  them  costs. 

Appeal  dismissed. 
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No.  70. 

Before  Hon.  Mr.  Justice  Johnstone  and  Hon.  Mr. 
Justice  Chevis. 

DEV  RAJ  AND  ANOTHER— (Defendants)— 

APPELLANTS 

Versus 

SHIV  RA:Nr— (Plaintiff)— AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  202  of  1911. 

Indian  Limitation  Act,  IX  of  190S,  artider,  120,  125,  and  126 —suit  by 
son  for  a  declaration  that  mortgage  of  a  house  made  by  his  father  and  the 
widow  of  /ii.s-  fathers  brother  shall  not  affect  his  reversionary  rights- 
limitation. 

Plaintiff  sued  in  Februaiy  1910  for  a  declaration  tliat  the  mortgage-deed 
of  a  house,  dated  4th  April  1898,  for  Rs.  1,400  made  by  defendant  1,  his 
father,  and  defendant  2,  the  widow  of  his  father's  brother,  in  favour  of  defen- 
dants 3  and  4  will  not  affect  his  reversionaiy  rights— defendants  3  and  4, 
inter  alia,  pleaded  limitation.  The  first  Conrt  found  that  the  suit  was 
within  time  under  article  125  of  the  Limitation  Act,  in  regard  to  defendant 
2's  alienation  and  imder  article  126  in  regard  to  defendant  I's  alienation,  but 
finding  the  other  issues  in  favour  of  defendants  dismissed  plaintifi's  claim. 
Plaintiff  appealed  to  the  Divisional  Court  and  here  the  question  of  limitation 
was  not  again  raised  by  the  defendants-respondents  and  the  Court  finding 
the  other  issues  in  plaintiff's  favour-  decreed  the  suit.  The  defendants- 
mortgagees  appealed  to  the  Chief  Court. 

Held,  that  article  125,  of  the  Limitation  Act,  was  not  applicable,  aa  it 
applies  only  to  land  and  comes  in  only  when  the  suit  is  by  the  first 
reversioner. 

Held  also,  that  article  126  was  inapplicable  as  that  only  applies  to  suits 
"  to  set  aside  "  a  father's  alienation  and  not  to  declaratory  suits. 

1.  L.  R.  13  Cal  308  (P.  C),  distinguished. 

Held  consequently,  that  the  Court  must  fall  back  on  article  120. 

Further  appeal  frnvi  the  decree  of  L.  H.  Leslie-Jones,  Esquire, 
Divisional  Judge,  Julhmdur  Division,  dated  the  22.nd  December 
1910. 

Slieo  Narain,  for  appellant. 
Muhammad  Shafi,  for  respondents. 


(1)  (1886j  I.  L.  B.   13    Cal.     308  (P.   C.)   (Jagadamba  Chacdhrai 
Dakhina  Mohun  Ray). 
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The  order  of  the  Court  was  delivered  by — 

JoHNSTO^^E,  J. — The  pedigree  of  this  family,  in  so  far  as  we     26th  Jan.  1914. 
[-equire  it  for  this  case,  is  as  follows  : — 

BAL  KISHAN. 


Indarjit. 

Gonda. 

1 

Bagho  Ram. 

Bahadur. 
1 

r                  } 

Raja  Ram,            Asa  Ram,  d.'S.  p. 

Moti  Ram. 

1 

defendant  1.             leaving  widow 
1                          Tahl  Devi, 
ShivRam,                  defendant  2. 
plaintiff. 

Shiv  Saran,              Des  Raj, 
defendant  4.            defendant  ?, 

On  4th  April  1898  a  mortgage  deed  was  executed  whereby 
the  house  in  suit  was  mortgaged  by  defendants  1  and  2  to 
defendants  3  and  4  for  Rs.  T,400  paid  in  cash  at  time  of  regis- 
tration. 

Plaintiff  sued  for  a  declaration  that  this  mortgage,  being 
without  consideration  and  "  necessity"  should  not  aftect  his 
reversionary  rights  This  suit  was  instituted  on  25th  February 
1910,  «e.,  some  9  years  11  months  after  the  date  of  the  mort- 
gage ;  but  in  his  plaint  Shiv  Eam  puts  the  date  of  accrual  of 
cause  of  action  at  about  a  month  before  institution  of  suit,  it 
being  alleged  that  then  the  defendants  finally  refused  to 
recognise  plaintiff's  claim 

Defendants  3  and  4  pleaded  limitation.  They  also  urged 
that  defendant  I's  consent  to  defendant  2's  alienation  of  her 
share  barred  plaintiff's  claim  as  to  that  share  ;  that  the  house 
was  not  ancestral,  qua  plaintiff  ;  that  plaintiff  could  not  object 
to  alienations  made  by  his  own  father  •  that  plaintiff  acquiesced 
in  the  alienation  ;  and  that  in  any  case  the  alienation  was  for 
consideration  and  "  necessity." 

The  first  Court  drew  issues,  and  proceeded  to  dispose  in 
favour  of  plaintiff  of  the  issue  as  to  limitation  by  applying 
article  125  of  the  Schedule  to  defendant  2's  alienation  and 
article  ]26  to  that  by  defendant  i.  It  then  found  that  the 
father  (defendant  1),  being  manager  of  the  joint  family,  plaintiff 
had  no  power  to  sue  and  have  the  alienation  set  aside  as  having 
been  made  for  unlawful  pm^poses,  apparently  assuming  Avithout 
discussion  that  the  loan  was  for  family  purposes. 

This  was  sufiicient  for  disposal  of  the  case  ;  but  the  Court 
went  on   to  hold   that  ths   house  was   not  proved  ancestral,  qua 
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plaintiff,  that  defendant  ]'s  consent  validates  defendant  2's 
alienation  as  against  plaintiff,  that  the  alienation  was  for 
consideration  and  ''  necessity,"  and  not  for  immoral  purposes, 
and  that  the  plaintiff  had  acqiesced  in  the  mortgage. 

Shiv  Ram  appealed  to  the  Divisional  Court,  which  noted 
that  the  respondents  had  not  again  raised  the  question  of 
limitation,  which  had  been  correctly  decided  below.  It  then 
went  on  to  find  that  the  house  was  ancestral,  and  that  plaintiff 
and  defendant  1  are  joint,  and  quoted  53  P.  B.  1901  (F.  B.)  (1), 
as  authority  for  holding  that,  though  consideration  passed, 
and  though  it  is  not  shewn  that  the  money  was  borrowed  for 
immoi'al  purposes,  yet  as  "  necessity  "  is  not  sliewn,  plaintiff 
must  have  his  decree,  which,  however,  will  not  prevent  the 
mortgagee-defendants  from  prosecuting  any  remedies  they  may 
have  against  defendant  1  and  the  piopeity.  That  Court  also 
held  that  defendant  J's  consent  to  defendant  2's  alienation 
could  not  affect  plaintiff's  right  to  object,  and  that  it  was  not 
proved  that  plaintiff  had  ever  acquiesced  in  the  alienations. 

The  mortgagee-defendants  have  now  filed  this  further 
appeal  and  we  have  heard  arguments  and  have  arrived  at 
certain  conclusions,  which  we  may  summarise  thus  : — 

{i)  The  contention  now  urged  for  the  first  time  that  defen- 
dant 2  has  daughters  and  their  sons  alive,  who,  as  heirs,  would 
under  Hindu  Law  be  preferred  to  plaintiff,  is  taken  too  late  and 
cannot   be  heard  now  ;  ground  of  appeal  T  (d). 

(«)  Grounds  U  (d)  and  (/)  have  not  been  argued  before 
us  and  must  be  taken  as  given  up. 

(m)  Respondents'  counsel's  argument,  that  defendant  2 
having  under  Hindu  Law  no  share  in  the  family  property,  the 
alienation  should  be  looked  upon  as  entirely  defendant  I's 
alienation,  is  overruled. 

The  lower  appellate  Court  has  found  that  Raja  Ram, 
defendant  1,  and  Asa  Ram  were  not  joint  ;  and  the  presumption 
(not  rebutted)  from  the  acts  of  the  parties  and  the  pleadings 
is  against  the  idea  of  their  jointness.  We  find  that  it  is  not 
proved  that  defendant  2's  late  husband  was  one  of  a  joint 
'Hindu  family  with  defendant  1,  and  thus  the  contention  fails. 

(iv)  Leaving  out  of  account  for  the  moment  a  new  point 
of  view,  to  be  noticed  later,  suggested  by  plaintiff's  counsel,  we 
find  that  this  suit  would  be  barred  by  time.  The  Articles  of 
the  Limitation  Schedule   that  come   in  for   discussion  are   Nos. 

(1)  53  P.  R.  1901  (F.  D.).  (Dahadar  Singh  v.  Desraj.) 
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125,  126  and  120.  The  first  two  allow  twelve  years  from  the 
occurrence  of  certain  events  and  the  third  six  years  only  ;  and 
we  are  of  opinion  that  the  third  alone  applied  to  the  facts  of  the 
present  case. 

Article  125  runs  thus  . — 


Suit  during  the.  life  of  a  Hindu  or  Mnham- 
madan  female  by  a  PTindu  or  Jhihammadan 
who,  if  the  female  died  at  the  date  of  institut- 
ing the  suit,  would  be  entitled  to  the  posses- 
sion of  land,  to  have  an  alienation  of  such 
land  made  by  the  female  declared  to  be  void 
except  for  her  life  or  until  her  remarriage. 


Twelve  years,    j     The  date  of 
the  alienation. 


It  does  not  apply  because  it  covers  only  suits  for  land,  and 
farther  it  comes  in  only  when  the  suit  is  by  the-  first  rever- 
sioner. Here  the  suit  is  not  for  land,  and  defendant  1  is  the 
first  reversioner,  not  the  plaintiff.  We  may  note  that  counsel 
on  both  sides  are  agreed  that  article  125  cannot  be  invoked  in 
this  case. 

Article  126  runs  thus  : — 


By  a  Hindu  governed  by  the  law  of  the 
Mitakskara  to  set  aside  his.  father's  alienation 
of  ancestral  property. 


Twelve  years.  When  the 
alienee  takes 
'  possession  of 
the  property. 


Mr.  Shafi  contends  that  this  article  does  cover  defendant 
I's  alienation  because  the  suit  in  by  a  Hindu  governed  by  the 
Mitakshara  Law  and  is  diieited  against  his  father's  alienation 
of  property.  Be  aigues  that  tbe  words  "  set  aside  "  include 
a  suit  for  a  declaration  that  the  alienation  objected  to  should 
not  affect  plaintiff's  rights  after  the  death  of  the  alienor,  and 
in  support  of  the  contention  he  quotes  the  Privy  Council 
ruling  in  7.  i. /;',,  XIII  Cal.,  808,  (:).  That  ruling  is  con- 
cerned with  a  suit  against  an  adoption. 

In  the  limitation  law  then  in  force  article  129  corresponds 
to  article  118  of  the  present  law,  and  the  phrase  in  the  older 
laTY  was  ''  to  set  aside  "  an  adoption.  At  pages  319,  320  of  the 
report  their  Lordships  said  in  effect  that  the  phrase  was  not 
precise  or  exact  and  they  gave  reasons  for  holding  that  it 
should  be  taken  as  includiug  a  suit  to  have  an  adoption  declared 
invalid. 

No  doubt  in  consequence  of  that  ruling,  the  Legislature  in 
the  later  law   amended  the   phraseology  and   f or  "  to   set  aside 

(1)  (1886)  I.  L.  R.  13  Cal  308  (P.  C.)  (Jagadamba  Cliaodhrani  v.  Dakhina 
Mohun  Roy.) 
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:iu  adoption  "  substituted  "  to  obtain  n  declaiatiou  that  an 
alleged  adoption  is  invalid,  or  never,  in  fact,  took  place."  But 
J t  left  unaltered  the  phrase  "  set  aside  "  in  articles  13,  14,  15, 
"*■*,  91,  and  126  ;  and  as  regards  article  126,  we  cannot  but 
take  it  that  this  was  done  advisedly. 

The  Legislature,  as  it  were,  conceded  that  in  article  129 
(now  118)  the  wording  required  amendment,  but  at  the  same 
time  decided  that  in  article  126  and  the  five  other  articles 
named  above  the  phrase  "  set  aside  "  in  its  strict  meaning- 
should  stand  ;  and  it  seems  to  us  clear  that  to  ask  for  a  thing 
to  be  "  set  aside  ' '  implies  a  prayer  for  immediate  relief,  and 
not  fcr  a  mere  declaration  that  on  the  happening  of  a  future 
contingency,  of  which  the  plaintiff  may  not  be  alive  to  take 
advantage,  certain  results  will  follow. 

As  neither  article  125  nor  article  126  applies,  we  have  to 
fall  back  on  article  120,  and  clearly,  if  plaintiff  has  to  rely  on 
this  alone,  his  suit  is  too  late.  But  plaintiff  urges  further 
that  he  came  of  age  at  the  age  of  1 8 .  less  than  three  years  before 
suit,  and  thus  should  have  the  benefit  of  section  6  with  section 
8  of  the  Limitation  Act. 

[  The  rest  of  the  judgment  is  not  required  for  this  report. 
The  case  was  remanded  for  trial  of  the  point  stated  in  the  last 
sentence. — Ed.] 

Case  remanded. 


No.  71. 

Before  Eon.  Mr.  Justice  Johnstone  and  Hon.  Mr. 
Justice  Chevis. 
MUSSAMMAT  BHAG  BHARI  AND  OTHERS— (Defendants) 
—APPELLANTS 
Versus 
JAWAHIR  SINGH  AND  OTHERS— (Plaintiffs)— 
RESPONDENTS. 
Civil  Appeal  No.  910  of  1911. 
Indian  Court  Fees   Act,  VII  of  1870,   section  7  V,   clauses  (b)  and  (e)— 
valuation  of  suit  for  land  covered  by  a  garden. 

Held,  that  a  suit  for  possession  of  land  forming  a  garden  and  two 
houses  must  be  valued  under  section  7  V  (e)  of  the  Court-Fees  Act, 
according  to  the  market  vahic  of  the  garden  and  houses,  notwithstan- 
ding that  the  land  under  the  garden  is  assessed  to  land  revenue,  and 
this  valuation  Lolds  good  equally  for  the  pui-pose  of  jurisdiction. 

100  P.  L.  R.  1904  (1),  and  C.  A.  92a  of  1910  (unpublished;,  referred  to. 
(1)  100  P.  L.  R.  1904  (Fateh  Singh  v.  Chetu). 
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Further  appeal  from  ihe  decree  of  P.  L.  B  trker,  Esquire.  Additional 
Divisional  Judge,  Jhehtm  Vivision,  at  Rinvalpindi,  dated  the 
1st  June  1911. 

Oertel  and  Badr-ud-Din,  for  appellants. 
Nanak  Chand,  for  respondents. 
The  jadgment  of  the  Court  was  delivered  by — 

Johnstone,  J. — In  this  suit  for  16  l-anals  of  land,  form-  2Sth  Jan  1914 
ing  a  garden  and  2  louses,  the  fir-st  Couit  gave  plaintiffs 
a  decree  for  possession  on  payment  of  Rs.  999  with  half 
costs.  The  lower  appellate  Court  on  appeal  by  defendants, 
with  cross-objections  by  plaintiffs,  reduced  the  amount 
payable  by  ihe  latter  to  Rs.  699- 

Defendants  have  filed  this  further  appeal  under  the  old 
law,  and  have  been  met  at  the  outset  by  Mr.  Nanak 
Chand  (for  plaintiffs-respondents)  with  the  objection  that 
no  appeal  lies,  because — 

(i)  the  value  of  the  land  at  thirty  times  ^ama  being 
Rs.  234-6  0,  and  the  value  of  the  houses  (in  their 
original  state)  Rs.  180-8-0,  and  with  the  additional 
value  allowed  by  the  lower  appellate  Court 
Rs.  730  8-0,  the  suit,  qua  "  land  suit,"  has  a  value 
below  Rs.  250  and  q^ia  vmclassed  suit,  a  value  under 
Rs  1,000  (i'e.,  Rs.  964-14-0-  Cf.  100  P.  L.  R. 
1904  (1)  and  Civil  Appeal  No-  929  of  1910  ; 
(ii)  the  decree  of  the  lower  appellate  Court  has  varied 
the  decree  of  the  first  Court  otherwise  than  as 
to  costs  and  therefore  the  Rs.  250  or  Rs  1,000  is 
the  critical  value  according  as  the  suit  is  treated 
as  a  land  suit  or  an  unclassed  suit  under  section  40, 
Punjab  Courts  Act,  as  it  stood  before  amendment 
by  Punjab  Act,  I  of  1912. 

Mr.  Oertel,  however,  has  had  no  diflSculty  in  repelling 
this  objection.  The  land  here  is  a  "  garden,"  though 
assessed  to  land  revenue.  It  was  called  a  garden  in  the 
first  Coiu't  without  objection,  and  it  was  valued  at 
Rs.  1,074  as  a  garden  by  the  Local  Commissioner.  In  short, 
the  valuation  for  Court-fee  is  governed  by  section  7  V  (e), 
Court-fees  Act,  and  is  not  to  be  ai-rived  at  either  for  Court- 
fee  or  in  ascertaining  jurisdiction  by  the  artificial  thirty  times 
jama  rule.     We  hold  that  the  appeal  lies. 

[The  remainder  of  the  judgment  is  not  requii-ed  for  the  pur- 
pose  of  this  report. — Ed.] 

(1)  100  P.  L.  R.  1901  {Fateh  Singh  v.\Chetii). 
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No.  72- 

Before  Eon.  Mr.  Justice  Battigan  and  Eon.  Mr.  Justice 
Scott- Smith. 

LAL  KHAN  AND  OTHERS— (Plaixtiffs)— APPELLANTS 

Verstis 

NCRA  AND  OTHERS— (Defendants.!— RESPONDENTS. 

Civil  Appeal  No.  170  of  1912. 

Custom— Alienation— Av:ans—Tallagav.g  lahsil— soZe  ly  proprietor  uith 
S07JS  Zh-jn^— Rhvaj-i-am,  Jheliim  District. 

Held,  that  customary  law  recognises  a  distinction  between  the  powers 
of  alienation  of  a  so)?/e,s-.s-  proprietor  and  those  of  a  proprietor  who  has 
sons,  and  that  it  had  not  been  proved  that  among  Awans  of  the 
Tallagang  tahsU  a  proprietor  who  has  sons  has  unlimited  power  to  deal 
with  ancestral  property  as  he  pleases. 

88  P.  R.  1911  (1),  114  P.  R.  1913  (2),  8  P.  R.  1906  (3j,  5  P.  R.  1914  (4), 
81  P.  R.  1894  (5)  and  C.  A.  446  of  1911  (unpubUshed),  referred  to. 
Further  appeal  from  the  decree  of  E.A.  Estcourt,  Esquire,  Divisional 
Judge,  Attack  Division,    at  CampbeUpore,  dated   the  24th  July 
1911. 

vShali  Nawaz,  for  appellants. 
Badr-ud-Din,  for  re.spondent. 
The  jiulgment  of  the  Court  was  delivered  by — 

I2th  Fehy.  1914.  Eattigan,  J.— On    the    20th    Febiuary     1908,     one    Nura, 

A  wan  of  the  Tallag;ing  tuhsil,  which  was  formerly  a  part  of 
the  Jhelum  District  but  is  now  included  in  the  district  of 
Attock,  sold  his  ancestral  land  for  a  consideration  of  Rs.  1,250 
in  favour  of  Shera  and  others. 

The  present  snit  was  instituted  on  the  Uth  of  August 
1910,  and  in  it  the  sons  of  Nura  pray  for  a  declaration  that 
the  sale  in  question  will  be  ineffective  as  against  their  rights 
upon  the  death  of  the  vendor.  Of  the  consideration  money 
Es.  891  are  alleged  to  have  been  paid  to  previous  mortgagees 
and  the  balance  of  Es.  359  is  said  to  have  been  paid  in  cash 
at  home. 

The  first  Court  held  that  the  sale,  as  such,  was  not 
binding  upon  the  plaintiffs,  but  that  necessity  in  i-espect  of 
the  Es.  891  had  been  duly  established  and  accordingly  granted 
a  declaration  to  the  effect  that   plaintiffs   would   be   entitled    to 

a)  88  p.  R.  1911  {KhwJa  Bakhsh  v.  Waham  Ali). 

(2)  114  P.  R.  1913  {Khuda  Bakhsh  v.  Ahmad  Khan). 

(3)  8  P.  R.  1906  {Khudayar  v.  Fatteh). 

(4)  5  P.  R.  1914  {Yakxih  Khan  v.  Fatek  Ktian). 

(5)  81  P.  R.  1891  {Rasul  Khan  v.  Mussammat  Mastur  Bano) , 
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possession   of   the   land,  on  the  death  of  their  father,  upon  pay- 
ment of  that  sum. 

Both  parties  appealed  to  the  Divisional  Judge,  who  was 
apparently  of  opinion  that  the  sum  paid  to  the  prior  mortgagees 
was  duly  established  and  was  for  necessity  and  further  that 
the  balance  was  also  actually  paid.  The  learned  Judge, 
however,  gave  no  definite  finding  upon  these  points,  inasmuch 
as  he  held  that  the  vendor  had  practically  unlimited  powers  of 
alienation  and  could  not  be  controlled  in  respect  of  their 
exercise  by  his  sons.  He  accordingly  dismissed  the  plaintiffs' 
suit  with  costs  thi'oughoat. 

The  latter  have  preferred  a  further  appeal  to  this  Court 
and  we  have  heard  the  case  argued  by  Mr,  Shah  Nawaz  for 
them  and  by  Mr.  Badr-udDin  Kureshi,  for  respondent. 

In  our  opinion  there  can  be  no  doubt  that  the  prior 
mortgagees  were  duly  paid  off  to  the  extent  of  Rs.  891  and 
the  alienation  in  favour  of  defendants  is,  to  that  extent,  valid 
and  binding  upon  the  plaintiffs. 

As  regards  the  balance,  it  is  possible  that  some  sum  of 
money  was  paid  to  the  vendor  in  order  to  induce  him  to  con- 
sent to  the  sale,  but  there  is  absolutely  no  proof  of  "  necessity  " 
in  respect  of  any  amount  so  received  by  him.  Upon  this  find- 
ing, if  the  sale  is  to  be  upheld,  it  will  be  necessary  for  us  to 
agree  with  the  finding  of  the  Divisional  Judge,  that  by  custom 
among  Awans  of  the  Tallagang  tahsil,  'a  proprietor  who  has 
sons,  has  nevertheless  absolute  power  of  disposing  of  ancestral 
property.  Obviously  the  onus  of  establishing  so  unusual  a 
custom  must  lie  heavil}   apon  the  defendants. 

In  the  present  case,  all  that  the  latter  have  been  able  to 
show  is  that  a  number  of  alienations  have  taken  place  within 
recent  years  and  have  not  been  contested,  but  the  [  articulars 
and  details  of  these  alienations  have  not  been  disclosed. 
Evidence  of  this  kind  is  of  but  little  value  and  inconclusive. 

Defendants'  counsel  has  further  referred  to  a  large 
number  of  authorities  in  Avhich  it  has  been  held  by  this  Court 
that  a  sonless,  or  a  childless,  proprietor  has  among  Awans  of 
the  Tallagang,  Mianwali,  Khushab,  Shahpur,  Jullundur  and 
Pindi  tahsils  very  extensive,  if  not  indeed  unlimited  powers 
of  alienaticn. 

In  one  case,  No.  88  P.  B  1911  (1),  a  Single  Bench  of  this 
Court  did,  no  doubt,    hold  that  the  plainiiff  had  failed  to  prove 


(1)  88  P.  R.  1911  {Khuda  Bakhsh  v.  Waham  AH), 
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that  among  Awans  of  Tallas^ang  iahnl,  a  proprietor  is  incompe- 
tent to  make  an  alienation  of  his  ancestral  property  in  the 
presence  of  the  son.  That  case  has  been  discussed  and 
explained  in  No  114  P.  R.  1913(1),  and  it  i^  unnecessary 
for  ns  to  say  more  than  that  it  is  not  clear  whether  the  son 
there  referred  to  was  born  before  the  alienation  in  question 
took  place. 

The   authorities  relied  upon    by    the  learned  Judge  do  not 

themselves    support  the   proposition   that   a  proprietor,    with 

sons,  has  unlimited  power  to  deal  with  the  property  as  he 
pleases. 

In  No.  8  P.  B.  1906  (2),  which  was  also  a  case  from  this 
tahsil,  the  gift  by  the  proprietor  was  contested  by  a  nephew 
but  had  received  the  assent  of  the  proprietor's  own  son  ;  clearly 
this  is  not  an  authoiity  upon  which  the  vendees  can  rely 
for  purposes  of  the  present  case- 

The  Customaiy  Law  of  the  Jhelum  District  by  Mr.  Talbot 
prepared  in  1901  is  not  very  satisfactory  so  far  as  the  answers 
given  by  Awans  to  questions  89,  90  and  105  are  concerned. 
But  considered  generally,  those  answers  would  suggest  that 
even  a  souless  proprietor  is  incompetent  to  alienate  ancestral 
property  without  the  consent  of  reversioners  related  to  him 
within  the  4th  degree  (see  as  to  this  No.  5  P.    ii.lOU)  (3). 

No.  81  P.  R.  1894  (4)  and  No.  114  P.  B.  1913  (1),  are, 
however,  direct  authorities  in  support  of  the  plaintiffs'  con- 
tention that  their  father  was  not  competent  to  deal  with  the 
land  as  he  pleased. 

In  a  recent  case  in  which  the  parties  were  Pathans  of 
the  Mianwali  tahsil,  this  present  bench  found  that  the  Biwaj- 
i-am  of  that  tahsil  (which  applies  equally  to  Awans  and 
Pathans)  makes  a  clear  distinction  between  cases  where  an 
alienation  is  by  a  proprietor  who  has  sons,  and  cases  where 
it  is  by  asonless  proprietor  (see  Civil  Appeal   446  of  1911). 

We  ourselves  are  satisfied  that  custom  does  recognise 
this  distinction  and  that  even  those  tribes  who  concede  very 
extensive  rights  lo  proprietors  in  present  possession,  differen- 
tiate between  the  powers  of  a  proprietor  who  has  and  a 
proprietor  who  has  not  sons  living  at  the  time  of  the  alienation. 


(1)  114  P.  R.  19i;5  {Khuda  Bakhsh  v.  Ahviad  Khan). 

{2)  8 P.  R.  1906  [Khadaynr  v.  Fatteh). 

(3j  5  P.  R.  1914  {\akub  Khan  v.  Fateh  Khan). 

(4)  81  P.  R.  1894  {RasulKhan  v.  Mussamvtat  Mastur  Bano). 
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In  the  present  case  no  instance  has  been  cited  in  which 
it  has  been  definitely  found  that  amongst  A  wans  of  this  tahsil 
a  proprietor  can  sell  or  dispose  of  his  property  to  the  prejudice 
of  his  sons  unless,  of  course,  the  alienation  is  for  necessary 
purposes. 

We,  -accordingly,  accept  this  appeal  and,  reversing  the 
decree  of  the  Divisional  Judge,  we  restore  that  of  the  Munsif. 

Apfeal   accepted. 


No.  73. 

Before    Bon.  Mi\  Alfred  Kensington,   Kt.,  Chief  Judge, 
and  Hon.  Mr.  Justice  Rattigan. 

PEOPLE'S  BANK  OF  INDIA,  Ltd.,  AND  OTHERS— 

(APPELLANTS). 

Versus 

NARAIN  DAS  AND  OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Uivil  Appeal  No.  2460  of  1913. 

Companies— resolution  of  company  for  rolvntary  winding  up  brought  to 
notice  of  Court  while  application  for  compulsory  winding  up  was  pending — 
locus  standi  of  liquidators  appointed  by  company  to  appeal  against  order 
for  compulsory  winding  up. 

After  a  petition  had  been  presented  by  certain  creditors  for  the  winding 
up  by  the  Court  of  the  People's  Bank  and  the  14th  November  1913  had 
been  fixed  for  the  hearing  of  the  said  petition  a  meeting  of  the  shareholders 
was  held  on  9th  November  1913  and  a  resolution  passed  to  the  effect  that  the 
company  should  go  into  voluntary  liquidation  and  that  the  present  appellants 
should  act  as  liquidators.  This  resolution  was  brought  to  the  notice  of  the 
District  Judge  on  the  14th  November  by  an  application  addressed  to  him  by 
the  appellants  which  was  placed  on  the  record  and  the  District  Judge  with 
this  before  him  and  after  full  consideration  of  the  facts  decided  to  direct  a 
compulsory  winding  up  by  liquidators  appointed  by  him.  The  liquidators 
appointed  by  the  company  appealed  against  this  order. 

Held,  that  they  had  no  locus  standi  to  appeal  against  the  District  Judge's 
order  for  compulsory  winding  up. 

Miscellaneous  first  appeal  from  the  order  of  H.  F.  Forbes,  Esquire, 
District  Judge,  Laliore,  dated  the  11  th  November  iyl3, 

Gobind  Ram,  for  appellants. 

Petman,  Parker  and  Gulshan  Rai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Rattigan,  J.— After   a  petition   had     been     presented    by  I9th  Jany.  1914. 
certain   creditors     to    the    District     Judge   of   Lahore  for   the 
winding   up    by    the    Court   of  the  People's  Bank,  Limited,  and 
the  14th  November  1913    had   been   fixed   for  the  hearing  of 
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the  said  petition,  a  meeting  of  tlie  share-holders  of  the  com- 
pany was  held  on  the  9th  November  and  a  i^esolution  passed 
to  the  effect  that  the  company  should  go  inio  voluntary  liquida- 
tion, subject  to  the  supervision  of  the  Coux't,  and  that  the  present 
appellants  should  act  as  liquidators. 

We  are  informed  that  this  resolution  was  brought  to  the 
notice  of  the  District  Judge  on  the  taid  14th  November  by 
an  application  addressed  to  him  by  appellants,  but  that  the 
only  order  passed  thereon  was  in  vernacular  and  was  to  the 
effect  that  the  application  was  to  be  filed  on  the  record. 
Apparently  no  further  action  in  the  matter  was  taken  by 
appellants,  but  the  District  Judge  after  full  consideration  of 
the  facts  and  with  the  said  resolution  of  the  company  before 
him  decided  to  direct  a  compulsoi-y  winding  up  by  liquidators 
appointed  by  him.  From  that  order  appeals  have  been  filed 
not  only  by  the  present  appellants,  but  also  by  the  directors 
of  the  company  and  certain  depositors. 

****** 

Mr,  Gobind  Ram  was  unable  to  cite  any  authority  in 
suppoit  of  his  client's  right  to  challenge  the  order  of  the 
District  Judge. 

At  the  time  when  the  appellants  were  appointed  liquidators 
by  the  resolution  of  the  company,  the  question  whether  the 
company  was  to  be  wound-up  compulsorily  was  subjudice, 
and  though  it  might  well  have  been  open  to  appellants,  as 
repi  esentiiig  the  wishes  of  the  majority  at  the  meeting  when 
they  were  appointed,  to  apply  to  the  District  Judge  to  give 
effect  to  the  resolution  in  question,  we  cannot  accept  the 
proposition  that  they  had  any  further  locus  standi  when  the 
Court  decided  to  direct  a  compulsory  winding-up  of  the 
company.  Once  that  order  was  passed,  the  only  persons 
competent,  in  our  opinion,  to  appeal  therefrom  were  the 
company  itself  or  such  tharc-holders  or  creditors  as  felt  aggrieved 
by  it. 

The  case  might  possibly  have  been  different  had  the 
appellants  been  appointed  liquidatoi-s  aide  litem  motam.  That 
is  a  question  upon  which,  as  it  docs  not  arise  before  us,  we 
give  no  opinion.  But  we  hold  that  afipellants  whose  appoint- 
ment was  jxiado  pendente  lite,  have  no  right  to  contest  the  order 
from  which  they  are  appealing  ;  and  we,  therefore,  dismiss 
this  appeal  with  costs. 

Appeal  diiinissed. 
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No.  74- 
Before  Hon.  Mr.  Justice  Johnstone  and  Hon.  Mr. 

Justice  Chevis. 

RAHIM  BAKHSH— (Plaintiff)— APPELL  ANT 

Versus 

MUSSAMMAT  BUDHAN  AND  OTHERS— (Defendants )— 

RESPONDENTS. 

Civil  Appeal  No.  6j6  of  1911. 

Custom— alienation — Sahgal  Khatris — Jullundur  City— converts  to 
Muhammadanism — ornl  gift  of  property  to  wife — Muhammadan  law. 

Mussammat  B.,  the  widow  of  one  A.  S.,  a  Sahgal  Kliatri  of  Jullundur 
City,  gifted  a  house  to  the  Anjuman  Hamayat-i-Islam.  The  plaintiffs, 
collaterals  of  A.  S.,  sued  for  a  declaration  that  the  gift  should  not  affect  their 
reversionary  rights.  The  house  was  part  of  the  property  of  A.  S.  and  was 
included  in  an  oral  gift  by  the  latter  to  his  wife. 

Held  that  Sahgal  Khatris  who  have  been  living  for  a  long  time  in  the 
city  of  Ludhiana  and  have  changed  their  religion  and  are  dependent  mainly 
on  service  and  not  on  agriculture  for  their  livelihood,  even  if  not  following 
Muhammadan  Law  strictly  in  matters  of  inheritance,  cannot  be  presumed  to 
follow  agricultural  custom  whereby  a  proprietor  cannot  alienate  ancestral 
land  except  for  necessity,  and  that  the  plaintiffs  had  failed  to  prove  that  A. 
S.  could  not  deal  with  his  property  at  his  will. 

Further  appeal  from  the  decree  of  L.  H  Leslie- Jones,  Esquire,  G.  S., 
Divisional  Judge,  Jullundur  Division,  dated  the  8th  May  1911. 

Beechey  and  Badr-ud-Din,  for  appellant. 

Muhammad  Shafi,  Ah.sanul  Haq  and  Fazl-i -Husain,  for 
respondents . 

The  judgment  of  the  Court  was  delivered  by — 

Chevis,  J. — The  genealogical  tree  is  given  on  page  4  of  2:/^  Jany.  1914. 
the  paper  book.  Mussammat  Budhan,  widow  of  Ahmad  Shah, 
having  given  a  house  to  the  Anjuman  Hamayat-i-Islam,  the 
plaintiffs,  collaterals  of  Ahmad  Shah,  sue  for  a  declaration  that 
the  gift  shall  not  affect  their  reversionary  rights.  The  lower 
Courts  having  dismissed  the  suit,  plaintiffs  have  lodged  this 
further  appeal.  The  defence  is  that  Ahmad  Shah  gifted  all 
his  immovable  property  to  his  wife,  partly  in  payment  of  dower 
and  partly  as  a  free  gift,  that  the  house  in  question  was  included 
in  the  gift,  that  Mussammat  Budhan  became  full  owner  under 
the  gift  and  can  deal  with  the  gifted  property  as  she  likes. 

The  plaintiffs  deny  that  any  such  gift  was  made  by 
Ahmad  Shah  ;  they  also  plead  that  the  donee  was  not  put  in 
possession  and  so  the  gift  was  incomplete.     They  plead  further 


252  CTVTL  JUDGMENTS— No.  74. 


[Reoobd, 


that  Ahmad    Shah   was  incompetent   to  make  such   a  gift,  and 
that  the  gift,  if  made,  does  not  include  the  house  in  question. 

Other  pleas  concern  the  question  whether  the  property- 
is  ancestral  or  not,  but  unless  we  hold  that  Ahmad  Shah  could 
not  gift  ancestral  property  to  his  wife  it  will  be  unnecessary 
to  go  into  the  question  of  the  house  being  ancestral . 

The  first  question  we  will  consider  is  whether  the  parties 
are  governed  by  ordinary  agricultural  custom  as  regards  alien- 
ation. 

The  parties  are  Sahgal  Khatris.  converts  from  Hinduism, 
living  in  .Tullundur  City.  Originally,  it  appears,  the  family 
came  from  two  villages,  Tallan  and  Damodarpur,  situated  some 
9  or  10  miles  from  Jullundur,  but  how  long  ago  they  migrated 
is  quite  unknown,  and  all  that  can  be  said  is  that  it  must  have 
been  a  very  long  time  ago,  and  there  is  no  presumption  what- 
ever that  they  are  to-day  governed  by  the  same  customs  as  the 
inhabitants  of  these  two  villages.  They  have  long  been  living 
in  a  town,  and  have  changed  their  religion  ;  further,  it  is 
impossible  to  say  what  customs  prevailed  in  the  two  villages  at 
the  time  when  this  family  migrated. 

That  the  Jullundur  Sahgals  do  not  follow  Muhammadan 
Law  in  all  respects  may  well  be  true,  eg  ^  it  is  said  that 
daughters  do  not  inherit  ;  but  they  are  not  an  agricultural 
tribe,  they  reside  iu  a  town,  they  appear  to  be  dependent 
mainly  on  service  and  not  on  agriculture  for  their  livelihood, 
and  so  there  is  no  presumption  whatever  in  favour  of  general 
custom,  and  the  mere  fact  that  they  do  not  follow  Muham- 
madan Law  in  matters  "of  inheritance  is  no  proof  that  they 
follow  the  general  agrioultural  custom  whereby  a  proprietor 
cannot  alienate  ancestral  land  except  for  necessity.  So  the 
onus  lies  on  the  plaintiffs  of  proving  that  Ahmad  Shah  could 
not  deal  with  the  property  at  his  will. 

The  plaintiffs  rely  on  the  five  cases  of  which  details  are 
given  on  pages  10  and  11  of  the  paper  book.  Of  these,  case 
No.  2  relates  to  Rallan  Sheikhs  of  Dasuya,  No.  3  to  Bahl 
Shf'ikhs  of  Chaurasia,  Hoshiarpur  District,  and  No.  5  to 
Sahgals  of  Damodarpur,  and  we  fail  to  see  how  these  cases  can 
affect  the  question  of  what  custom  is  followed  by  Sahgal 
Sheikhs  of  JuUuudui-  City.  Moreover  cases  1  and  2  were 
settled  by  compromise,  case  3  related  to  waqf  property,  and 
case  4  was  merely  a  case  of  a  daughter's  claiming  succession. 
These  cases,  in  our  opinion,  do  not  help  the  plaintiffs  in  the 
least,  and  we  must  hold  that  plaintiffs  have  failed  to  prove  that 
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in  matters  of  alienation  they  are  governed  by  custom.  It  is 
unnecessary  therefore  to  examine  the  instances  produced  by 
the  defendants. 

We  find   that   plaintiffs  have   failed  to   prove  that   custom 
applies. 

[  The  rest  of  the  judgment  is  not  required  for  the   purpose 
of  this  report.  —Ed.] 

Appeal  dismissed. 


No.  75. 

Before  Hon.  Mr.  Justice  Rattigan  and  Bon  Mr.  Justice 

ScoH-Smith. 

L AL JI  DAS—  (Plaintiff)— APPELLANT. 

Versus 

CHET  RAM  AND  OTHERS-(Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  650  of  1911. 

Indian  Registration  Act,  III  of  1877,  section  17  {b)—deed  limiting  a 
widoiv's  power  of  alienating  immovable  property — registration— Guardian 
and  Wards  Act,  VIII  of  1890,  sections  29,  30  and  31— sale  by  guardian 
without  Court's  permission— st&tus  of  creditors  to  object. 

One  J.  G.  died  leaving  a  good  many  liabilities  and  considerable  assets. 
Shortly  after  his  death  his  widow,  as  guardian  of  her  minor  sons,  entered  into 
an  agreement  with  her  husband's  creditors.  Two  lists  A.  and  B.  were 
prepared  and  annexed  to  the  agreement — list  A  was  a  list  of  the  creditors 
and  B.  of  J.  G.'s  property,  movable  and  immovable,  and  one  clause  of  the 
agreement  provided  that  the  widow  should  not  dispose  of  or  alienate  any  of 
the  property  in  list  B.  until  the  debts  in  list  A.  were  paid  off. 

Subsequently  the  widow  applied  for  and  was  appointed  guardian  to  her 
minor  sons  under  the  provisions  of  Act  VIII  of  1890,  and  after  that 
sold  some  of  the  property  to  one  C.  R.,  her  brother-in-law. 

Held,  that  the  agreement  between  the  widow  and  the  creditors  required 
registration  as  it  purported  to  limit  her  right  in  immovable  property 
and  the  sale  to  0.  R.  was  consequently  not  invalid  by  reason  of  the 
agreement. 

Held  also,  that  the  creditors  of  J.  G.  could  not,  under  section  30  of 
the  Guardian  and  Wards  Act,  object  to  the  sale  (which  had  been 
accepted  by  the  adult  son  of  J.  G.),  merely  on  the  ground  that  it  was 
not  authorized  by  the  Court. 

Held    further,    that    as  there  were  apparently  sufficient   assets,  after 
omitting    the  property    in  dispute,  to    meet   the  debts  due    from    J.  G. 
there  could  be  no  presumption  of  bad  faith  made  against  C.  R.  even  if 
he  bought  the  property  for  something  less  than  its  value. 
Further   appeal  from  the  decree  of  Major  A.  A.  Irvine,  Divisional 
Judge,  Lahore  Division,  dated  the  \Oth  December  191 1. 
Lajpat  Rai  and  Bhagwan  Das,  for  appellant. 
Shadi  Lai,   Parker,  Jowala  Parshad  and  Ram  Bhaj  Datta, 
for  respondents. 


J254  CIVIL  JUDGMENTS— No.  76.  [  Rbooed, 

The  judgment  of  the  Court  was  delivered  by — 
I6th  Fehy.  1914.  Scott-Smith,  J.— This   order   disposes    of     Civil    Appeals 

Nos.  650,  651  and  652. 

Briefly,  the  facts  of  these  cases  are  as  follows  : — 
The     plaintiffs-appellants   in   execution     of  their   decrees 
passed  against  the  estate  of  Jai  Copal,  deceased,  got   the  houses 
^  in   dispute  attached.    Chet    Ram,    defendant-respondent,   filed 

objections  on  the  strength  of  a  deed  of  sale  executed  in  his 
favour,  prior  to  the  passing  of  the  decrees,  by  Mussammat 
Puran  Devi,  defendant  No.  4,  as  guardian  of  her,  then  minor, 
sons,  defendants  Nos.  2  and  3.  The  executing  Court  released 
the  property  from  attachment  and  the  plaintiffs  then  filed 
regular  suits. 

The  first  Court  held  that  the  sale  was  fictitious  and  with- 
out consideration,  and  was  effected  in  fraud  of  the  creditors, 
and  gave  plaintiffs  decrees  accordingly. 

The  Divisional  Judge  after  a  remand  for  further  enquiry 
held  it  to  be  proved  that  all  the  assets  realized  by  Mussammat 
Puran  Devi  had  been  satisfactorily  accounted  for  and  that 
therefore  there  were  no  good  grounds  for  holding  that  the  sale 
to  Chet  Ram  was  collusive  or  without  consideration.  He 
accordingly  dismissed  the  suits. 

The  plaintiffs  have  filed  further  appeals  to  this  Court  and 
the  appeals  have  been  argued  before  us  at  very  great  length. 
Every  item  of  the  accounts  has  been  exhaustively  dealt  with  and 
learned  legal  arguments  have  been  addressed  to  us.  We  do 
not  find  it  necessary  to  deal  with  the  accounts  or  with  the 
arguments  in  detail  for  in  the  view  we  take  of  the  cases  they 
can  be  very  simply  and  briefly  disposed  of. 

Jai  Gopal  died  on  18th  April  1903  leaving  a  good  many 
liabilities  and  considerable  assets.  On  27th  May  1903  an 
agreement  was  come  to  between  his  widow,  Mussammat  Puran 
Devi,  as  guardian  of  her  minor  sons  and  the  creditors.  Two 
lists  A  and  B  were  prepared  and  annexed  to  the  agreement. 
List  A  is  one  of  the  creditors  and  their  debts,  the  total  of  the 
latter  being  Rs.  29,600.  B  is  a  list  of  Jai  Gopal's  property, 
movable  and  immovable,  and  one  clause  of  the  agreement  pro- 
vided that  Mussammat  Puran  Devi  should  not  dispose  of  or 
alienate  any  of  the  property  in  list  B  until  the  debts  in  list  A 
were  paid  off.  Another  clause  provided  that  no  interest  should 
be  chargeable  on  the  debts  if  they  were  paid  off  to  the  extent 
of  Rs,  12,000  in  six  months. 
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The  sale  to  Chet  Ram  took  place  on  26th  November  1903 
and  the  consideration  entered  in  the  deed  is  Rs.  5,000. 

The  agreement  of  27th  May  1903  is  unregistered.  The 
Divisional  Judge  has  held  that  it  required  registration  since 
it  purported  to  limit  Mussammat  Puran  Devi's  rights  to  dispose 
of  immovable  property. 

We  have  no  doubt  that  his  decision  on  this  point  is  correct 
and  that  the  deed  requii-ed  legistration  so  far  as  it  purported 
to  limit  her  rights  in  immovable  property.  It  can  no  doubt 
be  used  for  other  purposes,  but,  being  unregistered  it,  cannot 
be  beld  to  affect  any  immovable  property  named  therein. 
The  sale  to  Cbet  Ram  is  therefore  not  invalid  by  reason  of  the 
agreement. 

On  30th  June  1903  Mussammat  Puran  Devi  applied  to 
the  District  Judge  to  be  appointed  guardian  of  her  minor 
sons  under  the  provisions  of  Act  VIII  of  1890  and  on  15th 
August  1903  she  was  appointed.  It  is  contended  that  thereafter 
she  had  no  authority  to  sell  any  of  the  minors'  property  without 
the  previous  sanction  of  the  Court  and  that  therefore  the  sale 
to  Chet  Ram  was  illegal. 

Section  30  of  the  Act  runs  as  follows  : — 

"  A  disposal  of  immovable  property  by  a  guardian  in 
"  contravention  of  either  of  the  two  last  foregoing  sections  is 
"  voidable  at  the  instance  of  any  other  person  affected  thereby." 

Mr.  Sheo  Narain  contended  that  the  words  "  any  other 
person  "  would  include  creditors  who  might  be  injuriously 
affected  by  a  transfer  of  property. 

We  are  not  able  to  accept  this  contention.  The  Act  is 
designed  to  safeguaid  the  interests  of  minors  and  the  restrictions 
on  the  powers  of  guardians  are  also  in  their  interests.  Section 
3J  lays  down  the  principles  on  which  permission  to  the 
guardian  should  be  granted  ;  clause  (1)  lays  down  that 
permission  shall  not  be  granted  except  in  case  of  necessity  or 
for  an  evident  advantage  to  the  ward-  Clause  (4)  provides 
that  before  granting  permission  the  Court  may  give  notice 
to  any  relative  or  friend  of  the  ward  who  should,  in  its 
opinion,  receive  notice.  Nothing  is  anywhere  said  about 
giving  notice  to  creditors  of  the  ward,  and  we  do  not  think  a 
creditor  can  object  to  a  sale  like  this,  which  has  been  accepted 
by  the  non-adult  son  of  Jai  Gopal,  merely  on  the  ground  that 
it  was  not  authorized  by  the  Court. 
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When  Mussammat  Puran  Devi  applied  to  be  appointed 
guardian  she  filed  with  her  application  a  list  of  the  minors' 
property.     It  was  as  follows  : — 

Value. 
Rs. 


1. 

Land  situate  in  Gujranwala  District  joint 

with  Hira  Nand  and  Kahu  Chand    ... 

30,000 

2. 

House  in  Garhi  Shahu     

4,000 

3. 

Shop  2|  storied                 

5,000 

4. 

Stable  and  shop 

3,000 

5. 

Half  a  house                     

3,000 

6. 

Engine  in  Railway  Godown 

2,000 

7. 

Furniture  and  wood         

2,000 

8. 

Coal  and  iron  material 

2,000 

9. 

Debts  due  from  various  persons 

19,307 

Total  ...       70,307 

Items  3,  4  and  5  ai-e  the  houses  now  in  dispute  and  a  great 
deal  of  stress  has  been  laid  on  the  fact  that  whereas  in" 
this  list  their  value  is  given  as  Rs.  11,000  they  were  sold  to 
Chet  Ram  for  Rs.  5,000. 

A  pre-emption  suit  was  brought  on  account  of  the  land 
item  No.  1,  and  the  pre-emptors  had  to  pay  only  some  Rb.  7,000, 
and  6nly  half  of  this  sum  was  due  to  Jai  Gopal.  It  is  quite 
possible  that  it  was  supposed  when  the  list  was  prepared  that 
the  land  was  worth  a  good  deal  more  than  Rs.  7,000,  but  for 
our  present  purpose  we  take  the  latter  figui'e  as  approxi- 
mately correct. 

The  house  referred  to  as  item  No.  2  was  subsequently 
Bold  for  Rs.  2,700. 

The  engine  was  sold  for  Rs.  2,000. 

Item  No.  7  is  included  in  No.  4  of  the  list  of  income 
printed  at  page  13  of  the  paper  book,  the  ahata  is  the  same 
item  being  item  No.  2  of  this  list. 

It  appears,  therefore,  that  only  Rs.  714  was  realized  on 
account  of  item  No.  7  instead  of  Rs.  2,000. 

Item  No.  8  is  included  in  item  No.  2  on  page  13  of  the 
paper  book  and  is  said  to  have  realized  only  Rs,  2G9. 

Out  of  item  No.  9,  Rs.  9,300  were  admittedly  realized. 
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We    therefore     arrive    at    the    following     value   of     assets 
actually  realized  or  said  by  appellants  to  have  been  realizable  : — 

Rs. 
No.  1  ...         3,500 

„     2  ...         2,700 

Nos.  3to5  ...       11,0:30 

No.  6  ...         2,000 

„    7  ...  714 

„    8  ...  269 

„     9  ...         9.300 


29,483 


But  though  only  Rs.  9,800  was  realized  on  account 
of  outstnndings,  we  see  no  reason  to  doubt  that  much  more 
was  Ideally  due  to  the  estate.  The  •  first  Court  in  its  report 
of  the  4th  July  1910  calculates  the  amount  of  outstanding 
debts  to  be  Rs.  14,285 — see  page  12  of  the  paper  book,  and  in 
addition  to  this  Rs.  4,500  was  due  on  some  deed  of  mortgage. 
At  the  lowest  estimate  it  would  thus  appear  that  the  widow 
had  good  grounds  for  supposing  that  the  value  of  her  deceased 
husband's  assets  was  some  Rs.  39,00'),  and  she  may  well  have 
supposed  it  to  be  a  good  deal  more.  At  the  time  when  she 
made  the  agreement  with  the  creditors  the  estate  does  not  at 
all  appear  to  have  been  a  bankrupt  estate,  and  we  cannot 
accept  the  contention  of  appellants'  counsel  that  her  execution 
of  the  agreement,  which  appears  to  have  been  forced  upon 
her,  was  an  act  of  insolvency. 

Omitting  the  property  in  dispute  there  were  apparently 
suflBcient  assets  to  meet  the  debts  due  from  Jai  Gopal  and 
we  do  not,  therefore,  consider  that  any  presumption  of  bad  faith 
can  be  made  against  Chat  Ram,  even  if  he  bought  the  property 
for  somewhat  less  than  its  value. 

We  are  not  satisfied  that  he  paid  much  less  than  the 
market  value.  Being  brother-in-law  of  Mussammat  Puran 
Devi  he  probably  made  a  good  bargain  for  himself,  but 
this  of  itself  is  not  a  sufficient  indication  of  bad  faith.  It 
must  be  remembered  that  he  succeeded  in  the  objection  case, 
and  that,  therefore,  the  onus  of  proving  that  the  sale  was  a 
fraudulent  one  was  upon  the  plaintiffs.  We  think  the  first 
Court  somewhat  lost  sight  of  this  fact. 

We  hold  then,  having  regard  to  the  value  of  the  assets 
available  at   the  time   of    the   sale,   that  there  can  be  no  pre- 
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sumption  of  bad  faith  eithei'  on  the  part   of  the  ti'ansferror   or 
transferee,   and   that    there   is   no  evidence   that  the   sale  was 
effected  in  order  to  defeat  and  dehiy  the  creditors. 
We,  therefore,  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  76. 
Before  Hon.  Sh'  Alfred  Kensington,  Kt,  Chief  Judge, 
and  Hon.  Mr.  Justice  Rattigan. 
BUDAL  alias  BADLU—(Platni iff)— APPELLANT 
Versus 
KIRPA  RAM  AND  OTHERS— (Defendants)— 
RESPONDENTS. 
Civil  Appeal  No.  146  of  1911. 
Custom,-  alienation— powers  of  agricultural  proprietors,  Rohtnk  district. 
Held,  ihat  it  had  not  been  proved  that  by  custom  agiicultural  pioprietors 
in  the  Rohtak  district  can  dispose  at  pleasure  of  their  ancestral  land. 

Further  n2)peal  from  the  decree  of  Khan  Bahadur  Pirzuda  Maulvi 
Muhavimad  Hussain,  Divisional  Judge,  Flissar  Division, 
dated  the  10th  November  1910. 

Lajpat  Rai,  for  appellant, 

Fazal  Elahi,  Ram  Bhaj  Dab   and  Balwaut  Rai,  for   respon- 
dents. 

The  judgment  of  the  Court  was  delivered  by — 
ith  March  1914,  Rattigan,  J. — The  following  pedigree-table  will  help  to  an 

understanding  of  the  facts  : — 

SITAL. 

\ 

r  ^ 

Chandra.  Ram  Dhun. 

r ' 1  r^— ^ 

Parsa.  Ji^ukh,  married  to  Moti.  Sunari. 

Mussammat  |  j 

Gohran.  Jamna  (dead).       Badal  (plaintiff), 

I 
Daughter. 

I 
Amin  Lai. 

I 
Kirpa  (defendant  No.  1). 

The  property  in  dispute  originally  belonged  to  one  Jisukh 
wbo  died  many  years  ago  leaving  a  widow,  Mussammat  Gohran. 
Upon  the  death  of  the  latter,  mutation  of  names  took  place  in 
favour  of  Amin  Lai,  the  daughter's  son  of  Jisukh,  This  was 
in  1866-     An  objection  was   raised  by   Jamna  (since  deceased) 
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and  present  plaintiff,  Badal,  but  their  objection  was  overruled, 
partly  on  the  ground  that  they  had  no  locus  standi  in  the 
presence  of  Jisukh's  brother,  Parsa,  who  was  alive  and  consented 
to  the  mutation,  and  partly  on  the  ground  that  Jisukh  and 
Mussammat  Gohran  had,  during  their  lives,  practically  gifted 
the  property  to  their  daughter's  son  in  return  for  the  services 
rendered  by  him  to  them. 

Amin  Lai  died  many  years  ago,  and  plaintiif  Badal  alleges 
that  upon  his  death  ho  (plaintiff)  took  possession  of  the 
property  and  has  been  in  adverse  possession  ever  since.  This 
allegation  has  been  found  against  him  by  both  Courts,  but  there 
is  no  doubt  that  the  plaintiff  had  been  in  possession  for  some 
four  or  five  years  prior  to  suit. 

On  the  17th  of  April  1909,  Kirpa,  defendant  No.  1,  the 
son  of  Amin  Lai,  sold  the  property  to  defendants  Nos.  2  to  5 
by  a  registered  deed  for  Rs.  5,000,  the  whole  of  which  sura  is 
said  to  have  been  paid  in  cash  before  the  Sub-Registi-ar. 

Plaintiff  sues  for  a  declaration  that  the  sale  in  question  is 
invalid  as  against  him.  The  District  Judge  granted  plaintiff 
the  relief  sought,  but  the  Divisional  Judge  on  appeal  has 
dismissed  the  suit  on  the  grounds--(l)  that  in  the  Rohtak 
District,  proprietors  have  unlimited  power  of  alienation  and 
that  plaintiff  had  failed  to  prove  any  custom  whereby  Kirpa 
was  precluded  from  making  the  alienation  now  impeached  and 
(2)  that  plaintiff  had  failed  to  prove  adverse  possession  for 
over  12  years. 

Plaintiff  has  appealed  to  this  Court,  but  we  did  not  think 
it  necessary  to  call  upon  his  counsel  to  address  us  in  the  first 
instance  as  we  cgfnnot  accept  the  bold  proposition  laid  down, 
apparently  without  any  authority  in  support  of  it  by  the 
Divisional  Judge  that  in  the  Rohtak  District  agricultural 
proprietors  can  do  as  they  please  with  their  ancestral  land. 

The  onus  of  proving  .so  exceptional  a  custom  was  necessarily 
upon  the  defendants,  but  Mr.  Ram  Bhaj  Uat  on  their  behalf 
was  not  able  to  cite  any  authority  in  support  of  the  Divisional 
Judge's  statement,  except  one  or  two  passages  from  the  note 
by  Pandit  Maharaj  Kishen,  printed  at  page  173  of  Tuppet's 
Customary  Law,  Volume  II.  This  note,  according  to  Mr. 
Purser  who  supplied  it  to  the  compiler  of  the  volume,  "  cannot 
be  relied  upon  in  doubtful  points,"  and  we  note  that  para. 
24  is  not  easily  reconcilable  with  para.  27.  We  cannot 
accept  this  note  as  a  sufficient  authority  in  support  of  the  wide 
proposition  that  Kirpa  had,  by  custom,  full  power  to  deal  with 
the  property  as  he  pleased. 
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The  defendants  have  not  attempted  to  show,  or  even 
indeed  to  plead,  either  in  the  District  Court  or  in  their  grounds 
of  appeal  to  the  Divisional  Judge,  that  there  was  any  necessity 
for  the  sale.  All  that  they  urge  is  that  full  consideration 
passed  and  th  it  the  money  was  duly  paid  in  the  presence  of 
the  Sub-Registrar.  That  may  have  been  the  case,  but  we 
cannot  assume  without  any  evidence  that  Kirpa  had  any 
necessity  to  raise  Rs.  5,000  in  cash  by  the  sale  of  the  property 
which  is,  without  doubt,  ancestral  as  regards  plaintiff,  who  is 
a  collateral  of  the  original  owner,  Jisukh,  in  the  third  degree. 

We,  accordingly,  accept  this  appeal  with  costs  throughout 
and  grant  plaintiff  the  decree  which  he  seeks. 

Appeal  accepted. 

No.  77- 

Before  Hon.  Sir  Alfred  Kensington,  Kt.,  Chief  Judge,  and 

Eon.  Mr.  Justice  Rattigan. 

MUSSAMMAT  KISHEN  DEVI  AND  ANOTHER— 

(Plaintiffs)— APPELLANTS 

Versus 

SJIIB  SARAN  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  925  of  19 11. 

Hindu  Law— Brahman^  of  Mauza  Jadla,  Nauaxhahr  tahsil,  JuUundur 
District  -  succession—  daughter's  daughters  or  paternal  grand-nephews. 

One  J.  S.  originally  acquired  the  land  in  suit,  he  died  about  the  year 
1881,  After  his  death  the  land  passed  in  the  ordinary  way  to  his  widow  H.  D. 
and  at  settlement  of  lb85  when  a  Muafi  which  had  been  held  by  J.  S. 
was  resiuned,  the  settlement  appeared  to  have  been  made  with  the  widow, 
•who  was  in  possession.  On  30th  August  1903  the  widow  made  a  gift  of  the 
land  to  her  daughter  K.  Ruldu,  the  brother's  son  of  J.  S.,  brought  a  suit  to 
contest  the  gift  but  failed  on  the  gi-ound  that  he  had  no  locus  standi  as  the 
donee  was  imder  Hindu  Law,  the  next  heir.  K.  had  a  son  A.  C.  who  died  in 
his  mother's  life-time  leavhig  u  widow  R.  She  also  had  three  daughters 
K.  D.,  P.  D.  and  B.  D.  and  on  her  death,  mutation  was  effected  in  the  name 
of  her  son's  widow,  R.  This  lady  subsequently  gifted  the  land  to  R.  L.,  the 
son  of  her  husband's  sister  B.  D.  This  gift  gave  rise  to  a  suit  by  the  sons 
of  Ruldu,  but  a  compromise  was  effected  between  them  and  Ruldu  by  which 
they  shared  the  land  in  certain  proportions.  The  two  other  sisters  of  A.  C. 
then  brought  the  present  suit  against  the  sons  of  Ruldu  and  Rup  Lai  for 
possession  of  two-thirds  of  the  land  originally  acquired  by  J.  S. 

Held,  that  whether  the  property  was  acquired  or  ancestral  H.  D.'s 
possession  would  be  merely  that  of  a  widow  and  she  could  not  by  any  act  of 
donation  on  her  part  confer  on  the  next  heir,  her  daughter  K.,  any  greater  or 
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more  extensive  rights  than  she  herself  possessed.  K.  was  under  Hindu  Law  the 
heir  of  her  father  J.  S.  but  she  could  not  when  succeeding  as  such  heir  to  her 
father  form  the  stock  of  a  fresh  descent  and  Ruldu's  sons  (who  were  sapindas 
of  J.  S.)  would  be  entitled  to  succeed  in  preference  to  K.'s  daugther,  who 
could  claim  only  as  bandhus  of  their  deceased  grandfather. 

Ftirther   appeal  from    the     decree   of     Lieutenant-Colonel    G.    G. 

Beadon,  Divisional    Judge,  Amhala   Division,  dated   the   Wth 

May  1911. 

Sheo  Narain,  for  appellants. 

Shadi  Lai  and  Kihal  Chand,  foi^  i^espondents. 

The  judgment  of  the  Court  was  delivered  by — 

Rattigan,  J. — The   pedigree    table    (1)  of  the  parties  and  VI th  March  lOli. 
the  facts   antecedent   to   and   connected    with  the   present  liti- 
gation are  set  forth  in  the  judgment  of  the  Divisional  Judge. 

Admittedly  the  parties  who  are  Brahmans  of  Matiza 
Jadla  in  the  Nawashahr  tahsil,  Jullundur  District,  are 
governed  by  Hindu  Law,  and  the  property  in  dispute  (some 
209  kanals  of  land)  was  originally  acquired  by  one  Jhalmal 
Singh  who  (as  we  are  informed)  died  about  the  year  1881. 
After  his'  death,  the  land  passed  in  tbe  ordinary  way  to  his 
widow,  Mussammat  Har  Devi,  and  at  the  Settlement  of  1885, 
when  a  muafi  which  had  been  held  by  Jhalmal  Singh  was 
resumed,  the  land  revenue  was  assessed  presumably  at  favour- 
able rates  and  the  Settlement  appears  to  have  been  made  with 
Mussammat  Har  Devi  who  was  then  in  possession. 

On  the  80th  August  1903  Mussammat  Har  Devi  made  a 
gift  of  the  land  in  favour  of  her  daughter  Mussammat  Kahno, 
and  Ruldu    (the    nephew  of    Jhalmal  Singh)    brought    a  suit  to 


r 


(1)  KARAM  CHAND. 

I 


Jhalmal  Singh, 
Mussammat  Har  Devi. 

Mussammat  Kahno. 


.Sir 


r 


r 


Ganda  Singh 
I 
Ruldu. 

I 
J 


Shib  Saran.      Dilbagh. 


I 
Mimshi. 


Defendants. 


"1 


Tulsi. 


Mussammat  Kishen 
Devi,  plaintifi. 


I 

Mussammat  Paro 

alias  Mussammat 

Puran  Devi, 

plaintiff. 


Mussammat 
Bishen  Devi. 

Rup  Lai, 
defendant. 


Amin  Chand  = 

Mussammat  Ralli, 

defendant. 
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contest  the   gift,  bnt  failed  on  the   ground  tliat  he   had  no  locus 
standi,  as  the  donee  was,  under  Hindu  Law,  the  next  heir. 

Mussammat  Kahno  had  a  sou  Amin  Chand,  who  died  in 
his  mother's  life-time  leaving  a  widow  Mussammat  Ralli.  She 
had  also  three  daughters  (Mussammat  Kishen  Devi,  Mussam- 
mat Puran  Devi  and  Mussammat  Bishan  Devi)  all  of  whom 
were  alfve  when  she  died  in  1907,  and,  on  her  death,  mutation 
was  effected  in  favour  of  Mussammat  Ralli  (the  widow  of  Amin 
Chand).  Mussammat  Ralli  subsequently  made  a  gift  of  the 
land  to  Rup  Lai,  the  son  of  her  husband's  sister,  Mussammat 
Bishan  Devi. 

This  gift  gave  lise  to  a  suit  by  the  sons  of  the  said  Ruldu, 
but  a  compromise  was  effected  between  the  parties,  Rup  Lai 
receiving  a  sum  of  Rs.  600  and  y^th  of  the  land,  the  remaining 
portion  of  the  land  going  to  Ruldu's  sons.  This  compromise 
was  effected  on  the  23rd  July  1909.  Rup  Lai  subsequently 
sued  to  set  aside  the  compi^omise  on  the  ground  that  it  was 
effected  by  fraud,  bnt  (as  later  events  show,  fortunately  for 
himself)  his  suit  was  dismissed  and  he  did  not  appeal. 

On  the  23rd  November  19C9,  the  present  plaintiffs,  Mus- 
sammat Kishan  Devi  and  Mussammat  Puran  Devi,  sued  the 
sons  of  Ruldu  and  Rup  Lai  for  possession  of  two-thirds  of  the 
land,  originally  acquired  by  Jhalmal  Singh.  They  admitted  that 
Rup  Lai,  as  the  son  of  their  sister,  Mussammat  Bishan  Devi 
(since  deceased),  was  entitled  to  one-third  of  the  land,  but  they 
asserted  that  the  sons  of  Ruldu  had  no  right  to  the  property 
inasmuch  as  Mussammat  Kahno  liad  obtained  it  as  a  gift  from 
Mussammat  Har  Devi,  and  had  tlieieby  become  absolute  owner. 
As  her  daughters,  plaintiffs  contended  that  their  right  to 
succeed  was  superior  to  that  of  Ruldu's  sons. 

The  Subordinate  Judge  decreed  the  claim  on  the  gi-ound 
that  as  the  property  had  been  acquired  by  Jhalmal  Singh,  it 
descended,  in  the  first  instance,  to  his  daughter,  Mussammat 
Kahno,  and  thereafter  to  Mussammat  Kahno's  daughters  who 
were  her  rightful  heirs. 

From  the  decree  of  the  Subordinate  Judge,  Ruldu's  sons 
and  Rup  Lai  both  appealed  separately  to  the  Divisional  Judge, 
who  held  : — 

(1)  that  Mussammat  Ralli,  whose  husband  had  prede- 
ceased his  mother,  Mussammat  Kahno,  had  no  right  to  the 
land  and  could  therefore  make  no  valid  gift  of  it  in  favour  of 
Bup  Lai  J 
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(2)  that  Mtissammat  Har  Devi,  who  was  in  possession 
■of  the  land  merely  as  the  widow  of  Jhalmal  Singh,  had  no 
power  to  alter  the  devolution  of  the  property  by  making  a 
gift  of  it  in  favour  of  her  daughter  Mussammat  Kahno  ; 

(8)  that  Mussammat  Kahno  succeeded  to  the  property 
merely  as  the  heir  of  her  father,  and  none  the  less  so,  because 
her  succession  was  accelerated  by  Mussammat  Har  Devi's 
surrender  of  the  property  to  her  ; 

(4)  that  as  Mussammat  Kahno  succeeded  to  the  property 
as  the  heir  of  her  father  she  took  a  restricted  estate  and  could 
not  herself  be  "  the  stock  of  a  fresh  line  of  descent  ;" 

(5)  that,  consequently,  descent  must  be  traced  from 
Jhalmal  Singh,  the  last  male  owner  of  the  property  ;  and 

(6)  that  plaintiffs  as  daughter's  daughters  of  Jhalmal 
Singh  were  merely  bandhus  and  as  such  not  entitled  to  succeed 
in  the  presence  of  Ruldu's  sons  who  were  the  paternal  great* 
nephews  of  Jhalmal  Singh  and  therefore  sapindas. 

The  learned  Judge  upon  these  findings  accepted  the 
appeals  of  Ruldu's  sons  and  of  Rup  Lai  and  dismissed  plain- 
tiff's suit. 

The  latter  have  appealed  to  this  Court  and  in  addressing 
us  on  their  behalf  Mr.  Sheo  Narain  frankly  admitted  that 
unless  he  could  establish  that  Mussammat  Har  Devi's  gift  to 
Mussammat  Kahno  had  the  effect  of  making  the  latter  an 
absolute  owner,  his  client's  case  must  fail. 

Realizing  this,  the  learned  Advocate  contended  that 
Mussammat  Har  Devi  should  not  be  regarded  merely  as  the 
widow  of  Jhalmal  Singh.  As  such  she  admittedly  would  have 
had  no  power  by  any  act  of  donation  on  her  pait  to  constitute 
Mussammat  Kahno,  her  daughter,  an  absolute  proprietor.  The 
argument,  therefore,  was  that  Jhalmal  Singh  was  not  an 
ordinary  proprietor  of  the  property  in  dispute,  but  was  in 
possession  as  a  muajidar  with  a  status  which  was  something 
less  than  that  of  a  proprietor,  but  higher  than  that  of  an  occu- 
pancy tenant.  After  his  death  the  muafi  was  resumed,  and  the 
Revenue  authorities  by  settling  with  his  widow,  Mussammat 
Har  Devi,  practically  made  a  fresh  grant  of  the  land  to  the 
latter  which  constituted  her  a  sort  of  sub -proprietor,  or  adna- 
maliJc,  the  result  being  that  thereafter  Mussammat  Har  Devi 
held  the  land,  not  as  the  widow  of  Jhalmal  Singh,  but  in  her 
own  right  as  a  grantee  thereof  from  Government. 
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Whetlier  upon  these  allegations  it  could  be  held  that 
Mussammat  Har  Devi  (who  at  the  time  when  the  settlement 
was  made  with  her  was  unquestionably  in  possession  of  the 
property  merely  as  the  widow  of  her  deceased  husband)  by 
virtue  of  the  act  of  the  Revenue  authoriticB  acquired  the  pro- 
perty in  absolute  ownership  in  her  own  right  and  was  therefore 
competent  to  make  a  grant  of  it  to  her  daughter,  is  a  question 
which  does  not  really  arise  in  the  case. 

The  argument  is  ingenious  but  desperate.  The  facts  may, 
or  may  not,  be  as  suggested,  but  we  cannot  at  this  stage  of  the 
case  accept  an  argument  which  is  opposed  to  the  plaint  and 
pleadings  and  was  not  so  much  as  hinted  at  in  the  Courts 
below.  The  case  has  hitherto  proceeded  upon  the  assumption 
that  Jhalmal  Singh  was  the  proprietor  of  the  property  in  the 
ordinary  sense  of  the  term,  and  plaintiff's  contention  has  been 
that  as  the  property  was  acquired  by  Jhalmal  Singh  and  in 
view  of  Ruldu's  failure  to  have  the  gift  made  by  Mussammat 
Har  Devi  in  favour  of  her  daughter,  Mussammat  Kahno,  set 
aside,  the  conclusion  must  be  that  Mussammat  Kahno  must  be 
taken  to  be  an  absolute  owner  and  as  such  "  a  fresh  stock  of 
descent." 

This  position  is  obviously  untenable.  Whether  the  property 
was  acquired  or  ancestral,  Mussammat  Har  Devi's  possession 
would  be  merely  that  of  a  widow  and  she  could  not  by  any  act 
of  donation  on  her  part  confer  on  the  next  heir,  her  daughter, 
Mussammat  Kahno,  any  greater  or  more  extensive  rights  than 
■he  herself  possessed.  Ruldu's  suit  failed  not  because  the  gift 
in  question  constituted  Mussammat  Kahno  an  absolute  owner, 
but  because  it  was  a  gift  in  favour  of  the  next  heir  and  as  such 
merely  amounted  to  a  surrender  by  the  widow  of  her  own  life 
interest. 

Mr.  Sheo  Narain  fully  realized  this  and  admitted  that  in 
the  ordinary  way  Mussammat  Kahno  was,  under  Hindu  Law, 
the  heir  of  her  father  Jhalmal  Singh,  but  that  she  could  not 
when  succeeding  as  such  heir  to  her  father  form  the  stock  of  a 
fresh  descent  and  as  a  result,  Ruldu's  sons  (who  were  the 
sapindas  of  Jhalmal  Singh)  would  be  entitled  to  succeed  in 
preference  to  Mussammat  Kahno's  daughters  who  could  claim 
only  as  handhus  of  their  deceased  grandfather. 

In  order  to  overcome  this  difficulty,  the  learned  Advocate 
was  forced  to  adopt  an  entirely  new  line  of  argument  and  to 
contend  that  Mussammat  Har  Devi  by  the  action  of  the 
Revenue   authorities,   had  been   constituted   an  absolute  owner 


August,  1914.  ]  CIVIL  JUDGMENTS-  No.  78.  265 

of  the  property  in  her  own  right  and  as  such  could  dispose  of 
it  as  she  thought  fit.  As  we  have  akeady  remarked,  this  is 
an  aspect  of  the  case  which  was  not  even  suggested  in  the 
lower  Courts,  but  apart  from  that  objection,  no  authority  has 
been  cited  before  us  in  support  of  the  proposition. 

On  the  other  hand,  we  ha^e  the  aathority  of  the  "  Punjab 
Settlement  Manual  "  for  holding  that  in  a  case  where  a  muafi 
is  resumed  and  a  Settlement  is  tlsereafter  made  with  a  parti- 
cular person,  the  action  of  the  Settlement  authority  does  not 
affect  or  alter  the  position  of  the  settlee  with  regard  to  the 
property.  (Settlement  Manual  (Douie),  paragraph  183,  pages 
89-90). 

"We  must  take  it,  therefore,  that  this  is  a  case  of  oi'dinary 
succession  from  the  last  male  owner,  Jhalmal  Singh,  and  that 
Mussammat  Kahno  obtained  possession  (during  the  life-time  of 
Jhalmal  Singh's  widow  and  by  gift  from  the  latter)  merely  as 
the  heir  (saptnda)  of  her  deceased  father.  As  such,  she  had 
no  power  to  alter  the  devolution  of  the  estate,  after  her  death, 
by  gift  or  will,  and  under  the  rules  of  Hindu  Law,  Ruldu's 
sons  are  entitled  to  succeed  to  it.  They  have  by  the  compro- 
mise of  July  1909,  given  part  of  the  property  to  Rup  Lai  and 
fortunately  for  the  latter,  his  suit  to  set  aside  that  compromise 
failed. 

But  apfirt  from  this  compromise,  they  would  have  been 
entitled  to  the  whole  property  and  consequently  plaintiff's  suit 
has  been  rightly  dismissed. 

We  accordingly  dismiss  this  appeal  with  costs  against 
Ruldu's  sons.  Rup  Lai  who  has  no  better  claim  than  plaintiffs 
to  any  part  of  the  property  and  has  been  successful  in  litigation 
despite  his  own  efforts,  should,  we  think,  bear  his  own  costs 
and  we  direct  accordingly. 

Appeal  dismissed. 


No.  78. 

Before  Hon.  Mr.   Justice  Shah  Din  and  Hon.    Mr.  Justice 

Chevis. 

GUJJAR— (Defendant)— APPELLANT. 

Versus 

AULIYA  AND  OTHERS— (Plaintiffs)— AND  ABDUL 

KARTM  AND  OTHERS— (Defendants)— RESPONDENTS, 

Civil  Appeal  No.  762  of  1911. 

Custom— alienation-L-validity  of  transfer  of  reversionary  rights  by  rever- 

sioners  to  one  of  their  number— effect  upon  reversionary  rights  of  bringing 
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a  stilt  for  pre-emption— money  compensation  payable  to  pre-emptor  in  posses- 
sion. 

On  18th  April  1904  the  widow  of  one  Kasu  sold  her  husband's  land  to 
her  brother's  son  for  Rs.  1,445-8-0.  On  7th  ilarch  1905  Dula,  a  collateral 
of  Kasu,  sued  for  a  declaration  that  the  sale  should  not  affect  his  reversionary 
rights  and  obtained  a  decree  accordingly.  On  15th  February  1905  one  Ram 
Singh  sued  for  pre-emption  and  Gaman,  another  collateral  of  Kasu,  brought 
a  similar  suit.  Each  pre-emptor  obtained  a  decree  for  i  of  the  land  sold,  the 
price  of  the  land  being  fixed  at  Rs.  940  Gaman  did  not  pay  the  money  into 
Court  and  so  his  suit  stood  dismissed.  Ram  Singh  paid  the  entire  amount 
and  obtained  possession  of  the  whole  land. 

On  17th  August  3905  all  the  reversionary  heirs  of  Kasu,  including 
Gaman,  executed  a  deed  of  release  of  their  reversionary  rights  in  favour  of 
Dula.  The  widow  of  Kasu  died  in  August  1909  and  in  October  1909  Dula 
sued  the  vendee  from  the  widow  and  the  sons  of  Ram  Singh  for  possession  of  the 
land,  in  pleading  tbe  other  reversionary  heirs  as  pro  forma  defendants.  The 
first  Court  decreed  the  suit  conditional  on  pajnuent  by  plaintiff  of  Rs.  522 
which  amount  was  found  to  be  for  legal  necessity.  On  appeal  the  Divisional 
Judge  varied  the  decree  to  one  for  possession  of  |th  of  the  land  in  dispute 
on  payment  of  fth  of  the  sum  of  Rs.  522  holding  that  Gamun  by  bringing  a 
suit  for  pre-emption  had  admitted  the  validity  of  the  sale  and  had  therefore 
no  rights  left  v  hen  he  joined  the  other  reversioners  in  the  deed  of  release 
favour  of  Dula  and  that  therefore  Dula  could  not  claim  to  succeed  to 
Gamun's  -^th  share.     On  appeal  to  Chief  Court— 

Held,  agreeing  with  the  Divisional  Court,  that  by  bringing  a  suit  for 
pre-emption  Gamun  must  be  taken  to  have  admitted  that  the  sale  was  valid, 
and  that  consequently  he  had  no  rights  of  inheritance  left  in  the  subject- 
matter  of  the  sale,  which  he  could  transfer  to  Dula  by  the  deed  of  release, 
nor  had  Gamun's  sons  any  rights  in  the  property  in  dispute  at  the  time  of 
institution  of  the  suit  Avhich  they  could  relinquish  in  favour  of  Dula. 

Held  also,  that  although  Ram  Singh,  father  of  defendants  2  and  3,  had 
to  pay  Rs.  940  before  obtaining  possession  as  a  pre-emptor,  the  plaintiff 
in  the  present  suit  could  not  be  called  upon  to  pay  to  them  more  than  Rs.  522 
found  to  have  been  advanced  by  the  original  vendee  to  the  widow  for  a 
necessary  purpose. 

Held  further,  that  the  transfer  by  the  other  reversioners  of  their  rever- 
sionary rights  to  one  of  their  nmnber,  viz.  Dula,  by  the  deed  of  release  of  1905 
was  valid  and  that  consequently  the  decree  of  the  Div.sional  Court  for 
possession  of  |th  of  the  land  in  suit  was  correct. 

G6  P.  R.  1897  (F.  B.)  (I),  67  P.  R.  1909  (2),  /.  L.  R.  7  All.  353  (3),  and 
51  P.  L.  R.  1903   4),  distinguished. 

Further  appeal  from  the  decree  of  L.  H.  Leslie-Jones,   Esquire, 
Divisto7ial  Judge,  Jullundur,  dated  the  16th  day  of  March  1911. 
Sheo  Naraiii,  for  appellant. 
Fazl  i-Hussain,  for  respondent. 

(1)  66  P.  R.  1897  (F.  B.)  {Tola  v.  Abdulla  Khan). 

(2)  67  P.  R.  1909  (Jawala  Sahai  v.  Ram  Singh). 

(3j  (1885;  /.  L.  R.  7  All.  353  (Azizullak  Khan  v.  Ahmad  AH  Khan). 
(4)  51  P.  L.  R.  1903  {Dasanta  v.  Indar). 
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The  judgment  of  the  Court  was  delivered  by — 

Shah  Din,  J.— The   following   pedigree-table    will    explain  30th  March  19]  • 
the  relationship  of  the  parties  : — 


r 

Kasu  =  Mussam- 

mat  Bego. 

I 

Sabu,  died 

without  issue. 


MOHAMDI. 

I 


Haku,  died 
•without  issue. 


Shamma. 

I 

Buta, 

defendant  5. 


Pola. 


1 
Kutba. 


Ahmad, 
defendant  4. 


r 


Hammu. 

i 


Gaman. 
I 


Muhammad 
Bakhsh,  died 
without  issue. 


Ghuiam 
Muhammad, 
defendant  6. 


Dula. 
I 


r  ~ 

Nur 

Muliammad, 

plaintiff. 


Fatta, 
plaintif. 


~1 

Auliya, 
plaintiff. 


Umar  Din, 
defendant  9 


I 

Jamu, 

defendant  8. 


1 

Arabia, 

defendant  7. 

On  the  18th  April  1901  Mussammat  Bego,   widow  of  Kasu, 

sold  the  land  which  had  come  to  her  from  her    husband    to    her 

brother's  son,  Abdul  Kaiim,  for   Rs.  1,445-8-0.     This  sale  gave 

rise  to  3  suits  : — 

(1)  A  suit  brought  by  Dula,  son  of  -Pola,  on  the  7th 
March  1905,  for  a  declaration  that  the  sale  in  question  shall 
not  affect  his  reversionary  rights.  He  obtained  a  decree  on  the 
lOth  June  1905  on  a  confession  of  judgment  by  Mussammat 
Bego  and  the  vendee  Abdul  Karim,  the  sale  being  declared 
■wholly  void  as  regards  the  plaintiff  Dulla's  rights  of  reversion. 

(2)  On  the  15th  February  1905  Ram  Singh,  father  of 
defendants  Nos.  2  and  3  in  the  present  litigation,  sued  the 
vendor  and  the  vendee  for  pre-emption  in  respect  of  the  land 
sold. 

(3)  Gamun,  son  of  Pola,  a  reversioner  of  Mussammat 
Bego,  also  brought  a  similar  suit  for  pre-emption. 

Each  pre-emptor  obtained  a  decree  for  half  of  the  land 
sold  on  the  15th  June  1905,  the  price  of  the  land  being  fixed  at 
Rs.  940.  Gamun  did  not  pay  the  money  into  Court  in  accord- 
ance with  the  decree  and  so  his  suit  stood  dismissed  ;  the  rival 
pre-emptor,  Ram  Singh,  paid  the  entire  amount  and  obtained 
possession  of  the  whole  land. 

On  the  1 7th  August  1905  all  the  reversionary  heirs  of 
Kasu,  including  Gamun,  who,  as  we  have  seen,  had  obtained  a 
decree  for  pre-emptiou  but  had  allowed  it  to  lapse,  executed  a 
deed   of  release   of  their  reversionary  rights  in  favour  of  Dula. 
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The  deed  specifies  in  detail  the  several  shares  of  the  rever- 
sioBers  and  goes  on  to  sa.y  that  since  Dula  has  undergone  much 
trouble  and  expense  in  connection  with  the  declaratory  suit 
■which  he  has  successfully  fought  in  respect  of  the  sale  of  the 
18th  April  1904  by  Mussammat  Bego,  the  executants  have 
relinquished  their  reversionary^  lights  in  Kasu's  land  in  favour 
of  Dula,  and,  on  the  death  of  Mussammat  13ego,  Dula  shall  be 
entitled  to  take  possession  of  the  land  as  sole  o^ner  thereof. 

Mussammat  Bego  died  in  August  1909,  and  in  October 
1909  Dula  brought  the  present  suit  against  Abdul  Karim,  the 
vendee  from  the  -widow,  and  the  sons  of  Eam  Singh,  defendants 
Nos.  2  and  3,  for  possession  of  the  land  left  by  the  widow,  at  the 
same  time  impleading  the  other  reversionary  heirs  a,s  pro  forma 
defendants.  Dula,  plaintiif,  died  in  November  1909,  and  his  sons 
were  brought  on  the  recoi^d  as  plaintiffs  in  his  place. 

The  Subordinate  Judge  decreed  the  suit  conditional  on 
payment  by  the  plaintiffs  of  Rs.  522,  holding  that  legal 
necessity  for  Rs.  522  had  been  established  and  that  the  sale  by 
Mussammat  Bego  in  1901  was  only  valid  to  the  extent  of  that 
sum. 

On  appeal  the  learned  Divisional  Judge  has  held  that 
Gamun,  son  of  Tola,  by  bringing  his  suit  for  pre-emption  in  res- 
pect of  Mussammat  Bego's  sale  of  the  land  in  question  had  admit- 
ted the  validity  of  that  sale,  that  he  had  no  rights  left  in  the  land 
at  the  time  when  he  joined  with  the  other  reversioners  in 
executing  the  deed  of  release  in  favour  of  Dula  on  the  17th 
August  1905,  and  that  thenfoie  Dula  could  not  claim  to  succeed 
to  Gamun's  „ th  share  of  the  land  in  the  present  litigation. 
With  regard  to  the  remaining  fth  share  of  the  land,  the  learned 
Judge  was  of  opinion  that  Dula's  sons  were  entitled  to  posses- 
sion theieof,  not  on  the  stiength  of  the  deed  of  release  of  the 
17th  August  1905  executed  by  the  other  reversionary  heirs  in 
favour  of  Dula,  but  on  the  ground  that  the  estate  had  fallen 
into  possession  on  the  death  of  the  widow,  and  the  said 
reversionary  heirs,  who  are  all  parties  to  the  suit,  had  actually 
relinquished  their  own  rights  in  favour  of  Dula's  sons,  which 
is  tantamount  to  a  transfer  of  those  rights  to  the  latter.  Accord- 
ingly, the  Divisional  Judge  passed  a  decree  in  favour  of  the 
plaintiffs  for  possession  of  ^ths  share  of  the  land  on  payment 
of  -Jths  of  the  sum  of  Bs.  522. 

In  further  appeal  by  defendant  No.  3  his  learned  advocate 
has  contended— (1)  that  the  sale  of  the  18th  April  1904  was 
made  by  the  widow  for  full  consideration  and  legal  necessity, 
and  should  therefore  be  upheld  ;  and  (2)    that  in  any  event   the 
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Sons  of  Dula  are  not  entitled  to  claim  in  this  suit  mor  e  than 
their  own  |th  share  of  the  land  in  their  capacity  of  Kasu's 
reversioners.  On  the  other  hand,  the  plaintiffs,  the  sons  of 
Dula,  have  filed  cross-objections  urging  that  the  Divisional 
Judge  has  erred  in  disallowing  the  claim  to  the  extent  of  ^th 
share  of  the  property  in  disjDute. 

The  plaintiffs'  cross-objeciions  can  be  disposed  of  in  a  few 
words.  By  bringing  a  suit  for  pre-emption  in  respect  of  the 
sale  of  1904  by  Mussammat  Bego,  Gamun  must  be  taken  to 
have  admitted  that  that  sale  was  legally  valid  ;  ard  since  the 
pre-emptor,  Eani  Singh,  by  reason  of  hit)  decree  of  the  15th 
June  1905,  stepped  into  the  shoes  of  the  original  vendee,  Abdul 
Karim^  Gamun  had  no  rights  of  inheritance  left  in  the  subject- 
matter  of  the  sale  which  he  could  transft  r  in  favour  of  Dula 
by  the  deed  of  release,  dated  the  17th  August  1905.  Apart 
from  the  said  deed  of  release,  since  Gamun's  sons,  who  claim 
through  Gamun,  are  bound  by  their  father's  recognition  of  the 
Talidity  of  the  sale  by  the  widow,  they  had  no  rights  in  the 
property  in  dispute  at  the  time  of  tie  institution  of  the  suit, 
and  no  relinquishment  of  any  alleged  rights  on  their  part  in 
favour  of  Dula's  sons  can  avail  the  latter. 

We,  therefore,  agree  with  the  Divisional  Judge  in  holding 
that  the  suit  of  the  plaintiffs  as  regards  the  |th  share  of  the 
land  must  fail. 

We  now  come  to  the  defendants'  appeal.  The  first 
contention  advanced  by  the  appellant's  advocate  is  clearly 
untenable  and  was  not  seriously  pressed  by  him.  Both  the 
Courts  below  have  concurred  in  holding  that  legal  necessity 
for  the  sale  by  Mussammat  Bego  existed  only  to  the  extent  of 
Es.  522,  the  rest  of  the  sale  consideration  being  absolutely 
fictitious.  The  soundness  of  this  concurrent  finding  is  not 
disputed  before  u  s  ;  and  it  follows  that  although  Ram  Singh, 
father  of  defendants  2  and  3,  had  to  pay  Rs.  940  before 
obtaining  possession  of  the  land  as  a  pre-emptor,  the  plaintiffs 
in  the  present  suit  cannot  be  called  upon  to  pay  to  them  more 
than  what  was  advanced  by  the  oiiginal  vendee,  Abdul  Karim, 
to  Mussammat  Bego  for  a  necessary  purpose. 

The  second  contention  of  the  appellant's  advocate  is  that 
the  plaintift'srespondents  are  only  entitled  to  claim  in  this 
suit  their  own  |th  ehaie  of  the  land  in  dispute  and  not  the 
shares  which  belong  to  the  other  reversionary  heirs  of  Kasu, 
who  have  been  impleaded  as  defendants  and  have  not  been 
joined  as  co-plaintiffs  in  this   litigation.     It   is  contended   that 
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the  deed  of  release,  dated  the  17th  August  1905,  cannot  be 
regarded  as  a  deed  of  transfer  of  reversionary  rights  by  the 
executants  of  that  deed  in  favour  of  Dula,  and  that,  therefore, 
it  could  not  confer  on  Dula  any  title  to  the  land  in  suit  after  it 
had  fallen  into  possession  on  the  death  of  Mussammat  Bego. 

The  learned  Divisional  Judge  has  held  that  the  deed  in 
question  was  one  of  transfer  of  revei'sionary  rights,  but  he 
was  of  opinion  that,  according  to  No.  GQ  P.  B.  1897  (F.  B.)  (1), 
the  transfer  of  reversionary  rights  by  the  executants  of  the 
deed  in  favour  of  Dula  was  invalid,  and,  therefore,  Dula 
acquired  no  rights  in  the  land  in  suit  on  the  sti^ength  of  that 
deed. 

The  appellant's  advocate  has  conceded  that  the  Full  Bench 
luling  does  not  apply  to  a  case  where  some  of  the  reversioners 
who  are  entitled  to  succeed  under  Customary  Law  to  the  estate 
of  a  male  proprietor  on  the  death  of  his  widow  transfer  their 
reversionary  rights  to  another  reversioner,  and  he  admits  that 
to  that  extent  the  decision  of  the  Divisional  Judge  against  the 
plaintiffs,  so  far  as  their  rights  are  based  on  the  deed  of  the 
17th  August  1905,  is  erroneous. 

All  that  was  decided  in  No.  6G  P.  R.  1897  (F.  B.)  (I)  was 
that  among  agriculturists  governed  by  Customary  Law  a 
reversiorer  of  a  deceased  male  proprietor  whose  widow  is  in 
possession  of  his  estate  cannot  transfer  his  reversionary  rights 
to  a  stranger  so  as  to  engraft  the  latter  into  the  family  and  thus 
enable  him  to  contest  any  alienations  made  by  the  widow  to 
the  prejudice  of  her  hu.sband's  reversioners  (see  also  on  this 
point  No.  67  P.  B.  1909  (2)  ).  The  Full  Bench  ruling  is  no 
authority  for  the  proposition  that  one  reversioner  of  a  deceased 
male  proprietor  is  legally  incapable  of  transferring  his  rights 
of  succession  to  another  reversioner  ;  and  the  fundamental 
principle  of  the  Customary  Law  which  was  appealed  to  in  the 
Full  Bench  case  is  in  no  way  violated  by  such  a  transfer  of  the 
reversionary  rights  ns  we  are  considering  in  the  present  case. 

The  widow,  Mussammat  Bego,  was  in  possession  of  the 
usual  life-estate  only  by  way  of  maintenance,  and  it  is  difficult 
to  perceive  any  reason  why  the  reversioners  of  her  husband 
who  had  a  present  right  to  succeed  to  his  estate  on  the  widow's 
death  should  not  have  had  the  power  to  transfer  that  right  to 
one  of  their  own  number,  thereby  vesting  him  with  a  title  to 
their    shares   of   the  estate  if   and   when    it   should    fall   into 

(1)  Rfi  P.  li.  1897  (F.  B.)  {Tola  v.  Abdulla  Khan). 
(3)  67  P.  R.  1009  {Jawala  Saliai  v.  Ravi  Singh). 
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possession  on  tlie  deatli  of  the  widow.  The  deed  of  the  17th 
August  1905,  though  it  purports  to  be  a  deed  of  relinquishment, 
is  in  effect,  and  must  be  treated  as,  a  deed  of  assignment  of 
reversionary  rights,  and  since  the  assignment  was  made  by 
some  of  the  reversionary  heirs  of  the  husband  of  Mussammat 
Bego  in  favour  of  Dula,  who  was  also  a  reversioner,  it  was, 
we  consider,  a  perfectly  valid  assignment. 

/.  L.  B.  VII  All.  353  (1),  which  has  been  relied  upon  by 
the  appellant's  advocate  in  support  of  his  argument  that  the 
plaintiffs-respondents  are  not  entitled  to  sue  for  more  than  their 
own  \ih  share  of  the  land,  is  clearly  distinguishable  from  the 
present  case.  There  the  plaintiffs,  who  were  three  Muham- 
madan  brothers  and  who  were  suing  not  only  for  their  own 
shares  under  the  Muhammadan  Law  but  also  for  the  shares  of 
their  three  sisters,  who  were  impleaded  as  defendants  in  the 
case,  relied  meiely  upon  the  admission  of  the  latter,  made  in 
the  course  of  the  suit,  that  tbeir  brothers  (the  plaintiffs)  had 
instituted  the  suit  for  the  whole  estate  with  their  knowledge 
and  permission.  The  sisters  had  made  no  assignment  of  their 
rights  of  inheiitance  to  their  brothers  prior  to  the  suit  being 
instituted  ;  and  it  was  held  that  the  plaintiffs  could  not  sue  for 
more  than  their  own  shares,  inasmuch  as  the  sisters  could  not 
by  an  admission  or  consent  of  the  kind  relied  on  by  the 
plaintiffs  in  the  course  of  the  suit,  convey  the  right  or  delegate 
the  authority  to  the  plaintiffs  to  sue  for  more  than  their  own 
proper  shares  in   the  propert3\ 

The  decision  of  this  Court  in  Civil  Appeal  No.  57  of  1900 
(reported  as  No,  51  P.  L.  E.  1903  (2)  )  is  also  not  applicable 
to  the  circumstances  of  the  present  litigation.  It  was  held  in 
that  case  that  the  right  of  succession  of  collateral  heirs  to  the 
estate  of  a  Punjab  agriculturist  is  not  a  single  indivisible  right, 
so  as  to  give  each  collateral  a  cause  of  action  for  the  whole, 
and  that,  since  the  share  of  each  heir  is  capable  of  exact 
determination,  the  true  principle  is  that  the  right  of  each  plaintiff 
depends  upon  his  own  titla,  and  upon  that  title  alone.  It  will 
be  observed  that  in  that  case  the  reversioners  who  had  not  sued, 
had  made  no  assignment  of  their  reversionary  rights  prior 
to  the  suit  in  favour  of  the  reversioner  who  had  sued  ;  and  that 
the  claim  of  all  those  reversioners  was  held  to  have  been 
barred  by  limitation  and  by  their  assent  to  the  adoption  of 
the  defendant  who  was  in  possession  of  the  property  of  the 
last  male  owner  as  his  adopted  son. 


(1)  (1885)  I.  L.  R.  7  All.  353  (Azizullah  Khan  v.  Ahmad  AH  Khan). 

(2)  51  P.  L.  B.  1903  {Basanta  v.  Indar). 
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These  facts  serve  to  distinguish  that  ease  from  the  present 
case,  in  which  the  execution  of  a  deed  of  assignment  of 
reversionary  rights  by  the  reversionary  heirs  who  have  not 
sued  but  who  are  defendants  in  the  suit,  coupled  with  their 
admission  in  the  course  of  the  suit  that  they  had  already 
transferred  their  reversionary  rights  for  valid  consideration  in 
favour  of  the  plaintiffs,  who  are  also  reversiocaty  heirs  of  the 
deceased  proprietor  themselves,  entitles  the  plaintiffs,  in  our 
opinion,  to  sue  for  possession  of  not  only  their  own  shares  but 
also  of  the  shares  of  the  said  reversioners. 

For  the  reasons  given,  we  maintain  the  decree  of  the 
Divisional  Judge  and  dismiss  both  the  appeal  and  the  cross- 
objections  with  costs. 

Appeal  dismissed. 


No.  79. 

Before  Eon.  Mr.  Justice  Johnstone  and  Hon.  Mr. 
Justice  8hadi  Lai. 

SHAHAB  DIN— (Dependant)— APPELI^ ANT. 

Versus 

MIRAN  BAKHSH  AND  OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  1340  of  1911. 
Ciril  Procedure  Code,  1908,  order  41,   rule  20— Court's  power  to  add 
parties— discretionary— not  affected  hij  limitation— but  not  exercised  in  case 
of  extreme  neglect. 

Held,  that  the  law  of  limitation  has  no  application  to  action  taken  by  the 
Corut  imder  order  41,  rule  20  of  the  Code  of  Civil  Procedure. 

1.  L.  R.  13  All  78  (1),  I.  L.  R.  14  All.  154  (F.  B.)  (2),  7.  L.  R.  15  Mad. 
362  (F.  B.)  (3),  /.  L.  B.  33  Cal.  329  (I),  (1893)  All.  W.  N.  35  (5),  7.  L.  R. 
10  Cal.  445  (GJ,  8  P.  W.  R.  1911  (7)  and  12  Cal.  W.  N.  625  (8),  referred  to. 

Held,  however,  that  the  power  to  take  action  under  order  41,  rule  20,  is 
discretionary  and  should  not  be  exercised  in  a  case  of  extreme  neglect. 

First  appeal  from    the  decree  of  Lata  Kidar  Nath,    District  Judge, 
Uoshiarpur,  dated  the  28th  Avgiist  1911. 
Fazl-i-IIufisain,  for  appellant. 
Shah  Nawaz  and  Badr-ud-Din,  for  respondents. 

(Ij  (1889)  I.  L.  R.  13  All.  78  (Sohna  v.  Khalak  Singh). 

(2)  1892)  I.  L.  R.  14  All.  154  {F.  B.)  {Bindeshri  Naik  v.   Ganga  Saran 

Sahu). 

(3)  (18'J2j  I.  L.  R.  15  Mad.  362  (F.  B.)  (Kanagappav.  Sakkalinga). 

(4)  (1905)  /.  L.  R.  33  Cal.  3?9  (Girisk  Chander  v.  Sasi  Sekhareswar). 

(5)  (1893)  All.  W.  N.  35  (Umed  Singh  v.  Dalip). 

(6)  (1884j  1.  L.  R.    10  Cal.  445  (Corporation  of  the  town  of  Calcutta  v. 

Anderson). 

(7)  8  P.  W.  R.  1911  (Mussammat  Masrim  Begam  v.  Madan  Mohan  Lall). 

(8)  (1907J  12  Cal.  W.  N.  625  {Ram  Ratan  v.  Jogesk  Chandra). 


August,  1914.  ]  CIVIL  JUDGMENTS-No.  79.  27o 

The  order  of  the  Court  was  delivered  by— 

Johnstone,  J.— Miran  Bakhsh,  Nur  Elahi  and  Mu-  Ahmad  SOth  March  19:4. 
are  defendants  in  this  case,  and  the  plaintiffs  are  M  ah  tab  Din, 
Shahab  Din  and  Jiwa.  The  claim  was  for  Rs.  5,905  and  the 
prayer  was  that  a  decree  be  passed  for  this  sum  and  that  it 
be  recovered  by  auction  sale  of  certain  properties  in  accordance 
with  the  mortgage-deed  *  of  28rd  May  190.^,  on  which  the  claim 
is  based,  and  also  from  the  pei  son  and  other  property  of 
defendant  Mahtab  Din  ;  or  "  any  otl  er  relief,"  etc.  The  pro- 
perties mentioned  in  that  deed,  executed  by  Mahtab  Din, 
defendant  alone,  are  these  : — 

(i)  Half  of  '53  kanals  2  marlas  of  land  held  in  mortgage 
in  equal  shares  by  Mahtab  Din  and  Shahab  Din  ; 
{ii)  Mahtab  Din's    share   in   24   shops    and   houses   held 
jointly    by  him     and  Shahab     Din    by     virtue    of 
mortgage  and  purchase. 

Of  the    house    pioperty  details    are    given  of    14    premises 
thus  : — 

(a)   One-fourth  of  a  lawela  in  Kotwali    i'azar,  Hoshiarpur, 
with  8  shops  ; 

(h)   One-hcilf  of  shop  known  as  Sandhe  Khanwala  ; 

(c)    One-half  of  shop  near  Khara  well  ; 

{(l)   One-half  of  house  known  as  Phillaurianwala  ; 

(e)    One-half   of   house    purchased     from   Nizam  Din   at 
auction  sale  ; 

(/)  One-half  of  house  and  well,  known    as  Nawab    Sahib- 
wala. 

In  the  plaint  further  details  of  the    property  are  given,  but 
we  need  not  reproduce    them  here,  except   this  that   among  the 
mortgaged  property  are  9  shops   known  as  Sodhi  Kartar  Singh- 
wali. 

The  claim  of  Rs.  5,905  is  thus  arrived  at  : — 

Rs. 
Principal     ...  ...  ...  ...  ...         3,500 

Interest  for  12  years  at  Rs.  35  per  mensem         5,040 

Total  ...  8,540 

Repaid     in   connection     with   the    Sodhi 

Kartar  Singh  wall  shop.st         2,635 

Balance  ...  5,905 

*  Exhibit  P.  I,  page  6,  paper  book. 

t  i.«.  Rs.  1,741-14-6  principal  ylus  R.'^.  892-1-6  interest  en  that  sura. 
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Two  reasons  are  given  in  the  plaint  for  impleading  Sliahab 
Din  as  defendant,  namely,  in  para.  II,  that  he  claims  some  of 
the  pi'operty  as  wholly  his,  and  in  para.  VI,  that  he  is  co- 
partner in  "  the  Tihata  "  {i)  above.  As  to  defendant  3,  Jiwa, 
the  land  in  (t)  consists  of  two  parts  thus  : — 

(A)  73  kanals  1  marla  owned  by  Fazl  Muhammad  and 
others  ;  (B)  SO  kanals  1 2  marlas  owned  by  defendant  3.  [It 
will  be  seen  that  there  is  a  slight  difference  (11  marlas) 
between  the  total  here  and  in  moitgage-deed  ;  but  for  the 
purposes  of  this  appeal  the  matter  is  unimportant.]  It  is 
alleged  by  plaintiffs  that  Miihtab  Din,  defendant,  has  received 
half  the  mortgage  debt  due  on  (B)  from  Jiwa,  defendant,  and 
has  allowed  him  to  redeem  to  that  extent  ;  and  this  is  the 
reason  for  impleading  Jiwa. 

Mahtab  Din,  defendant,  put  in  pleas,  ending  up  with  the 
admission  that  plaintiffs  are  undoubtedly  entitled  to  a  decree, 
and  with  the  contention  that  the  decree  should  be  against 
Shahab  Din  as  well  and  should  be  realised  by  sale  of  the  joint 
property  of  both,  without  specification  of  shares,  as  both  are 
liable,  and  not  from  the  person  and  property  of  Mahtab  Din 
alone. 

Shahab  Din  denied  all  knowledge  of  the  mortgage-deed 
and  claimed  as  his  own  :  — 

Ths  shop  near  the  Khara  well,  (c)  above  ; 
The  house  known  as  Phillaurianwala,  (cf)  above  ; 
The  house  known  as  Nawab  Sahibwala,  (/)  above. 
Tawela  and  8  shops,  (a)   above  ; 
and  he   also  contended,    inter  alia,    that  the  claim    could  not  be 
enforced    against   the  joint    property  until    partition    had  been 
effected. 

Apparently  Jiwa,  defendant,  put  in  no  pleas. 
The  Court  below  found- 
That   the   shop    near  Khara  well     was  joint  of  the    two 

defendants  ; 
That  in  the  Phillaurianwala   shop  dei'ondant    Mahtab  Din 

has  no  share  ; 
That    in  the    Nawab  Sahibwala    house  defendant    Mahtab 

Din  has  no  share  ; 
Tliat  the    mortgage   by  Mahtab    Din  of  liis  own    share  in 

joint  property  was  lawful  and  enfoiceable  ; 
That  that   defendant's  share  in  the  Sandhe  Khanwali  and 
Nizam  Diuwali  properties  could  be  sold  under  this 
claim,  even  though  possession  is  with  Shahab  Din  ; 
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That    Rs.   175   should   be    recovered  from  the  person  o£ 
Shahab    Din,    and   the  rest    of   the    debt  from   the 
person  of    Mahtab  Din  and  from    such  parts  of  the 
properties  in   suit  as  have  been  found   to  be  owned 
bv  him. 
A  few   words  are    necessary   in    order  to   explain    the  allo- 
cation of  this  sum  of  Rs.  175  ;   [but   first  it   may  be   noted  that 
it   is  by   no    means    clear   why    no   issue  was    framed   and   no 
decision    arrived    at   j  egar ding   the    tawela   with    8  shops,    (a) 
above.]     One  house  included   in  the  mortgage-deed  in    suit  was 
owned  by  one  Bhola  and  was  in  mortgage  with  AJahtab  Din  and 
Shahab   Din  tor   Rs.  £00.     Tl  e   latter   realised  the   whole  sum 
and  allowed  redemption,  and   so  has  been  held    personally  liable 
for  Rs.  103  principal  pZ«s  Rs-  75  interest  thereon. 

The  decree  based  on  these  findings  bears  date  28th  August 
191].  On  27th  November  1911  Shahab  Din  presented  this 
appeal,  making  ov\y  the  plaintiffs  respondents.  The  appeal 
was  admitted  on  4th  January  1912,  printing  notices  were 
issued  and  on  20th  December  1913  the  case  actually  came 
before  a  Division  Bench,  though  it  was  not  reached  and  had  to 
be  adjourned.  Up  to  that  time  Mahtab  Din  had  not  been 
mentioned  as  a  party  to  the  appeal,  and  it  was  only  on  27th 
February  1914  that  application  was  made  to  a  Judge  in  Cham- 
bers to  add  the  name  of  Mahtab  Din  as  a  respondent,  the  usual 
order,  dated  5th  March  1914,  being  passed  adding  the  name 
"  subject  to  all  just  exceptions." 

Mr.  Kureshi  and  Mr  Shah  Nawaz  appear  for  Mahtab  Din 
and  for  plaintiffs,  respectively.  Both  object  to  the  impleading 
of  Mahtab  Din  at  this  late  stage;  and  we  have  heard  JiJr. 
Shah  Nawaz,  who  contends,  first,  that  to  implead  him  is 
illegal  ;  secondly,  that,  if  the  mere  adding  of  his  name  is  not 
illegal,  nevertheless  the  fact  remains  that  the  appeal  as 
against  him  is  barred  by  time  ;  thirdly,  that  the  Court  has  a 
discretion  in  the  matter  and  should  refrain  from  exercising  it 
in  favour  of  the  appellant  ;  fourthly,  that,  if  the  name  is 
excluded,  virtually  all  the  questions  raised  in  the  appeal  are 
res  judicata. 

The  order  of  the  Judge  in  Chambers  aforesaid  was  an  order 
under  order  4J,  rule  20,  Civil  Procedure  Code.  Mahtab  Din 
certainly  is  "  interested  "  and  he  was  a  party  to  the  suit. 
This  Court,  therefore,  has  power  to  implead  him  as  respondent  ; 
and  in  connection  with  the  plea  of  limitation  we  think  the 
authorities  are  in  favour  of  tl  e  view  that  the  law  of  limitation 
has  no  application  to   action  taken  by  the   Court  under  the  rule 
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quoted  :  cf.  I.  L.  B.  U  All.  78  (1),  14  All.  154  (F.  B.)  (2),  15 
Mad.  362  (F.  B)  (3),  33  Cal.  329  (4).  Against  this  view  Mr. 
Shah  Nawaz  refers  us  to  page  35  of  All.  W.  N ,  1893  (5), 
I.  L.  B.  10  Cal.  445  (6),  and  8  P.  IF.  J?.  11  (7)  ;  but  none  of 
these  lays  it  down  that  an  order  under  order  41,  rule  20  (cor- 
responding to  section  659,  old  Civil  Procedure  Code) 
impleading  a  respondent  at  a  time  when  appeal  against  him 
would  be  barred,  is  illegal,  or  that  the  law  of  limitation  has 
any  application  in  such  a  case. 

In  the  Allahabad  case  of  1893  (5)  it  was  found  that  tlie  order 
impleading  the  respondent  was  not  passed  under  section  559 
at  all.  In  8  P.  IF.  B.  11  (7),  the  decision  was  merely  that 
omission  through  ignorance  to  put  in  within  time,  along  with 
a  memorandum  of  appeal,  copy  of  decree  appealed  against, 
could  not  be  condoned  under  Section  5,  Limitation  Act. 

In  the  Calcutta  case  (6)  the  matter  was  dealt  with  under 
section  5,  Limitation  Act,  and  it  was  held  that  in  the  circum- 
stances stated  no  case  for  condonation  of  delay  had  been  made 
out. 

In  12  Cal  W  K.  625  (8),  it  is  true  that  there  occurs  a 
dictum  which  seems  to  support  Mr.  Shah  Nawaz's  argument. 
An  application  had  been  made  in  the  Lower  Appellate  Court 
for  impleading  respondents  after  time  and  had  been  refused. 
The  High  Court  as  to  this  remarked  that  the  application  had 
been  rightly  refused,  inasmuch  as  it  "  was  made  long  after  the 
'  time  for  presenting  the  appeal.  They  could  not,  at  the 
"  stage  at  which  the  application  was  made,  be  made  parties." 

The  question  is  not  discussed  and  t]\e  authorities  to  the 
contrary  are  not  refuted  or  even  mentioned  ;  and  we  think  the 
learned  Judges  meant  really  no  more  than  this,  that  in  all  the 
circumstances  leave  to  implead  the  new  respondents  was  rightly 
refused  and  the  Court's  discretion  wisely  exercised. 

The  power  to  tat e  action  under  oixler  41,  rule  20,  Civil 
Procedure  Code,  is  however,  discretionary  ;  and  we  are  of 
opinion  that  we  should  decline  to  exercise  it  here.  Appellant's 
negligence     was     extreme.     The     whole    contest     really     was 


(1)  (1889)  /  L.  R  U  All  78  (Sohna  v.  Khalak  Singh). 

(2)  (1892)7.  L.  i?.  14  All.  15i    F.B.)   {Bindeshri  Xaik  v.   Ganga  Sa.ran 

Sahu\ 
(3^  (1892)  /.  L  R.  15  Mad.  362  (F.  B.)  (Kanagappa  v.  Sakkalinga). 

(4)  (1905)  I.  L.  R.  33  Cal.  329  iGirish  Chancier  v.  Hasi  Sekhareswar). 

(5)  (1893)  All.  W  N.  35  (Umed  Singh  v.  Dalip\ 

(G)  (ISSii  I.  L.  R.   10  Cal.   445   {Corporation  of  the  town  oj  Calcutta  r. 

Anderson). 
(7)  8  P.  W.  R.  1911  {Mussammat  Masum  Began  v.  Madan  Mohan  Lai). 
(8J  (1907)  12  Cal.  \7.  N.  625  {Ram  Rattan  v.  Jogesh  Chandra), 
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between  him  and  Mahtab  Din,  for  neither  of  them  denied  that 
plaintiffs  were  entitled  to  the  sum  claimed  by  them.  The  real 
questions  at  issue  were  which  defendant  was  liable  and  to 
what  extent,  and  which  of  them  owned  this  or  that  part  of  the 
mortgaged  property.  The  omission  was  not  of  the  same 
character  as  a  clerical  error  or  slip  of  the  pen,  but  seems  to 
have  been  due  to  an  essential  misunderstanding  of  the  case 
and  of  the  law  applicable  to  it.  We,  therefore,  cancel  the  order 
of  5th  March  19J4  ;.nd  dismiss  the  application  of  27th  Feb- 
ruary 1914, 

We  have  not  jei  heard  fully  argued  the  question  of  the 
effect  of  a  finding  like  this  on  the  appeal  as  a  whole.  Respon- 
dents argue  that  the  whole  appeal  goes  ;  while  appollant 
contends  that  in  part  it  survives.  A  convenient  date  will  be 
fixed  for  hearing  counsel  further. 


The  final  judgment  of  the  Court  was  delivered  by — 

Johnstone,  J, — This  case  was  adjourned  for  further  argu-  9^^  April  1914. 
ment  as  to  the  effect  on  the  appeal  of  the  findings  arrived  at  in 
our  order  of  30th  March  1914,  which  with  this  will  form  our 
judgment  in  this  case.  We  have  now  heard  Mr.  Fazl-i-Hussain 
at  some  length,  with  the  result  that,  without  calling  upon  Mr. 
Shah  Nawaz  for  reply,  we  think  the  appeal  wholly  fails  except 
in  one  small  particular.  We  do  not  think  the  ruling  /.  L.  E. 
12  Cal  580  (F.  B.)  (1),  quoted  by  him  is  in  point  ;  and  indeed 
it  seems  to  us  obvious  that  cases  of  this  sort  stand  to  be  decided 
each  on  its  own  peculiar  facts. 

The  state  of  affairs  now  is  briefly  this.  Apart  from  the 
amendment  of  decree  asked  for  in  ground  4  of  appeal,  Shahab 
Din  defendant-appellant's  prayers  are  contained  in  grounds  1 
to  3.  In  each  one  of  these,  he  asks  this  Court  to  rule  that 
certain  property  is  his  and  not  Mahtab  Din's,  or  that  he  is  not 
liable  for  a  certain  small  sum  of  money.  In  no  case  does  he 
contest  plaintiff's  right  to  the  sum  of  money  decreed  in  his 
favour. 

Now  it  has  been  finally  decided  that  the  property  in 
question  (ue.  half  of  the  shop  near  Chah  Khara  and  so  on) 
belongs  to  Mahtab  Din,  and  that  Shahab  Din  and  not  Mahtab 
Din  is  liable  for  the  small  sum  of  money  aforesaid  ;  and  in 
consequence  of  our  finding  in  our  previous  order,  that  decisiou 
cannot  now  be  contested.  What  Shahab  Din  now  asks  us  to 
do,  therefore,  is  to  rule  that,  though  as  between  him  and  Mahtab 
Din  these  matters  have   been   finally  disposed   of  in   favour  of 

(1)  (1886)  I    L.  R.  12  Cal.  580  (F.  B.)  {Broio  Behari   Milter  v.    Kedar 

Nath). 
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Malitab  Din,  yet  we  sliould  give  exactly  the  contrary  decision  on 
these  same  matters  of  fact  as  between  Shahab  Din  and  plaintiff. 

This  in  our  opinion  we  cannot  do  ;  nor  can  we  allow  Mf. 
Fazl-i-Hussain,  as  he  has  attempted  to  do,  to  import  into  his 
appeal  matters  not  mentioned  in  the  grounds. 

As  regaids  ground  4,  in  which  as  well  as  in  groand  1, 
we  may  observe  that  "  TAa/i  Khadur '' appears  to  be  a  mis- 
take for  "  (7ia/i  /\7ia?-a",  theie  is  certainly  an  ambiguity  in 
the  decree.  There  is  no  dispute  on  the  point.  We  order 
amendment  of  the  decree  by  the  insertion  of  the  words  "  of  " 
before  "  shops  adjacent  to  Khara  well  "  and  of  the  words 
"  I  of  "  before  "  the  house  known  as   Khola  Nizamdinwala." 

In  all  other  respects  we  dismiss  tin  appeal  with  costs 
throughout.  Appeal  dumissed. 

No   80. 

Before  flou.  Mr.  Justice    Joloistoiie  and  Eon.  Mr.  Justice 

Shadl  Led. 

MUSSAMMAT  SADA  KAUR— (Plaintiff)— PETITIONER. 

Versus 

BUTA  SINGH— (Defendant)— RF:SP0N DENT. 

Civil  Revision  No.  '2483  of  1911. 

Punjab  Couiis  Act,  XVIll  of  1881  (a.s  amended  by  Act  XXV  o/ 1899), 
section  70  {!)  {a)-pmccr  of  Chief  Court  to  revise  an  order  rejecting  a  plaint  for 
non-payment  of  extra  Court  fee— decree— appealable— Ciril  Procedure  Code, 
1908,  sections  2,  96  (1),  115- Court  Fees  Act,  VII  of  1870,  section  12. 

Where  the  Court  in  which  a  suit  was  instituted  held  that  it  had  been 
undervalued  and  directed  the  plaintiff  to  pay  additional  Court  fee  and 
refusing  plaintiff's  prayer  for  four  months'  time  proceeded  to  reject  the  plaint 
under  order  7,  rale  11  (6)  of  the  Code  of  Civil  Procedure  - 

Held,  that  the  order  is  a  decree  within  the  meaning  of  section  2  of  the 
Code,  and  is  appealable  notwithstanding  the  provisions  of  section  12  of  the 
Court  Fees  Act  and  consequently  no  revision  against  the  order  could  be 
entertained  by  the  Chief  Court  under  section  70  (1)  (o)  of  the  Punjab  Court 
Act. 

L  L.  R.  6  Cal.  249  (1;,  14  Cal.  W.  N.  343  (2),  I.  L.  R.  11  All.  91 
(F.  B.)  (3),  12  Cal.  L.  R.  148  (4j,  I.  L.  R.  28  Cal.  334  (5),  referred  to. 

7.  L.  R.  12  All.  129  (F.  B.)  (6),  I.  L.  B.  14  Mad.  169  (7),  I.  L.  R.  10 
Bom.  610  (8)  and  7.  L.  R.  7  Bom.  341  (9),  distinguished. 

(1)  (1880;  7.  L.  72.  6  Cal.  249  (Ajoodhya  Pershad  v.  Gunga  Pershad). 

(2)  (1909)  14  Cal.  W.  N.  343  {Prokash  Chandra  Sarkar  v.   Bishambhar 

Sahi). 

(3)  (18i8)  7.  L.  72.  II  All.  91  (F.  B.)  {Muhammad  Sadik  v.    Midiammad 

Jan). 

(4)  (1882)  12  Cal.  L.  R.  148  (In  the  matter  ofOmrao  Mirza  v.  Mary  Jones). 

(5)  (1901)  7.  L.  72.  28  Cal.  334  (Sludd  v.  Mali  Mahto). 

(6)  (1890)  7.  L.  n.  12  All.  129  [F.  B.)  (Balkaran  Rai  v.  Colnnd  Nath). 

(7)  (1890)  7.  L.  72.  14  Mad.  16!)  {Kamiran  v.  Komajqxin). 

(8)  (1886)  7.  L.  72.  10  Bom.  GIO  (F.  B.)  (Vitlwl  Krishna  v.  Bal  Krii<hna). 

(9)  (1883)  7.  L.  72.  7  Bom.  341  (Shira  Nathaji  v.  Joma  Kashinath). 


August,  I'jil.  ]  CIVIL  JUDGMENTS— No.  80.  ^70 

Petition  for  revision    of  the  order  of  Mnnshi    Barkat  Ali,  Subordi- 
nate Judge,  2nd  class,  Montgomery,  dated  the  24:th  August  1911. 

Jai  Gopal,  for  petitioner. 

Obecliillah   for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Johnstone,  J.— On  28th  August  1911  the  Subordinate  ^th  April  1914. 
Judge  of  Montgomery  passed  the  order,  i-evision  of  which 
is  now  asked  for.  The  claim  was  for  property  valued  in  the 
plaint  at  Rs.  1,400-  A  question  of  valuation  was  raised,  and 
the  Local  Commissioner,  who  was  ap[>ointed  to  assess  the  value, 
put  it  at  Rs   3,500. 

The  Subordinate  Judge,  finding  that  plaintiff  had  paid 
Court-fee  only  to  the  amount  of  Rs.  ^4-8-0  ruled  that  he  must 
pay  Rs.  J 05- 8-0  more.  Plaintiff  was  not  satisfied  and  asked 
that  another  commissioner  be  appointed,  but  when  he  was 
directed  to  deposit  Rs.  10  as  commissioner's  fee,  he  refused 
to  pay  it. 

No  objections  to  the  report  of  the  Local  Commissioner 
were  put  in  by  eitlier  party,  but  plaintiff  begged  for  four 
months'  time  within  which  to  pay  up  the  deficiency  in  Court- 
fee,  and  the  Ccurt,  seeing  no  sufficient  reason  for  the 
indulgence  proceeded  to  reject  the  plaint  under  Oi'der  YII, 
rule  II  (6),  Civil  Procedure  Code. 

Against  this  order  plaintiff  has  presented  a  petition  on  the 
revision  side,  and  this  petition  was  admitted  under  section 
71  (1)  (a),  Punjab  Courts  Act,  as  it  stood  before  the  recent 
amendment. 

Coming  before  the  late  Hon'ble  Chief  Judge  the  petition 
was  heard  from  the  point  of  view  of  the  objection,  based  on 
section  115,  Civil  Procedure  Code,  that  inasmuch  as  an  appeal 
lay  from  the  order  under  revision,  revision  was  not  competent. 
This  question  has  been  referred  to  a  Division  Bench  by  the 
said  Judgr!  and  we  have  heard  it  argued. 

The  first  question  is  whether  an  appeal  does  lie.  The 
definition  of  "  decree  "  in  section  2,  Civil  Procedure  Code, 
shews  that  an  order  rejecting  a  plaint  is  a  decree  and,  of 
course,  an  appeal  lies  against  a  decree  of  an  original  Court 
"  save  where  otherwise  expressly  provided  in  the  body  of 
"  this  Code  *  or  by  any  other  law  for  the  time  being  in  force," 
see  section   96  (1),    Civil    Procedure    Code.     Now    there    is    no 

*  i.  e.  Civil  Procedure  Code. 
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provision  of  the  Code  reudering  inadmissible  an  appeal  from 
such  a  decree  as  this  ;  and  plaintiff  in  support  of  his  contention 
that  no  appeal  lies,  can  only  leftr  us  to  .section  ]  2,  Court  Fees 
Act,  whereby  the  order  of  a  Court  valuing  a  suit  and  deciding 
what  Court  fee  is  required,  is  "  final,"  i.  e.,  not  appealable. 

But  the  sufficient  answer  to  this  argument  is  that  the 
Older  rejecting  the  plaint  is  not  an  order  under  section  12, 
Court  Fees  Act.  No  doubt  no  appeal  would  lie  against  an 
order  standing  by  itself  valuing  the  suit  at  Rs.  3,500  and 
directing  plaintiff  to  pay  additional  Court-fee  ;  but  we  can 
find  no  provision  preventing  appeal  against  the  order  rejecting 
the  plaint. 

In  support  of  the  objection  that  appeal  was  competent 
and  therefore  no  revision  lies,  we  hnve  been  r«^ferred  by  Mr. 
Obedullah,  who  appears  for  the  respondent,  to  I  L.  B.  6  Cat. 
249  (1),  to  14  Cal.  W.  N.  343  (2),  and  to  I  i.  R.  11  All.  91 
{F.  B.)-  (3),  all  these  rulings  dealt  with  the  Civil  Procedure 
Code  of  1S82  ;  but  the  ratio  decidendi  Avould  mutatis 
mutandis  apply  equally  well  to  cases  under  the  new  Code. 

In  G  Cal.  (1)  it  was  laid  down  that  the  finality  declared 
by  section  12,  Court  Fees  Act,  was  removed  by  the  Civil 
Procedure  Code  of  1882,  inasmuch  as,  under  the  already 
amended  definition  of  the  word  "  decree,"  an  appeal  lay  against 
an  order  rejecting  a  plaint — section  54  (6)  and  eection  2  of 
that  Code. 

In  14  Cal.  W.  N.  343  (2),  we  may  reproduce  here  the 
head  note  which  fully  and  sufficiently  expresses  the  decision 
arrived  at  : — ■ 

"  Where  the  Court  in  which  a  suit  was  instituted  held 
"  that  it  had  been  undervalued  and  directed  the  plaintiff  to 
"  pay  additional  Court-fee  by  a  certain  date,  but  the  plaintiff 
"  having  failed  lo  do  so  the  case  was  dismissed. 

"  Held  that  an  appeal  lay  against  the  decree  dismissing 
'•  the  suit,  atd  in  that  appeal  the  decision  of  the  first  Court 
*'  regarding  the  valuation  of  the  suit  could  be  questioned,  section 
"  12  of  the  Court  Fees  Act  notwithstanding." 


(1)  ri880)  I.  L.  R.  6  Cal.  249  (Ajoodlnja  Pershad  v.  Ganga  Pershad), 

(2)  am9)UCal.    W.N.  us   {P>okash  Chandra  Sarkar  v.  Bi.ihambhar 

Sahi). 
(3j  (1888)  /.  L.  R.  11  All.  91  (F.  B.)  (Muhammad  Sadik  v.  Muhammad 
Jan). 
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This  decision  was  supported  by  reference  to  two  rulings 
of  the  same  Court,  viz  •  12  G.  L.  R.  148  (l),  and  'I.  L.  B.  28  ] 
Gal.  334  (2),  which  appear  to  us  exactly  in  point ;  and  we 
do  not  think  the  applicability  of  the  finding  is  in  any  degree 
lessened  by  the  f-.ct  that  it  is  said  that  the  "  case  was  dismiss- 
ed "  instead  of  the  "  plaint  was  rejected."  The  point  is  thatl 
an  appeal  lies  notwithstanding  section  12,   Court  Fees  Act. 

In  11  All  91  {P.  B.)  (3),  it  was  unanimously  decided 
that  in  a  case  which  was  virtually  one  of  rejection  of  a  plaint 
under  section  54,  Civil  Procedure  Code  of  1882,  the  order 
passed  was  a  "  decree  "  and  so  appealable,  appeal  not  being 
prohibited  by  section  1 2,  Court  Fees  Act.  The  learned  Judges 
followed  7.  Ir  B.  6  Gal.  249  (4),  nlready  noted  and  said — "  In 
"  our  opinion  the  intention  of  the  framers  of  the  Code  of  Civil 
"  Procedure  was  that  there  should  be  an]appeal  in  every  case 
''  falling  within  section  54." 

Mr.  Jai  Gopal  Sethi,  speaking  for  the  petitioner,  meets 
these  rulings  with  I.  L.  R.  12  All.  129  (F.  B )  (5),  which 
he  contends  virtually  overrules  11  All.  91  (F.  B.)  (3). 
Perusal  of  the  judgment  of  the  learned  Chief  Justice,  shews 
that  it  in  effect  lays  down  the  proposition  that,  notwithstanding 
that  an  order  rejecting  a  plaint  or  dismissing  a  suit  may 
be  a  decree  and  so  be  appealable  under  the  Civil  Procedure 
Code,  no  question  as  to  valuation  of  suit  in  the  strict  sense 
of  the  term  can,  in  the  face  of  section  12,  Court  Fees  Act,  be 
agitated  in  the  appeal  against  such  order. 

There  is  thus  a  conflict  of  authority  in  connection  with 
the  point  just  stated  ;  but  we  do  not  find  ourselves  called 
upon  to  decide  between  the  disputants.  It  is  enough  for  the 
purposes  of  the  present  case  for  us  to  hold  that  an  appeal 
did  lie  against  the  order  we  are  asked  to  revise  ;  and  we  may 
point  out  that  perusal,  to  go  no  further,  of  the  first  pax'agraph 
of  the  petition  before  us  shews  that  the  pi  incipal  objection 
urged  against  the  order  under  revision  is  not  connected  in 
any  way  with  the  valuation  of  the  suit,  but  is  an  objection 
that  sufficient  time  was  not  allowed  for  payment  of  additional 
Court-fee. 

Holding  that  appeal  did  lie,  we  have  next  to  see  whether 
this  finding  bars  revision. 

(Ij  (1882)  12  Cal.    L.  R.   148   (In  the  matter  of  Omrao  Mirza  v.  Mary 
Jones). 

(2)  (1901)  /.  L.  R. 28  Cal.  3.34  {Studd  v.  MaliMahto). 

(3)  (1888)  I.  L.  R.   11  Ml.  91  (F.   B.)  {Muhammad  Sadik  v.  Muhammad 

Jan). 

(4)  (1880)  /.  L.  R.  C  Cal.  249  (Ajoodhya  Per  shad  v.  Gunga  Per  shad). 

(5)  (1890)  I.  L.  R.  12  All.  129  {F.  B.)  {Balkaran  Rai  v.  Gobind  Nath). 
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It  seems  to  us  that  section  115,  Civil  Procedure  Code,  is 
clear  enough  ;  but  Mr.  Jai  Gopal  Sethi  refers  us  ioI.L.H. 
14  Mad.  169  (1>,  and  to  7.  L.  B.  10  Bom.  6!0  (2).  The  former 
ruling  expiessly  refers  to  I.  L.  i?..  6  Cal.  249  (3),  as  laying  it 
down  "  that  where  it  is  not  a  mere  question  of  the  amount  or 
"  arithmetical  calculation  the  section  (meaning  section  12,  Court 
"  Fees  Act)  does  not  applj'." 

We  can  find  nothing  like  this  in  the  Calcutta  case.  Fur- 
ther, the  petition  befoie  the  Madras  Court  was  one  of  appeal 
and  not  of  revision,  and  the  aj^peoZ  was  accepted.  It  seems  to 
us,  therefore,  that  the  Court  did  not  intend  to  lay  it  down 
that  a  petition  for  revision  in  the  technical  sense  was 
competent  in  such  a  case  ;  but  merely  that  section  12,  Court 
Fees  Act,  did  not  prevent  interference,  that  is  to  say,  on  appeal. 

As  to  10  Bom.  610  (2),  the  dicUtm  that  the  Hicjh  Court  could 
interfere  on  revision  on  a  question  of  valuation  of  suit  for 
Court- fee  is  expressly  limited  to  the  "  particular  cases  pointed 
out  in  "J.  L.  B.  7  Bom.  341  (4),  reference  to  which  ruling  shews 
that  it  deals  mainly  with  the  special  powers  of  that  High 
Court  under  its  Letters  Patent.  We  do  not  think  that  ruling 
affords  any  useful  guide  here. 

Our  opinion,  therefore,  is  that  this  revision  does  not  lie, 
and  it  is  too  late  to  allow  us  to  convei^t  it  into  an  appeal.  The 
petition  is  dismii-sed  with  costs. 

Petition  dismissed. 


Full  Bench. 
No.  81. 

Before  Hon.  Mr.  Justice  Johnstone,  Bon.  Mr.  Justice  Rattigan, 
and  Hon.  Mr.  Justice  Shah  Din. 

ARJAN  SINGH— (Plaintiff;— APPELLANT. 

Versus 

LACHHMAN  SINGH  AND  ANOTHER- (Defendants)— 

RESPON[)ENTS. 

Civil  Appeal  No.  1280  of  1910. 

Indian  Limitation  Act,  IX  of  1908,  articles  119,  144— .srn'/  by  adopted 
son  for  possession  of  immovable  property. 

Held,  that  -when  a  plaintiff  sues  for  possession  of  immovable  property 
alleging  that  he  is  the  adopted  son  of  the    last  proprietor  and  his  adoption 

(1)  (1890)  I.  L.  R.  14  Mad.  169  (Kanaranv.  Komappan).  " 

(2)  (1886)  /.  L.  R.  10  Bom.  610  {F.  B.)  (Vithal  Krishna  v.  Bal  Krishna) 
(.3)  (1880)  7.  L.  72.  6  Cal.  249  (Ajoodhya  Pershad  v.  Gunga  Pershad). 

(4)  (1883;  7.  L.  R.  7  Bom.  341  (.Sliiva  Nathaji  v  Joma  Kashinatfi). 
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is  denied,  his  suit  is  governed,  not  by  article  119  but  by  article  14-1  of  the 
first  schedule  of  the  Limitation  Act. 

I.  L.  R.  13  Cal  308  (P.  C.)  (1),  /.  L.  R.  20  Cal  487  (P.C.)  (2),  7.  L.  R.  22 
Cal.  609  (P.  C.)  (3j,  /.  L.  R.  20  Mad.  40  (4),  I.  L.  R.  26  Mad.  291  (F.  B.)  (5), 
7.  L.  R.  24  Bo??i.  260  (F.  B.)  (6),  I.  £.  R.  25  Ca?.  354  (7),  I.  L.  R.  27  CaZ. 
242  (8),  7.  L.  72.  24  All.  195  (9),  7.  L.  i?.  26  ilZL  40  (10),  71  P.  7?.  1901  (11) 
20  P.  i?.  1902  (12),  68  P.  Til.  1903  (13),  3  P.  i?.  1904  (14),  1  P.  B.  1907  (15), 
56  P.  7?.  1903  (F.  B.)  (pp.  244  -247)  (16),  7.  i.  i?.  28  All.  727  (P.  C.)  (17), 
/.  L.  R.  30  il/ad.  308  (18),  96  P.  /?.  1908  (19),  44  P.  i2.  1911  (20),  7.  i.  72.  37 
Bom.  513  (532-534)  (21)  and  I.  L.  R.  3^  Cal.  418  (22),  126  P.  B.  1912 
(P.  C.)  (23),  referred  to. 

Further  appeal  from  the  decree  of  Major  B.  0-  Roe,  Bivisio^ial 
Judge,  Amritsar,  dated  the  3rd  August  1910. 
Pestonji  Dadabhoy,  for  appellant. 
Muhammad  Shafi,  for  respondents. 
The  order  of  the  Court  was  delivered  by — 

Shah  Din,  J.— The  question  referred  to  the  Fall   Bench   is     9^;^  ^^^^7  1914, 
as  follows  : — 

"  When  a  plaintiff  sues  for  possession  of  immovable 
property  stating  himself  to  be  the  adopted  son  of  the  last 
proprietor  and  his  adoption  is  denied,  is  his  claim  governed 
by  article  119  or  article  144  of  the  Second  (First)  Schedule 
of  the  Indian  Limitation  Act  "  ? 

Before  the  decision  of  their  Lordships  of  the  Privj  Council 
in  I.  L.  li.  28  All.  727  (J  7)  was  published,  there  was  a  conflict 
of  opinion  among  the  various  High  Courts  in    this  country  as  to 

(1)  (1886)    7.  L.  7?.  13  Cal.  308  (P.  C.)   {Jagadaviba  v.  Dakhina  Mohun 

Roy). 

(2)  (1892)  7.  L.  72.  20  Cal.  487  (P.  C.)  (Mohesh  Narain  v.  Taruck  Nath) 

(3)  (1894)  7.  L.  R.  22  Cal.  609  (P.  C.)  (Lachman  Lai  v.  Kanhaya  Lai). 
(4j  (1896)  7.  L.  R.  20  Mad.  40  {Parvathi  Animal  v.  Saminatha  Giirukal) 

(5)  (1902)  ;.  L.  72.  2G  Mad.  291  (F.  B.)  {Ratnamasari  v.  Akilandammai) 

(6)  (1899)7.  L.  R.   24   Bom.   260  {F.  B.)  {Skrinivas  Murar  v.   Uanmant 

Char  do). 

(7)  (1897)  I.  L.  72.  25  Cal.  354  {Jagannath  Prasad  v.  Runjit  Singh) 

(8)  a89y)  7.  L.  72.  27  Cal.  242  {Ram  Chandra  v.  Baniit  Singh). 

(9)  (1901J  7.  L.  H.  24  All.  195  {Lali  v.  Murlidhar). 

(10)  (1903)  7.  L.  72.  26  All.  40  {Chandania  v.  Sa%  72am). 

(11)  71  P.  72.  1901  (Gu;x/-  6'i)!3/i  v.  Puran). 

(12)  20  P.  72.  1902  \Ganesha  Singh  v.  Nat/m). 

(13)  68  P.  72.  1903  (Blnqm  v.  Nigahia). 

(14;  3  P.  72.  1904  (.72am  Narain  v.  Maharaj  Narain). 

(15)  1  P.  72.    1907   (Muhammad  Niaz-ud-Din  Khan  v.  Muhammad  Umar 

Khan). 

(16)  56  P.  E.  1903  (F.  B.)  (pp.  244-247)  {Dhcru  v.  S«//m). 

(17)  a906)  7.  L.  72.  28  AZZ.  727  (P.  C.)   {Tirbhuwan  v.  Rameshar  Bakhsh 

Singh). 
(18j  (1907)  7.  L.  72.  30  Mad.  308  (FeZapa  v.  Bandlamudi). 

(19)  96  7\  R.  1908  (Surjan  Smgh  v.  Kharak  Singh). 

(20)  44  /'.  A'.  1911  (iVa^Au  v.  Rahman). 

(21)  U913)  7.  7v.  72.  37  Bom.  5L3  (532-534)  (Shrinivas  v.  Balwant  Venkatesh] 

(22)  (1911)  7.  L.  A'.  39  CaZ.  418  (P.O.)  (  {Muhammad  Umar  Khan  v.  Muham- 

(23)  126  P.  72.  1912  (P.O.)  )     viad  Niaz-ud-Din  Khan). 
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the  correct  interpretation  to   be  placed    upon  ai'ticles    118   and 
119  of  the  Second  Schedule  to  the  Limitation  Act  of  1877. 

With  reference  to  certain  observations  which  had  been 
made  by  their  Lordships  in  /  L,  B.  13  Cal.  308  (1),  /.  L.  li. 
20  Cal.  487  (2)  and  /.  L  E.  22  Cal.  609  (3),  the  Madras  and 
Bombay  High  Courts  held  that  articles  118  and  119  of  the 
said  Act  applied  not  only  to  suits  for  a  declaration  that  an 
alleged  adoption  was  invalid  or  never  in  fact  took  place  or  that 
an  adoption  was  valid,  as  the  case  may  be,  but  also  to  suits  for 
possession  of  immovable  property  in  which  the  plaintiff  could 
not  succeed  without  displacing  an  alleged  adoption  of  the 
defendant  by  proving  that  it  was  invalid  or  never  in  fact  took 
place,  or  without  proving  that  an  adoption  (set  up  by  the 
plaintiff)  was  valid.  (I.  L.  B.  20  Mad  40  (4),  I.  L.  B.  26  Mad. 
291  (F.  B.)  (5),  I.  L.  B.  24  Bom.  '..60  (F.  B  )  (6). 

On  the  other  hand,  the  Calcutta  and  Allahabad  High 
Courts  held  that  the  remarks  of  their  Lordships  of  the  Privy 
Council  in  the  three  cases  above  cited  had  not  a  dix-ect  bearing 
upon  articles  118  and  119  of  the  Limitation  Act  of  1877,  and 
that  those  articles  applied  only  to  suits  for  a  declaratoxy  decree 
as  to  the  invalidity  or  validity  of  an  adoption,  as  tie  case  may 
be,  and  not  to  suits  for  possession  of  immovable  property 
notwithstanding  that  the  plaintiff  might  have  to  prove  the 
invalidity  of  an  adoption  or  to  establish  its  validity  as  the  basis 
of  his  title  to  such  property.  The  latter  class  of  suits  were, 
according  to  the  Calcutta  and  Allahabad  High  Courts,  governed 
by  article  ]44  of  the  Limitation  Act.  (/.  L  B.  25  Cal.  354  (7), 
I.  L.  B.  27  Cal.  242  (b),  /.  L.  B.  24  All.  195  (9)  and  I  L.  B. 
26  All.  40  (10)  ). 

In  our  own  Court  the  majority  of  tie  Judges  adopted  the 
same  view  as  was  held  by  the  Madras  and  Bombay  High  Courts 
(Nos.  71  P.B.  1901  (11),  20  P.  B.  1902  (12),  68  P.  B.  1903  (13), 

(1)  (1886)  I.  L.  R.   13  Cal.  308  (P.  C.)   (Jagadamba  v.   Dakhina  Mohun 

Roy). 

(2)  (1892j  /.  L  R.  20  Cal.  487  {P.  C.)  (Mohesh  Sarain  v.  Taruk  Nalh). 

(3)  (1894)  I.  L.  R.  22  Cal.  600  {P.  C.)  {Luchman  Lai  v.  Kanhya  Lai). 

(4)  (1896)  i.  L.  R.  20  Mud.  40  {Pariaihi  Avimal  v.  Saminutha  Gurukal). 

(5)  (1902)  /.  L.  R.  26  Mud.  291  {F.  B.)  {Ralnamasari  v.  Akilandammal). 

(6)  (1899J   I.  L.  R.    24   liom.  260  {F.  B.)    {Slirinivas  Murar  t.  Uanmanl 

Chazdo). 

(7)  (1897)  /.  L.  R.  25  Cal.  354  (Jagannatk  Prasad  v.  Runjit  Singh). 

(8)  (1899)  /.  L.  R.  27  Cal.  242  {Ham  Chandra  v.  Ranjii  Hmgli). 

(9)  (19L)1)  /.  L.  R.  24  AIL  195  (Lali  v.  Marlidhar). 

(10;  (lOO.'i)  /.  L.  R.  26  All.  40  (Chandania  v.  Salig  Ram). 
(11)  71  P.  li.  19U1  {(iujarSuKjh  v.  Puran). 
(12;  20  P.  R.  1902  (Ganesha  Singh  v.  Nathu). 
(13)  68  P.  R.  1903  {Bhupa  v.  i^igahia). 
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3  P.  B.  1904  (1),  1  P.  B.  19(7  (2)  ).  Sir  William  Clavk,  C. 
J.,  however,  expressed  a  different  view  in  56  P.  B.  1903  (P.  B.) 
(3)  at  pages  244  <o  247. 

Since  the  publication  of  the  decision  of  their  Lordships 
of  the  Judicial  Committee  in  I.  L.  B.  28  All.  727  (4)  the  Madras 
High  Court  has  held  in  I.  L.  B.  30  Mad.  308  (5)  that  article 
118  of  the  Limitation  Act,  i877,  applies  only  to  declara- 
tory suits  in  respect  of  adoption  and  not  to  suits  for  possession 
of  immovable  pioperty,  the  period  of  limitation  applicable  to 
the  latter  class  of  suits  being  that  prescribed  by  article  144  of 
the  said  Act. 

The  Madras  decision  has  been  followed  by  our  own  Court 
in  96  P.  B.  1908  (6)  and  44  P.  B.  1911  (7),  and  although  the 
rulings  in  the  two  last  mentioned  cases  have  reference  to  article 
118  of  the  Limitation  Act,  the  ratio  decidendi  ol  these  rulings 
applies,  in  my  opinion,  equally  to  a  suit  like  the  present  iu 
which  the  plaintiff  sues  for  possession  of  immovable  property 
on  the  ground  that  he  is  the  adopted  son  of  the  last  male 
owner  and  the  suit  is  brought  more  than  six  years  after  his 
rights  as  an  adopted  son  had  been  interfered  with. 

On  behalf  of  the  respondents  Mr.  Muhammad  Shafi  has 
strenuously  contended  that  the  observations  of  their  Lordships 
of  the  Privy  Council  in  /.  L  B.  28  All.  727  (at  page  739)  (4), 
with  reference  to  which  the  Madras  High  Court  and  this  Court 
have  held  that  article  118  of  the  Limitation  Act  applies  merely 
to  a  suit  for  a  declaration  of  the  invalidity  of  an  alleged 
adoption  and  not  to  a  suit  for  possession  of  immovable 
property  in  which  adoption  is  set  up  as  a  defence,  have  been 
misnndei  stood  :  and  that  those  observations  cannot  be  taken 
to  mean  that  the  Judicial  Committee  has  in  any  way  departed 
from  the  principle  applicable  to  cases  falling  within  the  purview 
of  articles  118  and  119  of  the  Limitation  Act  which  was  laid 
down  in  /.  L.  B.  13  Gal.  308  (8),  20  Gal.  487  (9)  and  22  Gal. 
609  ( 10). 

(1)  3  P.  R.  1904  {Ram  Narain  v.  Maharaj  Narain). 

(2)  1  P.  R.  1907  {Muhammad  Niaz-ud-Din  Khan  v.  Muhammad   Umar 

Khan). 

(3)  56  P.  R.  1903  {F.  D.)  (pp.  244-247)  {Dheru  v.  Sidhu). 

{i)  (1906)  /.  L.  R.  28  All.  727  (P.   C.)    {Tirbhuwan  v.  Ravieshar  Bakhsh 
Singh). 

(5)  (1907)  I.L.R.  30  Mad.  308  ^Velaga  v.  Bandlamudi). 

(6)  96  P.  R.  1908  {Sarjan  Singh  v.  Kharak  Singh). 

(7)  44  P.  R.  1911  {Nathu  v.  Rahman). 

(8)  (1886)  I.L.R.  13  Cai.  308   {P.G.)   {Jagadamba  v.  Dakhina  Mohim 

Roy). 
(9j  (1892;  /.  L.  R.  20  Cal.  487  (P.  C.)  {Mohesh  Narain  v.  Tanick  Nath). 
(lOj  (1894)  /.  L.  R.  22  Cal.  609  (P.  C.)  {Lachman  Lai  v.  Kanhaya  Lai). 
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The  learned  counsel  has  argued  that  the  admission  of 
Mr.  Cohen  to  which  reference  is  made  in  the  third  paragraph 
at  page  739  of  the  report  of  their  Lordships'  judgment  had 
reference  to  his  (Mr.  Cohen's)  argument  as  to  acquisition  of 
title  by  his  client  within  the  meaning  of  section  2  of  the 
Limitation  Act  of  1S77  by  reason  of  the  lapse  of  twelve  years 
since  the  date  of  his  adoption  before  the  said  Act  came  into 
force,  and  that  Mr.  Cohen  never  admitted,  and  could  not 
therefore  have  been  undei-stood  to  admit,  that  article  118  of 
the  Limitation  Act  of  1877  applied  only  to  declaratory  suits 
and  not  to  a  suit  for  possession  like  the  one  which  had  been 
filed  by  the  opposite  party  in  that  case. 

Speaking  for  myself,  I  tliink,  that  there  is  much  force  in 
Mr.  Shaft's  contention  and  his  argument  derives  considerable 
strength  from  what  Mr.  Justice  Chandavarkar  has  said  on  the 
same  subject  in  his  very  lucid  judgment  in  7.  L-  B.  37  Bom. 
bl'A,  at  pages  532  to'534  (1)  of  the  report. 

But,  in  my  opinion,  the  matter  is  made  much  clearer  in  the 
very  recent  decision  of  their  Lordships  in  the  case  of  Mtiham,' 
viad  TJmar  Khan  and  others  v.  Niaz-ud-din  Khan  (I.  L.  B.  39 
Cal  418  (P.  0.)  (2),  126  P,  B.  1912  (3)  ).  In  delivering  the 
judgment  of  their  Lordships  in  that  case  Sir  John  Edge  says 
at  page  432  : — 

"  Although  their  Lordships  consider  that  Ihe  qufstionof 
an  adoption  was  an  immaterial  issue,  they  think  it  advisable 
to  say  that  the  omission  to  bring  within  the  period  prescribed 
by  article  118  of  the  second  schedule  of  the  Indi.an  Limitation 
Act,  1877,  a  suit  to  obtain  a  declaration  that  an  alleged  adoption 
was  invalid,  or  never,  ia  fact,  took  place,  is  no  bar  to  a  suit 
like  this  for  possession  of  property.  Their  Lordships  need  only 
refer  to  Thakar  Tirhhuwan  Bahadur  Singh  v.  Baja  Eameshar 
Bakhsh  Singh  (4).  Under  the  general  Muhammadan  Law  an 
adoption  cannot  be  made  ;  an  adoption,  if  made  in  fact  by  a 
Muhammadan,  could  carry  with  it  no  right  of  inheritance." 

Now  the  judgment  of  their  Lordships  was  delivered  on 
appeal  from  the  judgment  and  decree  of  this  Court  in  the  case 
of  Niaz-ud-din  Khan  v.  Muhammad  TJmar  Khan  and  others 
which  is  printed  as  No.  1  P.  B.  1907  (5)  ;   and  it  will   be  found 


(1)  (1913)  /.  L.  R.  37  Bom.  513    '532-534)  (Shrinivas  v.  Baluant  Venkatesh). 

(2)  (1911)  /.  L.  R.  39  Cal.  418   (P.C.)  )  {Muhammad  Umar  Khan  v.  Muham- 

(3)  120  1'.  R.  1912  >      vind  Niaz-ud-Din  Khan). 

(4j  (1906) /.  L.  A'.    2S  All.  T27   {J>.  C.)  {Tirbhuwan  v.   Ramcshar  Bakhsh 

Singh). 
(5)  1  /■'.  R.  1907  {Muhammad    Niaz-ud-Din  Khan  v.  Muhammad  Umar 

Khan). 
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that  in  the  judgraent  of  this  Court,  which  was  delivered  hy 
Mr.  Justice  Johnstone,  there  was  a  full  discussion  of  the 
question  whether  articles  1 18  and  119  of  the  Limitation  Act 
of  1877  were  applicable  onlj  to  declaratory  suits  or  also  to 
suits  for  possession  of  immovable  property  in  which  the 
validity  or  invalidity  of  an  adoption  comes  into  question,  and 
it  was  held  that  the  Privy  Council  decision  in  I.  L.  B.  13  Cal. 
308  (1)  which  had  been  followed  by  the  Madras  and  Bombay 
High  Courts  and  also  by  this  Court  was  authority  for  holding 
that  a  suit  for  possession  was  governed  by  the  said  articles  of 
the  Limitation  Act  equally  with  suits  for  a  declaration  (see 
pages  13  to  1 5  of  the  report).  After  discussing  the  questions 
whether  the  defendant  Niaz-ud-din  Khan  had  or  had  not  been 
adopted  by  Mussammat  Zainab,  and  also  whether  the  suit 
brought  by  the  plaintiffs,  although  it  was  one  for  possession  of 
immovable  property  and  not  one  for  a  mere  declaration  of 
invalidity  of  an  alleged  adoption,  was  or  was  not  governed  by 
article  118  of  the  Limitation  Act,  187T,  Mr.  Justice  Johnstone 
said  at  page  17  :  "  Finally,  then,  my  view  is  that  the  adoption 
"  of  defendant  by  Mussammat  Zainab  was  not  inherently 
"  invalid  and  so  article  118  fully  applies  and  the  suit  is  barred." 

It  was  with  reference  to  this  view  of  Mr.  Justice  Johnstone 
as  regards  the  applicability  of  aiticle  118  of  the  Limitation  Act 
to  the  suit  of  the  plaintiffs  that  their  Lordships  of  the  Privy 
Council  expressed  their  opinion  in  the  passage  quoted  above  ; 
and  this  expression  of  opinion  is,  it  seems  to  me,  of  special 
significance  on  the  question  of  the  true  construction  of  article 
118  (and,  by  parity  of  reasoning,  of  article  119)  of  the  Limita- 
tion Act  of  1877. 

The  language  used  by  their  Lordships  in  the  paragraph 
under  consideration  shows  to  my  mind  that  their  Lordships, 
in  view  of  the  conflict  of  decisions  cited  in  the  judgment  of  this 
Court  on  the  true  nature  and  scope  of  article  118  of  the 
Limitation  Act,  1877,  desired  to  express  their  opinion  clearly 
and  definitely  on  the  point  of  limitation  involved  so  as  to  put 
an  end  to  that  conflict  ;  if  that  was  not  the  intention  of  their 
Lordships  it  was  perfectly  needless  for  them  to  express  them- 
selves as  they  did,  because,  as  their  Lordships  point  out,  "  the 
"  question  of  an  adoption  was  an  immaterial  issue  "  in  the  case 
and  therefore  an  expression  of  opinion  as  to  whether  the  suit 
of  the  plaintiffs  was  or  was  not  barred  under  article  118  of  the 
Limitation  Act  was  uncalled  for. 


(1)  (1886)  I.  L.  R.   13  Cal:  308  {P.  C.)  (Jagadamba   v.  Dakhina  Mokun 
Roy). 
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In  my  opinion  the  closing  sentence  of  the  paragraph  does 
not,  as  has  been  argued  by  Mr.  Muhammad  Shafi,  govern  and 
limit  the  general  applicability  of  the  principle  laid  down  in  the 
preceding  portion  of  that  paragraph.  It  appears  to  me  that 
their  Lordships  intended  to  lay  down  a  general  rule  that  a  suit 
by  a  plaintiff  for  possession  of  immovable  property  was  not 
barred  simply  because  he  had  omitted  to  bring  within  the 
period  prescribed  by  article  118  of  the  Indian  Limitation  Act, 
1877,  a  suit  to  obtain  a  declaration  that  an  alleged  adoption  of 
the  defendant  was  invalid  or  nevei',  in  fact,  took  place  ;  and 
with  reference  to  the  facts  of  the  case  before  them,  their 
Lordships  further  pointed  out  by  way  of  strengthening  the 
argument  as  to  the  inapplicability  of  article  118  to  a  suit  for 
possession  that  "  under  the  general  Muhammadan  Law  an 
adoption  cannot  be  made  ;  an  adoption,  if  made  in  fact  by  a 
Muhammadan,  would  carry  with  it  no  i-ight  of  inheritance  " 

This  last  observation  does  not  mean,  it  seems  to  me,  that 
if  the  alleged  adoption  is  that  of  a  person  governed  by  Hindu 
Law  or  by  the  Customary  Law  of  the  Punjab,  that  in  that  case 
even  a  suit  for  possession  which  involves  the  question  of  the 
invalidity  of  his  adoption  would  be  governed  by  article  118  of 
the  Limitation  Act  of  1877. 

I  cannot  see  any  distinction  in  principle  between  article 
118  and  article  119  of  the  Limitation  Act  as  regards  the 
application  of  the  rule  of  prescription  governing  cases  of 
adoption,  and  in  the  published  decisions  of  the  various  High 
Courts  which  have  been  cited  and  discussed  before  the  Full 
Bench  no  such  distinction  has  been  drawn.  At  the  present 
moment  all  the  High  Courts,  with  the  single  exception  of  the 
Bombay  High  Court,  are  agreed  that  a  suit  for  possession  of 
immovable  property  is  not  governed  by  articles  118  and  119 
of  the  Limitation  Act,  and  our  own  Court  has  recently  adopted 
the  same  view. 

For  the  reasons  given,  my  answer  to  the  reference  is  in 
the  a6Brmative  ;  in  other  words,  I  would  hold  that  when  a 
plaintiff  sues  for  possession  of  immovable  property  alleging 
that  he  is  the  adopted  son  of  the  last  proprietor  and  his 
adoption  is  denied,  his  suit  is  governed,  not  by  article  119,  but 
by  article  144  of  the  First  Schedule  of  the  Indian  Limitation 
Act. 

[  Mr.  Justice  Johnstone  and  Mr.  Justice  Rattigan  con» 
curred.] 
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No.  82. 

Before  Hon.  Mr.  Justice  Johnstone   and  Hon.    Mr.  Justice 

Shadi  Lai. 

ABDUL  ALI— (Defendant)— APPELLANT. 

V«rsus 

PURAN  MAL— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  1200  of  1910. 

Indian  Evidence  Act,  I  of  1872,  section  31 — entry  in  account  book,  not 
sufficient  proof  by  itself -Indian  Contract  Act,  IX  of  1872,  sections  QO  and 
J'i-— appropriation  of  payment— compowrwi  interest— penalty. 

Held  that,  under  section  34  of  the  Evidence  Act,  a  defendant  cannot  be 
charged  with  liability  on  mere  entries  in  a  book  of  account,  however 
regularly  kept. 

Held  also,  that  under  section  60  of  the  Contract  Act,  in  the  absence 
of  proof  or  circumstances  indicating  to  which  debt  a  payment  is  to  be 
applied,  the  creditor  may  apply  it  to  any  lawful  debt  actually  due  and  pay- 
able to  him  from  the  debtor. 

Ileld  further,  that  a  stipulation  to  pay  compound  interest,  not  at  an 
enhanced  rate,  does  not  come  within  the  terms  cf  section  74  of  the  Contract 
Act. 

/.  L.  R.  25  All.  159  ^\\  U  Indian  Cases  283  (2),  and  7.  L.  B.  25  All. 
284  ^3),  referred  to. 

First  appeal  from  the    decree  of  the  District  Judge   of  Simla,  dated 
the  3rd  of  October  1910. 

Muhammad  Sbafi,  for  appellant. 

Bevan  Petman  and  Mir  Mubammad    Khan,  for  respondent. 

The  judgment  of  the  Coai^t  was  delivered  by — 

Johnstonb:,  J.— This  appeal  and  No.  27  of  1911  arise  out  of  12^^  April  1914. 
two  connected  suits,  Tsrhich  have  been  discussed  and  disposed  of 
by  the   learned   District   Judge  in    one  judgment.     That  judg- 
ment is  suGBciently  full  and  clear,  and  it  is  unnecessary  for  us  to 
restate  the  pleadings,  issues  and  findings  thereon. 

It  is  enough  to  note  (a)  that  in  case  No.  27  of  1911  the 
Court  below  has  dismissed  with  costs  the  claim,  which  was  for 
Rs.  4,700  on  pi'o-notes  and  cash  account  and  for  future  interest 
on  the  ground  that,  though  this  claim  standing  by  itself  was 
made  out,  defendant  was  entitled  to  set-off  against  it  the  value 
of  building  work  done  by  him, — i.e.  Rs.  5,646-i-O  principal  plus 

(1)  (1902)  /.  L.  R.  25  All.  159  {Janki  Das  v.  Ahmad  Ilusain  Kkan\ 

(2)  1912)  14  Indian  Cases  283  {Vencutachellam  Ckettiar  v.  Veerappen). 
{3)  ay03)  /.   L.  R.   25  All.   284  [Kirpa    Earn  v.   Sami-ud-Din  Ahmad 

Khan). 
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Rh.  1,731-6-n  interest,  total  Rs.  7,377- 1 0-0— the  whok claim 
being  tlius  wij)ecl  out  and  Rs.  2,677-10-0  remaining :o  be 
credited  to  defendant  in  case  No.  1200  of  1910  ;  and  (i  that 
in  the  latter  case,  in  which  the  claim  was  for  Rs.  8,461-1-6  on 
two  mortgage  deeds,  the  Court  passed  a  decree  in  favxir  of 
plaintiff  for  Rs,  8,276-13-10  with  costs  in  proportion  and  iiture 
interest  at  6  per  cent,  per  annum. 

Defendant  has  appealed  in  No.  1200  of  1910  and  pintiS 
in  No.  27  of  1911,  and  we  have  heard  arguments  an.  have 
examined  the  records  ;  and  we  may  note  at  once  that  grunds 
4,  5  and  6  in  the  former  appeal  have  been  given  up.  T.  clear 
the  ground  further  we  also  decide  here  that  the  objeeon  in 
ground  2  of  the  latter  appeal  regarding  Court-fee  on  defedant's 
claim  on  account  of  the  value  of  the  work  done  by  him  isn  our 
opinion  unsound. 

We  can  see  no  good  reason  for  supporting  the  obotiou, 
defendant's  claim  being  properly  taken  to  be  merely  a  iatter 
of  account. 

Analysis  of  the  remaining  grounds  of  appeal  and  >f  the 
arguments  of  counsel  shews  that  the  first  question  calhg  for 
decision  is  as  to  the  item  Rs.  3,250  (see  Exhibit  D.  5,  prfe  23, 
paper-book  A)  admittedly  paid  by  defendant  to  plainfE  in 
cash  on  7th  April  1904,  and  as  to  its  appropriation  by  pdutiff 
to  liquidation  of  certain  debts — see  page  13,  hahi  accour.  As 
stated  in  the  account  those  debts  wei'e  : — 

R 
On  pro-note,  dated  8th  April  1901  ...         35 

On  3  other  pro-notes  of  1902,  1903  and  1904      1,30 
Two  small  amounts    secured  by  pledge    of 

jewellery  ...  ...  ...  ...         2-' 

Intei'est  at  2  per  cent,  per  mensem  on  above 
pro-notes 


6} 

Total         ...      2,4e 


Leaving  only  Rs.  765  to  bo  credited  to  defendant  ;'-aiDst 
the  mortgage  debts. 

Defendant's  first  coutiution  in  this  connection  is  lat  the 
whole  of  this  account  of  Rs.  2,485  as  due  from  him  is  fidtious, 
and  he  challenges  plaintiff  to  shew  that  he  has  proved  ibn  the 
record.  In  our  opinion  plaintiff  has  only  proved  the  fiit  item 
of  Rs.  iJoO,  ill  connection  with  which  ho  has  called  the  p:ition- 
"Writor  Nand  Lai    with    his  register.     That  ||jo.note   has  learly 
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been  sufficiently  proved,  unless  we  are  to  attribute  perjury  and 
forgery  to  Nand  Lai,  against  whom  nothing  of  the  sort  is 
alleged  ;  but  we  cannot  follow  Mr.  Petman  when  he  contends, 
on  the  principle  ex  uno  disce  omnes,  that  because  one  item, 
covering  only  a  small  fraction  of  the  account,  has  been  proved, 
the  mere  inclusion  of  a  Dumber  of  other  items  in  that  same 
account  is  in  law  sufficient  to  render  defendant  liable. 

The  law  is  quite  clear  *  that  iu  order  to  charge  a  defend- 
ant with  liability  something  moi'S  is  required  than  mere 
entry  in  a  book  of  account,  however  well  and  regularly  kept  ; 
and  Mr.  Petman  has  been  unable  to  shew  on  the  record  any 
evidence  whatever  that  these  disputed  items  ever  passed. 

The  next  question  is  whether  plaintiff  was  entitled  to 
apply  the  payment  of  Rs.  3,250  to  this  cash  account  or  should 
be  compelled  to  apply  it  to  the  mortgage  account.  Here  defend- 
ant's case  is  that  he  went  into  the  witness-box  and  swore  that 
he  bad,  at  time  of  payment,  exp^iessly  ittitimated  that  he 
wished  the  latter  appropriation  to  be  made,  that  plaitftiff  has 
not  in  the  witness-box  denied  this,  and  tha?t  plaintiff,  who  was 
not  present  t  wheR  the  money  was  paid,  has  not  oalled  his  man, 
who  received  the  money,  to  contradict  defendant's  allegation. 

In  reply  Mr.  Petman  points  to  the  wording  of  Exhibit  D. 
5,  in  which  no  mention  is  made  of  any  specific  appropriation, 
the  words  being  "  towards  principal  and  interest  and  credited 
to  his  account,"  and  contrasts  this  with  another  receipt  Exhibit 
D.  1,  page  24,  book  A,  in  which,  no  doubt  at  request  of  defend- 
ant, careful  and  detrailed  appropriation  was  made. 

Though  there  is  this  distinction  between  the  two  receipts 
that  D  5  was  for  a  single  payment  and  D.  I  was  a  receipt 
gathering  together  several  part  payments  made  at  different  dates, 
we  think  on  the  whole  that  defendant  most  probably  made  no 
appropriation  at  the  time,  or,  if  he  did,  made  it  against  Ijhe 
account  carrying  2  per  cent,  per  mensem  interest  rather  than 
against  the  mortgage  account  whore  the  interest  was  only  1  per 
cent. 

As  defendant  has  not,  iu  our  opinion,  proved  that  he 
intimated  appropriation  against  the  mortgage  account  and  has 
not  shown  that  the  circumstances  point  to  such  an  appropria- 
tion having  been  intended,  it  follows — section  60,  Indian 
Contract  Act — that  the  option  rested  with  plaintiff  to 
make  such  approp/iatipn  against  debits   legally  due  as  he  might 


-^ua/Iz' 


*  Sec^on  34,  Indiiin  Bvideaice  Act. 
t  Page  59, 1,  2,  book  A. 
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please.  We  hold,  then,  that  of  the  Rs.  3,250  paid  Rs.  350  plus 
Rs.  252  interest  at  2  per  cent,  per  mensem  from  8fch  April  1901 
to  7th  April  1904,  total  Rs.  602,  falls  to  be  liquidated  first,  and 
the  remainder  Rs.  2,648,  and  not  merely  Rs.  765,  is  available 
in  reduction  of  other  debts. 

The  next  question  for  decision  concerns  the  mortgage-deeds, 
to  be  found  at  pages  3  and  5,  book  A.  The  earlier  deed  for 
Rs.  5,000  and  dated  13th  December  1898,  provides  for 
compound  interest  at  1  per  cent,  per  mensem  with  half-yearly 
rests,  while  the  later  deed  for  Rs.  2,500  and  dated  15th  Sep- 
tember 1900,  has  a  similar  stipulation  with  this  difference  that 
the  rests  are  monthly. 

The  learned  District  Judge  has  ruled  that  these  conditions 
are  penal  and  are  exorbitant,  and  so  he  has  allowed  only  simple 
interest.  Mr.  Petman  contends,  and  we  think  rightly,  that  the 
stipulation  for  compound  interest  is  not  by  way  of  penalty  and 
that  section  74,  Contract  Act,  has  no  application  ;  and  he 
fortifies  his  position  with  the  help  of  I.  I.  R  2o  All.  159  (1), 
and  14  Indian  Cases  283  (2).  As  in  those  cases,  so  here  the 
rate  at  which  compound  interest  was  to  be  computed  was  the 
same  as  that  promised  for  simple  interest,  and  we  have  no 
doubt  of  the  soundness  of  the  view  taken  in  them  that  com- 
pound interest,  not  at  an  enhanced  rate,  is  not  a  penalty. 

No  authority  to  the  contrary  is  cited  ;  and  Mr.  Shafi  has 
only  been  able  to  refer  uB  to  I.  L.  B.  25  All.  284  (3),  which 
deals  not  with  questions  of  penalty  or  no  penalty;  but  lays  it 
down  that  compound  interest  of  an  unconscionable  amount 
should  not  be  allowed. 

[The  remainder  of  the  judgment  is  not  required  for  the 
purpose  of  this  report. — Ed  ] 


(1)  (1902)  I  L.  R.  25  All.  159  {Janki  Das  v.  Ahmad  Husaiii  Khan). 

(2)  (1912)  14  Indian  Cases  283  [Vencalachellam  Chelliar  v.  Vecrappen). 

(3)  (1903)  /.  L.  R.  25  All.  284  {Kirpa  Ram  v.  Sami-ud-Dln  Ahmad  Khan). 
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No.  83. 

Bejore  Hon.  31):  Justice  Shah  IHn  and  Hon.  Mr. 
Justice  Beadon. 

GOBINDA  MAL  AND  OTHERS— (Plaintiffs)— 
APPELLANTS, 

Versus 
SANTA- (Dkfkndant)— RESPONDENT. 
Civil  Appeal  No.  39  o£  1912. 

Indian  Limitation  Act,  IX  of  1%8,  section  li —suit  filed  beyond  period 
of  limitation — plaint  must  shew  ground  for  exemption  from  law  of  limitation 
—Citil  Procedure  Code,  1908,  order  7,  rule  6. 

Plaintifs  sued  for  possession  of  certain  land  more  than  12  years 
from  date  on  which  he  was  entitled  to  it  imder  his  mortgage  deed.  In  his 
plaint  he  only  mentioned  that  he  had  carried  on  previous  litigation  in  the 
Revenue  Courts  for  ejectment  of  the  defendant.  The  iirst  Court  found  that 
under  the  provisions  of  section  14  of  the  Limitation  Act,  the  suit  wa,s  within 
time.  The  Divisional  Judge  on  appeal  held  that  section  14  was  inappli- 
cable and  that  an  alleged  acknowledgment  upon  which  plaintiff  also  reUed  for 
the  first  time  in  his  Court  did  not  come  within  the  terms  of  section  19  of  the 
Act.     On  further  appeal  to  the  Chief  Court— 

Held,  that  under  order _  7,  rule  6  of  the  Code  of  Civil  Pi'ocedure  the 
plaintiffs  were  bDund  to  shew  in  the  plaint  the  grounds  upon  which  exemption 
from  the  law  of  limitation  was  claimed  and  that  as  there  was  no  mention  in 
the  plaint  of  the  alleged  acknowledgment  of  liability  by  the  defendants, 
plaintiffs  could  not  be  allowed  to  rely  on  it. 

I.  L.  R.  31  Cal.  195  (1),  followed. 

10  Bom.  L.  R.  346  (2),  distinguished. 

Held  also,  that  the  proceedings  in  the  Revenue  Courts  did  not  bring 
the  case  within  the  purnew  of  section  14  of  the  Limitation  Act. 

Further  appeal  from  the  decree  of  H.  Scott-Smith,    Esquire,  Divi- 
sional Judge,  Ferozepore  Division,  dated  the  IQth  October  1911. 

Kan  war  Naraiu,  for  appellants. 

Brij  Lai,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Shah  Din,  J. — This  appeal  arises  out  of  a  suit  brouoht  13^/i  Deer.  1913. 
by  the  plaiutiffs-appeiiauts  for  po.s.session  as  mortgagees  of 
768  kanuls  llj  vvirlas  of  land,  situate  in  iwiuza  Ghuila, 
which  was  mortgaged  to  them  by  the  defendant-respondent 
by  a  registered  deed,  dated  the  23rd  September  1898,  for 
Rs.  1,200.     According   to    the    mortgage    deed,    possession   was 


(1)  (1903)  l.  L.  R.  31  Cal.  195  {Jogeshwar  Roij  v.  Raj  Narain). 

(2)  (1908J  10  Bum.  L.  R,  346  {Yakub  Ebruhim  v.  Bai  Rahimat  Bai). 
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giveu  to  the  mortgagees  who  were  to  cultivate  the  laud,  or 
get  it  cultivated,  and  to  pay  the  land  revenue  thereof.  The 
suit  was  instituted  on  the  loth  February  1911,  and  the 
defendant  pleaded,  inter  alia,  that  it  was  barred  by  limi- 
tation. One  of  the  issues  framed  by  the  first  Court  was  as  to 
whether  the  suit  was  within  time  and  iu  conaection  with 
that  issue  the  plaintiffs  relied  on  section  1-i  of  the  Limitation 
Act  in  support  of  their  contention  that  they  were  entitled 
to  deduct  the  time  spent  by  them  in  prosecuting  a  suit  in  a 
Revenue  Court  for  the  ejectment  of  the  defendant.  In  the 
plaint  reference  was  made  to  the  litigation  in  the  Revenue 
Court  prior  to  the  institution  of  the  present  suit,  though 
it  was  not  alleged  in  so  many  words  that  the  time  covered 
by  that  litigation  should  be  deducted  in  computing  the  pei'iod 
of  limitation  applicable  to  this  suit. 

The  first  Court  held  that  section  14  of  the  Limitation 
Act  was  applicable  to  the  case,  and  after  considering  certain 
other  matters  relating  to  the  merits  of  the  claim,  with 
which  we  are  not  now  concerned,  it  decreed  the  suit.  On 
appeal  the  learned  Divisional  Judge  held  that  section  14 
aforesaid  was  wholly  inapplicable  ;  and  further,  with 
reference  to  the  contention  advanced  before  him  for  the  first 
time  by  the  plaintiffs'  counsel  that  by  reason  of  an  acknow- 
ledgment oE  liability  made  by  the  defendant  in  March  1899 
limitation  was  saved  under  section  19  of  the  Limitation 
Act,  the  learned  Judge  decided  that  the  said  section  had  no 
application  to  the  alleged  acknowledgment.  He  therefore 
accepted  the  appeal  and  dismissed  plaintiffs'  suit. 

In  further  appeal  before  us  the  appellants'  counsel  has 
frankly  admitted  that  he  cannot  I'ely  upon  section  14  of  the 
Limitation  Act  as  the  litigation  in  the  Revenue  Court, 
which  is  referred  to  in  the  plaint,  does  not  fall  within  the 
purview  of  that  section  He  has,  however,  urged  that  the 
decision  of  the  Divisional  Judge  that  section  I')  of  the 
limitation  Act  is  not  applicable  to  the  statement  of 
the  defendant,  dated  tlie  ISth  March  1899,  is  incorrect 
and  that  the  acknowledgment  of  liability  by  tlie  defendant 
as  contained  in  tlie  .said  statement  saves  the  suit  from  being 
barred  by  time. 

Now,  tlie  suit  as  laid  in  the  plaint  was  prima 
facie  baired  by  limitation,  und  under  order  7.  rule  6, 
Livil  Procedure  lode,  the  plaintiffs  were  bound  to  show 
in     the     phiint       tlie     ground     upon      whicli    exemption     from 
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the  law  of  limitation  was  claimed  In  the  plaint  they 
simply  referied  to  the  previous  litigation  between  the  parties 
in  the  Revenue  Court  with  the  object  of  showing  that  they 
relied  upon  section  14  of  ^he  Limitation  Act  (though  they 
did  not  mention  the  section  in  the  plaint)  to  claim  exemp- 
tion from  the  operation  of  article  135  of  the  Act.  There  is 
no  reference  in  the  plaint  at  all  to  the  alleged  acknowledg- 
ment of  liability  by  the  defendant  so  as  to  make  section  19 
of  the  Limitation  Act  applicable  to  the  case  and  in  our 
opinion  the  plaintifEs  cannot  now  be  allowed  to  rely  upon  a 
ground  of  exemption  from  the  law  of  limitation  upon 
which  the  plaint  is  wholly  silent. 

We  are  fortified  in  our  opiaion  by  the  decision  in  I.  L.  R.  31 
Cal.  p.  195  (1),  in  fact,  the  case  before  us  is  stronger  than  the 
Calcutta  case,  for  whereas  in  the  Calcutta  case  there  was  a 
reference  in  the  plaint  to  a  certain  alleged  acknowledgment  of 
liability  by  defendant  which,  however,  was  different  from  the 
acknowledgment  which  was  subsequently  relied  upon  under 
section  19  of  the  Limitation  Act,  in  the  present  case  the 
plaint  does  not  even  remotely  suggest  that  any  acknowledgment 
of  whatever  description  had  been  made  by  the  defendant  so 
as  to  make  section  19  of  the  Act  applicable.  We  have  no 
hesitation  in  following  the  principle  underlying  the  Calcutta 
case  ;  and  we  hold  that  it  was  not  open  to  the  plaintiffs  in 
the  circumstances  of  this  particular  case,  to  rely  upon  the 
alleged  acknowledgment  of  liability  by  the  defendant  as  a 
ground  of  exemption  from  the  law  of  limitation  applicable 
to  their  claim.  The  decision  of  the  Bombay  High  Court  in 
Yakuh  Ehraliim  S  njani  versus  Bai  BaJumat  Bat  (10  B  L  R. 
346)  (2),  on  which  the  plaintiffs'  counsel  has  relied,  is  clearly 
distinguishahle  from  this  case  and  it  therefore  does  not 
help  them. 

For  the  reasons  given,  we  hold  that  the  plaintiffs'  suit 
was  barred  by  limitation,  and  accordingly  we  maintain  the 
decree  of  the  lower  Appellate  Court  and  dismiss  this  appeal 
with  costs. 

Appeal  dismissed. 


(1)  (1903j  I.  L.  R.  31  Cal.  195  (Jogeshioar  Roy  v.  Raj  Narain). 

(2)  (1908)  10  Bom.  L.  R.  346  i,Yakub  Ebrahim  v.  Bai  Rahimat  Bai). 
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No.  84. 
Before  Eon.  Mr.  Justice  Johnstone  and  Hon.  Mr. 

.Justice  Chevis. 
AN  ANT  RAM  AND  OTHERS— (Plaintiffs)— 
APPELLANTS, 
Versus 
DAMODAR  DAS    AND    OTHERS— (Defendants)— 
RESPONDENTS 
Civil  Appeal  No  898  of  1911. 
Civil  Procedure  Code,  1908,  order  21,  riLle   G3— whether    jvdfiment- debtor 
is  a  partij  to   the   execution    proceedings,  and   can  maintain  a  declaratory 
suit. 

P.  M.  and  S,  R.  obtained  a  decree,  against  0.  R.  and  L.  D. 
On  9th  March  1910,  L.  D.,  being  then  dead,  P.  M.  applied  for  execution, 
and  certain  shops  and  a  house  belonging  to  L.  D.  were  attached.  On 
2nd  June  1910  tbe  minor  sons  of  L.  D.  applied  to  the  executing  Court  urging, 
inter  alia,  that  the  mortgage  of  the  attached  propertj'  in  favour  of  D.  D.  was 
null  and  void.  On  8th  June  1910  D.  D.  lodged  an  objection  urging  that  the 
attached  property  had  been  mortgaged  to  him,  and  should  be  sold  subject 
to  the  mortgage  charge.  On  this,  notice  issued  both  to  tbe  judgment-debtors 
and  to  the  decree-holders.  The  latter  admitted  the  mortgage  was  null  and 
*void.  On  10th  October  1910  the  executing  Court  allowed  the  objection  of 
D.  D.  and  remarked  that  the  judgment- debtors  could  bring  a  regular  suit  if 
so  advised.  On  23rd  December  1900  the  present  suit  for  a  declaration  that 
the  property  was  liable  to  attachment  free  of  the  mortgage  charge  was 
brought  on  behalf  of  the  minor  sons  of  L.  D.  and  it  was  pleaded  for  the 
plaintiffs  that  the  mortgage  which  was  efi'ected  by  their  uncle  C.  R.  was 
not  binding  on  them. 

Held,  that  it  is  a  question  of  fact  in  each  case  whether  a  judgment- 
debtor  is  a  party  to  objection  proceedings  and  that  as  the  order  of  10th 
October  1910  by  the  executing  Court  allowing  the  objection  of  D.  D.  in  spite 
of  the  protests  of  the  judgment-debtors  was  an  order  passed  against  them, 
they  must  bo  regarded  as  parties  to  the  execution  proceedings  and  they  had 
therefore  a  perfect  right  under  order  21,  rule  63  of  the  Code  of  Civil 
Procedure,  to  bring  the  present  suit. 

/.  L.  R.  15  Cal.  674  (1)  and  T.  L.R.U  Bom.  Ill  (2j,  distinguished. 

Meld  further,  that  even  if  they  were  not  parties  to  the  objection 
proceedings,  there  was  no  reason  why  their  right  to  bring  a  declaratory 
suit  should  be  denied. 

Further  appeal  from  the  decree  of  L.  H.  Leslie  Jones,  Esquire, 
Additional  Divisional  Judge,  Amritsar  Division,  at  Jullundur, 
dated  the  6th  June  191 1 . 

(1)  (1888)  /  L.  R.  15  Cal.  G74  (fCedar  Nalh  Ghatterji  v.  Rakhal  Das  ) 

(2)  (1886)  /.  L.  R.  11  Bom.  114  {Shivapa  v.  Dod  Nagaya). 
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Bhagwan  Das,  for  appellants. 

Nanak  Chand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Chevls,  J. — The  facts  of  this  case  are  as  follows  : —  Slst  Jany.  1914. 

Phaggu  Mai  and  Sant  Ram  obtained  a  decree  against  Chet 
Ram  and  Lachhman  Das.  On  the  9th  of  March  1910 
Lachhman  Das,  being  then  dead,  Phaggu  Mai  applied  for 
execution  and  certain  shops  and  a  house  belonging  to 
Lachhman  Das  were  attached.  On  the  2nd  of  June  1910 
the  minor  sons  of  Lachhman  Das  applied  through  their 
mother  to  the  executing  Court  urging  that  execution  should 
be  taken  out  against  Chet  Ram,  and  nof  against  them,  and 
that  the  mortgage  of  the  attached  property  in  favour  of 
Damodar  Das  was  null  and  void.  On  the  8th  of  June  1910 
Damodnr  Dn.';  lodged  an  objection  urging  that  the  attached 
property  had  been  mortgaged  to  him  for  Rs.  4,000  and 
should  be  sold  subject  to  the  mortgage  charge  On  this,  notice 
issued  both  to  the  judgment- debtors  and  to  the  decree- 
holders.  The  latter  admitted  the  mortgage,  but  for  the 
sons  of  Lachhman  Das  it  was  pleaded  that  the  mortgage 
was  null  and  void  On  the  lOth  of  October  1910  the  exe- 
cuting Court  allowed  the  objection  on  the  ground  that 
the  decree -holders  admitted  the  validity  of  the  mortgage 
and  remarked  that  the  judgment-debtors  could  bring  a 
regular  suit  if  so  advised.  On  the  23rd  December  1910 
the  present  suit  was  lolged  on  behalf  of  the  minor  sons 
of  Lachhman  Das,  asking  for  a  declaration  that  the  pro- 
perty was  liable  to  attachment  and  sale  free  of  the  mort- 
gage  charge.  It  was  pleaded  for  the  plaintiffs  that  the 
mortgage  which  was  effected  by  their  uncle,  Chet  Ram, 
was  not  binding  on  them. 

The  first  Court,  relying  on  ZF  Gal.  674,  fl)  and  XI, 
Bom-.  114  (2),  held  that  in  the  objection  proceedings  the 
judgment-debtors  were  not  parties  in  point  of  law  and 
that  the  suit  as  lodged  was  not  maintainable.  The  learned 
Divisional  Judge  upheld  the  order  of  the  first  Court  dis- 
missing the  suit,  remarking  that  the  plaintiffs,  no  doubt, 
had  a  i-emedy,  but  that  their  remedy  was  not  under  order 
XXI,  rule  63,  inasmuch  as  if  they  brought  a  regular 
suit  numerous  questions  would  arise  which  would  require 
decision. 

fl)  aSSS)  7.  L.  R.  15  Cal.  674  (Kedar  Nath  Ohatterji  v.  Rakhal  Das). 
(2)  (1886)  /.  L.  R.  11  Bom.  114  {Shivapay.  Bod  Nagaya),, 
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The  plaintiffs  have  prefened  a  further  appeal  to  this 
Court.  We  think  that  the  view  of  the  Lower  Courts  is 
wrong'.  The  rulings  relied  on  by  the  first  Court  do  not 
lay  down  that  the  judgment  debtor  is  never  a  party  to 
objection  proceedings.  All  that  they  lay  down  is  that, 
whether  a  judgment-debtor  is  to  be  regarded  as  a  party 
to  objection  proceedings,  must  depend  upon  the  facts  of 
each  oase.  In  the  present  case  the  contest  has  throughout 
been  between  the  judgment-debtors  and  the  objector,  and 
we  consider  that  the  order  of  the  executing  Court  allow- 
ing objection,  in  spite  of  the  protests  of  the  judgment-debtors, 
was  an  order  passed  against  them  and  that  they  must  be 
regarded  as  parties  to  the  execution  proceedings. 

We  hold,  therefore,  t)i at  they  have  a  perfect  ri'.'ht  under 
order  XXI,  rul'»  63,  to  bring  tho  pros  'wt  suit  The  reasons  given 
by  the  learned  Divisional  Judge  are  to  us  somewhat  unin- 
telligible. The  Divisional  Judge  remarks  if  they  bring  a 
regular  suit,  numerous  questions  will  arise.  They  have 
bronght  a  regular  suit,  and  such  questions  as  are  necessary 
for  the  decision  of  that  suit  must  be  enquired  into  and 
decided. 

We  may  fui-ther  r-emark  that  even  if  it  were  held  that 
the  judgment-debtors  were  not  parties  to  the  objection  pro- 
ceedings, it  would  still  be  hard  to  say  why  their  right 
to  bring  a  declaratory  suit  should  be  denied.  All  that  is 
laid  down  in  rule  63  is  that  t'le  party  against  whom  an 
order  is  passed  in  execution  pi'oceedings  may  bring  a  suit 
to  establish  the  right  which  he  claims  to  the  property  in 
dispute  but,  subject  to  the  result  of  such  suit,  if  any, 
the  order  shall  be  conclusive.  If  the  present  plaintiffs 
are  not  to  be  regarded  as  parties  to  the  suit  then  the 
closing  words  of  rule  63  which  lay  down  that  subject 
to  the  result  of  such  suit,  if  any,  the  order  shall  be  con- 
clusive, cannot  apply  to  them. 

We  hold  that  ths  plaintiffs  have  a  right  to  bring 
the  present  suit,  and  we  accept  the  jippeal  and,  reversing 
the  order  of  the  lower  Courts  dismissing  the  suit,  we  return 
the  case  to  the  first  Court  for  decision  on  the  merits.  Stamp 
on  appeal  to  this  Court  will  be  refunded,  and  other  costs 
will  be  costs  in  the  cause. 

Appeal  accepted. 
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No.  85. 

Before  Hon.  Mr.   Justice  Shah  Din  and  Hon.    Mr.  Justice 
Chevis. 

SAW  AN  SING-H— (Defendant)— APPELLANT, 

Versus 

MOTHU  AND  OTHERS— (Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  1409  of  1912. 

Civil  Procedure  Code,  1908,  section  105  and  order  43,  rule  (11  (u) 
—order  of  remand  on  point  of  custom—ichen  appealable — Punjab  Courts 
Act,  XVIII  of  1884,  section  40,  as  amended  by  Punjab  Act  I  of 
1912— Certificate  of  Divisional  Judge  in  cases  of  orders  of  remand. 

In  this  suit  the  collaterals  of  one  A.  sued  for  a  declaration  that  the 
alienations,  effected  by  him,  had  been  made  without  necessity  and  considera- 
tion and  should  not  affect  their  reversionary  rights.  One  of  the  pleas 
raised  by  the  alienee  was  that  A.  was  governed  by  his  personal  law 
and  not  by  agricultiual  custom  and  therefore  had  full  powers  of  aliena- 
tion. The  fii-st  Court  found  on  this  point  in  favour  of  the  alienee  and 
dismissed  the  suit.  The  Divisional  Court  on  appeal  reversed  this  de- 
cision, holding  that  A.  was  governed  by  agricultural  custom  by  which 
his  power  of  disposition  was  restricted  and  remanded  the  case  under 
order  41,  mle  23  of  the  Code  of  Civil  Procedure  for  decision  on  the 
merits.  The  alienee  appealed  to  the  Chief  Court  from  the  order  of 
remand — 

Held,  that  there  can  be  no  appeal  under  order  41,  rule  23  of 
the  Code  of  Civil  Procedure  fi'om  a  DiAdsional  Judge's  order  of  remand, 
if  that  order  is  based  upon  a  finding  of  fact  only  ;  but  that  an  appeal 
is  competent  if  the  preliminary  point  involves  a  question  of  law  which 
Avould  allow  of  a  second  appeal  if  the  order  appealed  from  were  a 
decree  and  not  a  mere  order. 

1.  L.  R.  8  Cal.  674  (1),  I.  L.  R.  19  Mad.  422  (2),  109  P.  R.  1887  (.3)  and 
1  P.  R.  1903  (F.  B.)  (4;,  referred  to. 

Held  also,  that  as  in  this  case  the  question  involved  was  one  of 
custom  and  the  appellant  would  have  the  right  of  a  second  appeal 
from  the  decree  of  the  Appellate  Court  only  if  he  were  to  obtain 
fiom  the  Divisional  Judge  a  certificate  under  sub-section  (3)  of  section 
40  of  the  Punjab  Coui-ts  Act,  it  could  not  be  said  definitely  that  an 
appeal  would  lie  from  the  decree  of  the  Appellate  Court,  and  conse- 
quently no  appeal  was  competent  from  the  order  of  remand  under  order 
43,  rule  (1)  (u),  Civil  Procedure  Code. 

Held  further,  that  no  certificate  could  have  been  granted  by  the 
Divisional  Judge  in  this  case  as  section  40  (3)  of  the  Punjab  Courts 
xVct  applies  only  to  appeals  from  "  decrees  "  and  not  to  appeals  from 
"  orders." 


(1)  (  882j  /.  L.  R.  8  Cal.  674  (Noimollah  Pramanik  v.  Grish  Naram). 

(2)  ''1896}  1.  T .  R.  19  Mad.  422  (Vemjanayyan  v.  Ramasami  Ayyan). 

(3)  109  P.  R.  1887  (Khalnsv.  Kalyan  Singh). 

f4j  1  P.  R.  1903  {F.  B.)  (Muha  Ram  v.  Ram  Mahar). 
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Second  appeal  from  the  decree  of  T    P.   Ellis,  Esquire,  I.   V.  S., 
Divisional  Judge,  Ferozepore  Division,  dated  the   \st  June  1912 

Kharak  Singh,  for  appellant. 

Santanam,  for  respondents. 

The  judgment  of  Mr.  Justice  Chevis  was  as  follows  : — 
'2Srd  March  1914.  Chevis,  J. — In  this   suit   certain   collaterals   of   Amir  sue 

foi-  a  declaration  that  the  alienations  effected  by  him  have 
been  made  without  necessity  and  consideration,  and  should 
not  affect  their  reversionary  rights. 

One  of  the  pleas  raised  by  the  alienee  was  that  Amir 
was  not  governed  by  agricultural  custom  but  had  full  power 
of  alienation.  This  formed  the  subject  of  the  first  issue. 
The  first  Court  decided  this  issue  against  the  plaintiffs 
and  dismissed  the  suit.  The  learned  Divisional  Judge  i-eversed 
this  decision,  holding  that  Amir  was  governed  by 
agricultuial  custom  and  could  not  alienate  anc-estral  land 
except  for  necessity.  So  the  Divisional  Judge  reaianded  the 
case  under  order  XLI,  rule  2;^,  for  decision  on  the  merits. 

The  alienee  appeals  to  this  Court  fioni  the  older  of  I'e maud. 
The  case  was  referied  by  me  to  a  Division  Bench  as  1  was 
doubtful    whether  such    an  order  was  appealable. 

Order  XLIII,  rule  (1)  (m),  lays  down  that  an  appeal  lies 
from  an  order  of  remand  under  order  XLI,  I'ule  23, 
"  where  an  appeal  would  lie  from  the  decree  of  the  appellate 
"  Court." 

Turning  to  section  105  of  the  Civil  Procedure  Code 
we  see  that,  save  as  otherwise  expressly  provided,  no  appeal 
shall  lie  from  any  order  made  by  a  Court,  but  where  a  decree 
is  appealed  from  any  erroi',  defect  or  irregularity  in  any 
order,  affecting  the  decision  of  the  case,  may  be  set  foi-th 
as  a  ground  of  objection  in  the  memorandum  of  appeal. 
But  the  section  then  goes  on  to  provide  specially  for  the 
case  of  orders  of  remand,  stating  that  if  such  ordei^s 
are  appealable  the  party  aggrieved  must  appeal  at  once  and 
cannot  dispute  the  order  later  on  in  appeal  from  the  final  decree. 
So  in  every  case  the  coirectness  of  an  order  of  remand  may  be 
disputed  if,  however,  the  ordei  is  appealable  it  must  at  once  be 
challenged  by  appeal,  but  if  it  is  not  appealable  it  may  be 
questioned  in  appeal  from  the  final  decree. 

Now,  I  think,  we"  have  to  consider  what  interpretation 
should  be  placed  on    the    words    inorder   XLIII,   rule    (I)  (u) 
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"  where   an  appeal    would   lie  from    the  decree  of  the  appellate 
"  Court." 

My  own  opinion,  formed  after  cai-eful  consideration,  is 
that  the  decree  here  referred  to  means  such  final  decree  as 
might  he  passei  by  the  appellate  Court.  Now  if  that  decree 
be  regarded  as  based  on  the  order  of  remand  we  have  a  good 
working  rule,  e.  g.,  let  us  suppose  that  in  the  present  case 
the  first  Court  to  whom  the  case  is  remanded  finds  on  the 
merits  that  the  alienation  was  wholly  without,  necessity  and 
on  appeal  by  the  alienee  the  Divisional  Judge  concurs,  and 
so  the  final  decree  of  the  Divisional  Judge  is  in  favour  of 
the  plaintiffs.  Then,  bat  for  the  provisions  of  section  ]05  (2), 
the  alienee  could  appeal  to  this  Court,  and  could  urge  in 
his  grounds  of  appeal  that  the  order  of  remand  was  incorrect, 
and  that  it  should  have  been  held  that  the  alienor  was  not 
governed  by  agricultur  il  custom.  But  section  105  (_2)  lays 
down  that  where  the  order  of  remand  is  appealable  the 
party  aggrieved  must  attack  it  at  once  in  appeal,  and 
cannot  wait  to  attack  it  in  appeal  from  the  final  decree. 
The  right  of  appeal  exists  in  either  case  ;  the  only  difference 
is  as  to  the  time  at  which  the  right  is  to  be  exercised. 

The  matter  may  perhaps  be  put  in  other  words. 

The  first  Court  has  disposed  of  the  case  on  a  preliminary 
issue,  and  the  appellate  Court  has  reversed  the  decision  on  thai 
issue  and  remanded  the  case  for  decision  on  the  other  issues. 
Let  us,  however,  suppose  that,  though  the  first  Court  found  the 
suit  must  fail  on  the  first  issue,  it  had  taken  all  the 
evidence  and  recorded  findings  on  the  remaining  issues.  Then 
the  appellate  Court  would  have  no  need  to  remand  the  case 
at  all,  and  would  be  able  to  pass  a  decree.  From  that  decree, 
(unless  it  were  a  decree  dismissing  the  suit  in  toto),  the 
defendant  would  have  a  right  to  appeal,'  but  he  could  appeal 
only  on  certain  grounds  specified  in  section  40  of  the  Punjab 
Courts  Act.  He  could  appeal  on  a'  question  of  law,  but  not 
on  a  question  of  fact.  With  certificate  from  the  Divisional 
Judge  he  could  appeal  on  a  point  of  custom. 

So  I  think  the  test  to  be  applied  may  be  stated  thus  :  If  this 
order  of  remand  were  part  of  a  judgment  leading  up  to  a  final 
decree,  could  the  party  against  whom  this  order  is  [lassed 
appeal  from  the  decree  on  the  ground  that  this  particular  part 
of  the  judgment  is  contrary  to  law  or  custom  or  is  otherwise 
incorrect  ? 
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The  conclusion  at  which  I  have  arrived  is  that  if  an 
order  of  remand  deals  solely  with  questions  of  fact  it  is  not 
appealable  ;  if  it  deals  with  points  of  law  or  custom  it  is 
appealable.  In  certain  cases  it  may  be  appealable  on  grounds 
of  error  or  defect  in  procedure,  but  no  such  question  arises 
here. 

That  the  legislature  intends  to  allow  appeals  from 
orders  of  remand  simply  on  questions  of  fact  I  do  not  for  a 
moment  believe.  On  this  point  I  would  refer  to  8,  Cal. 
674  (1),  and  \9  Mad.  422  (2).  I  am  aware  that  a  difPerent 
view  is  held  in  109,  P.  B.  1887  (3)  ;  but  the  law  of  second 
appeal  in  this  Province  has  since  been  brought  into  line 
with  the  law  in  other  parts  of  India  so  that  the  argument 
based  on  anomaly  referred  to  on  page  263  of  the  latter 
ruling  now  has  full  force  in  the  Punjab.  I  believe  it  is 
intended  to  put  such  orders  on  exactly  the  same  footing  as 
appellate  deer,  es  and  to  make  them  appealable  on  precisely 
the  same  grounds. 

But   the   present   case   is  one  in  which  the  question  is,  as 
to   the   applicability   of   agricultural   custom   to   a     particular 
person.     This   seems  to   me    a  question  regarding  the  existence 
of   a    custom   {viz.,  a   custom     whereby     the     alienor     cannot 
without  the   consent   of   his  collaterals    alienate   his    ancestral 
land  freely).     If   the    appeal   were     one     from     an    appellate 
decree   this   question   could   not  be  gone  into  on  appeal  without 
a  certificate  from   the    Divisional    Judge.     And    as  I  think   the 
law    has   placed   appeals   from    orders   of   remand  on  precisely 
the  same    footing   as   appeals   from  appellate    decrees,  I  think 
we     should     require     a     certificate    in     this     case    from    the 
Divisional  Judge.     It  is   true    that   section   40   of   the    Punjab 
Courts    Act,    which    deals    with    such    certificates,    relates  only 
to  npp  als  f I om  appellate   decrees,    but   even    this    section    does 
not    (a.^    I    ieadit),  give    the    Divisional    Judge    the  power   to 
give  certificates,  for   the    simple   reason    that    giving   a  certifi- 
cate  is   not   a   matter    which    would   be   illegal    even  without 
any    provision    of    law      So    I    do   not   think     the     Divisional 
Judge   would   be   in   any    way   acting   illegally   if   he   were  to 
give  a   certificate   for   appeal   on   a   point   of  custom  fi^om   an 
order  of  remand. 


(1)  ('1882j  7.  L.  R.  8  Cal.  674  {Noimollah  Pramanik  v.  Grish  Narain). 

(2)  (1896)  /.  L.  R.  19  Mad.  422  (Venganayyan  v,  Ramasami  Ayyan). 
(3j  109  P.  R.  1887   {Khalas  v.  Kahjan  Singh). 
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In  the  present  case  I  would  adjoarn  proceedings  to  give 
the  appellant  opportunit}^  of  applying  to  the  Divisional  Judge 
for  a  certificate.  If  the  Divisional  Judge  sees  fit  to  give  a 
certificate  then  I  think  the  appeal  should  be  heard,  and  not 
otherwise. 

It  is  now  much  nior  >  than  30  days  since  the  order  of 
remand  was  passed,  but  I  have  no  doubt  the  Divisional 
Judge  would,  in  the  peculiar  circumstances  of  the  case,  not 
raise  any  difficulties  on  this  point. 


The  judgment  of  Mr.  Justice  Shah  Din  was  as  follows  : — 
Shah  Din,  J.— I  regret  that  I  am  unable  to  agree  in  7th  April  1914. 
my  learned  colleague's  view  that  an  appeal  lies  in  this  case 
under  Order  XLIII,  rule  1  («),  of  the  <Uvil  Procedure 
Code  from  the  Divisional  Judge's  order  of  remand,  provided 
ihat  the  appellant  obtains  from  the  Divisional  Judge  a 
certificate  under  section  40  (3)  of  the  Punjab  Courts  Act 
(XVIII  of  18S4,  as  amended  by  Act  I  of  1912)  regarding 
the  question  of  custom  involved  in  the  preliminary  point 
on  which  the  decision  of  the  Court  of  first  instance  has  been 
reversed  by  the  Divisional  Judge. 

The  circumstances  under  which  the  present  appeal  has 
been  pi-eferred  to  this  Court  are  fully  set  forth  in  the 
judgment  of  my  leai'ned  colleague. 

In  the  Court  of  first  instance  the  parties  joined  issue  on  the 
question  whether  Amir,  a  Muhammadan,  by  caste,  chhimha,  whose 
alienations  of  ancestral  land  are  in  dispute  in  this  case,  was 
governed  by  his  personal  law  or  by  the  agricultural  custom 
generally  prevailing  in  this  Province,  according  to  which  his 
power  of  disposition  in  regard  to  ancestral  immovable  property 
would  be  restricted.  The  first  Court  held  that  it  had  not  been 
proved  that  Amir  was  governed  by  agricultural  custom  and 
that  his  power  of  alienation  was  restricted  as  alleged  and  it 
dismissed  the  suit  of  Amir's  collaterals  accordingly.  On 
appeal  the  learned  Divisional  Judge  came  to  the  contrary 
conclusion,  holding  that  in  matters  of  alienation  Amir  was 
bound  by  the  custom  of  agricultural  tribes  and  that  he  could 
not  alienate  his  ancestral  land  without  legal  necessity.  He 
accordingly  accepted  the  appeal  and  remanded  the  case  for 
re-decision    under  Order  LXI,  rule  23,  Civil  Procedure  Code. 

The  present  appeal  has  been  filed  by  the  plaintiffs  from 
the  Divisional  Judge's  order  of  remand,  under  Order  XLIII, 
rule   1    (m),   of   the  said    Code  j    and   the  question  for  decision 
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is  whether  under  the  p'ovisions  of  the  rule  and  order  just 
cited  an  appeal  lies  to  this  Court  from  the  Divisional  Judge's 
order  of  i-emand. 

According  to  rule  1  («)  of  Order  XLIII,  an  appeal 
lies  f'om  "  an  order  uuder  rule  23  of  Order  XLI  remand- 
"  ing  a  case,  where  an  appeal  would  Ho  from  the 
"  deci'ee  of  the  appellate  (yourt  ;  "  and  it  is  clear  that  the 
oi'der  of  the  Divisional  Judge  remanding  this  case  to  the  Court 
of  first  instance  is  appealable  to  this  Court  only  if  it  can 
be  affirmed  that  an  appeal  would  lie  from  his  decree  in 
this  case. 

The  light  construction  of  the  words  "  where  an 
"  appeal  would  lie  from  the  decree  of  the  appellate  Court  " 
as  used  in  clause  (u)  of  rule  1  of  the  order  under  consider- 
ation appears  to  me  to  be  a  matter  of  some  di65culty,  and 
it  is  not  easy  to  lay  down  a  rule  which  would  govern  all 
conceivable  cases  falling  within  the  purview  of  the  clause 
in  question,  I  am  disposed  to  think  that  in  this  connection 
it  would  probably  be  a  reasonable  test  to  lay  down  that  an 
appeal  would  lie  under  the  said  clause  («)  from  an  order 
under  rule  2.3  of  Order  XLI  remanding  a  case  where  the 
party  aggrieved  by  the  order  of  remand  would  have  the 
right  of  appeal  if  the  appellate  Court,  instead  of  making  the 
order  of  remand,  passed  a  decree  in  that  very  proceeding  rever- 
sing the  decision  of  the  first  Court. 

In  other  words,  the  test  in  any  given  case  is  whether  an 
appeal  would  lie  from  the  decree  of  the  appellate  Court  if  the 
order  of  remand  made  by  it  were  itself  treated  as  a  decree  and 
not  a  mere  order  within  the  meaning  of  section  2  of  the  Civil 
Procedure  Code.  I  do  not  think  that  the  word  "  decree  "  in 
clause  (u)  ''  means  such  final  decree  as  might  nltimatehj  be 
*'  passed  by  the  appellate  Court,"  taking  the  words  "  final 
decree  "  tT  mean  the  decree  which  might  be  passed  by  the 
appellate  Court  on  an  appeal  preferred  to  it  by  the  aggrieved 
party  from  the  decrea  passed  by  the  first  Court  after  the  order 
of  remand.  Prima  facie  it  is  impossible  to  adopt  a  test  of 
this  kind  in  order  to  determine  definitely,  upon  an  appeal 
being  preferred  under  Order  XLIII,  rule  1  (?(),  from  an 
order  of  remand,  whether  the  aggrieved  party  lias  the  right 
of  appeal  or  not  ;  and  it  is  easy  to  conceive  cases  in 
which  the  adoption  of  this  rule  would  defeat  what  I  take 
to  be  the  intention  of  the  Legislature. 

I  agree  with  my  learned  coUeagae  that  under  the  combined 
operation    of    the    provisions    of  Order  XLIII,  rule  1  (jii),  Civil 
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Procedure  Code,  and  section  40  of  the  Punjab  Courts  Act,  there 
can  be  no  appeal  to  this  Court  from  a  Divisional  Judge's  order 
of  remand  under  Order  XLI,  rule  23,  Civil  Procedure  Code,  if 
that  order  is  based  ufou  a  finding  of  fact  only.  Under 
section  588  (28)  of  the  old  Civil  Procedure  Code  of  1882, 
read  with  the  Punjab  Courts  Act,  as  it  stood  before 
it  was  amended  by  Act  I  of  1915^,  an  unqualified  right  of 
appeal  was  allowed  on  questions  of  fact  as  well  as  on  ques- 
tions of  law,  according  to  the  rulings  of  this  Court  (No-  109, 
P.  E.  1887,  p.  253  (1),  and  No.  1,  P.  B..  1903,  F.  B.,  p, 
2,  last  paragraph)  (2)  )  ;  but  with  the  enactment  of  rule  1  (u) 
of  Order  XLIIl  of  the  new  Civil  Procedure  Code  and  with  the 
recent  amendment  of  the  Punjab  Courts  Act,  the  law  on 
this  point  has  been  changed  ;  and  under  the  law  as  it  now 
stands  findings  of  fact  embodied  in  the  appellate  Court's 
decision  on  the  pi^eliminary  point  in  a  case  cannot  be 
questioned  upon  an  appeal  under  Order  XLIII,  rule  1  (w), 
Civil  Procedure  Code,  for  the  simple  reason  that  such  find- 
ings cannot  be  disturbed  on  an  appeal  from  the  decree  of 
the  appellate  Court. 

But  the  decree  which  we  have  to  look  to  in  this 
connection  is  the  decree  which  ■  the  appellate  Couxt  would 
be  supposed  to  pass  instead  of  making  the  order  of 
remand  on  an  appeal  from  the  first  Court's  decision  on  the 
preliminary  point,  and  not  the  "  final  decree  "  which  the 
appellate  Court  might  ultimately  pass  on  an  appeal  preferred 
to  it  from  the  decree  of  the  first  Court  subsequent  to  the 
order  of  remand. 

A  simple  illustration  will  sutEce  to  make  my  meaning 
clear. 

Suppose  in  the  present  ease  the  first  Court  had 
decided  tliat  the  plaintiffs  had  no  locus  standi  to  sue 
because  they  had  failed  to  prove  that  they  are  the 
collaterals  of  Amir  and  it  had  on  this  ground  dismissed  the 
suit.  Suppose  that  on  the  plaintiffs'  appeal  the  Divisional 
Judge  Avere  to  decide  that  the  plaintiffs  are  the  collaterals 
of  .\mir  ;  upon  this  finding,  which  would  be  one  of  fact  on 
a  preliminaiy  point,  the  Divisional  Judge  would  reverse  the 
decision  of  the  first  Court  and  remand  the  suit  under  rule 
23  of  Order  XLI,  Civil  Procedure  Code  for  a  decision  on  the 
merits.  Would  the  defendants  have  a  inght  of  appeal  from 
the    order   of    remand    to   this  Court  under  Order  XLIII,  rule 

(1)  109  P.  R.  1887  p.  25S'{Kkalas  v.  Kalijan  Singh). 

(2)  1  P.  R.  1903  (F.  B.)  p.  2  {Malm  Ram  v.  Ram  Mahar). 
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1  («),  Civil  Procedure  Code,  seeing  that  the  decision  of  the 
Divisional  Judge  on  the  preliminary  point  simply  involved 
the  decision  of  a  question  of  fact  and  not  of  a  question  of 
law  or  custom  ? 

The  answer  to  this  question  must  be  in  the 
negative,  although  upon  the  trial  of  the  case  on  the 
merits  it  might  be  found  that  various  questions  of  law  and 
custom  {e.  g  questions  of  estoppel,  of  Amir  having  or  not 
having  an  um-estricted  power  of  alienation,  and  of  legal 
necessity,  etc.),  were  involved  in  the  case,  and  therefore  a 
second  appeal  to  this  Court  might  lie  under  section  40 
of  the  Punjab  Courts  Act  from  the  final  decree  passed  by 
the  Divisional  Judge  on  appeal  from  the  second  decree  of 
the  Court  of  first  instance. 

Now,  let  us  take  the  converse  case.  Suppose  the  decision 
of  the  first  Court  was  one  dismissing  the  suit  on  the  ground  that 
it  was  barred  by  limitation  (assuming  that  the  question  of  limi- 
tation decided  was  a  pure  question  of  law)  or  on  the  ground  that 
the  matter  in  dispute  was  res  judicata  between  the  parties,  and 
suppose  that  on  appeal  the  Divisional  Judge  were  to  hold 
that  the  suit  was  not  barred  by  the  law  of  limitation  or 
by  the  rule  of  res  ;Mc£icate  and  were  to  remand  the  case  for 
a  fresh  decision  on  the  merits.  Under  Order  XLIII,  rule 
1  (?(),  Civil  Procedure  Code,  an  appeal  would,  in  my  opinion, 
lie  to  this  Court  from  the  order  of  remand,  inasmuch  as 
an  appeal  would  lie  if  the  order  of  remand,  which  involved 
the  decision  of  questions  of  law,  were  treated  as  a  decree 
finally  disposing  of  the  suit  ;  although  after  the  remand  the 
first  Court  might  dispose  of  the  suit  only  on  facts,  in  which 
case,  on  an  appeal  being  preferred  to  it,  the  appellate  Court 
would  also  have  to  record  findings  of  fact  only  and  dispose 
of  the  appeal  on  that  basis.  From  the  "  final  decree  "  of 
the  appellate  Court,  based  as  it  would  be  only  on  findings 
of  fact,  there  would  be  no  appeal  to  this  Court;  and  yet  in 
the  view  that  I  take  of  rule  1  («)  of  order  XLIII,  Civil 
Procedure  Code,  an  appeal  would  lie  to  this  Court  from  the 
appellate  Court's  order  of  remind  because  the  preliminary 
point  involved  questions  of  law  and  the  decision  on  it  would 
be  open  to  second  appeal  if  the  order  appealed  from  were 
a  decree  and  not  a  mere  order. 

Applying  to  this  case  the  test  laid  down  above,  it  seems 
to  me  that  an  appeal  would  lie  to  this  Court  ftom  the 
Divisional  Judge's  order  of  remand  if  the  appellant,  who 
is   aggrieved    by   the   said   order,  had   an   unqualified  right  of 
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appeal  from  the  decree  of  the  Divisional  Judge  in  the  event 
of  that  officer  passing  a  decree  in  this  very  proceeding 
instead  of  making  an  order  of  remand. 

In  order  to  see  whether  he  would  have  an  unqualified  right 
of  appeal,  we  have  to  look  to  the  special  provisions  of  section  40 
of  the  Punjab  Courts  Act,  and  looking  to  that  section  we  find 
that,  since  the  question  involved  in  the  preliminary  point  on 
which  the  decision  oi  the  first  Court  has  been  reversed  by 
the  Divisional  Judge  is,  not  a  question  of  law,  but  a  question 
of  custom  having  the  force  of  law,  the  appellant  would 
have  the  right  of  appeal  to  this  Court  onhj  if  he  were  to 
obtain  from  the  Divisional  Judge  a  certificate  in  terms  of 
sub-section  (3j  of  section  40.  If  the  Divisional  Judge  had 
passed  a  decree  in  this  case  instead  of  making  the  order 
of  remand  in  question,  the  appellant  would  clearly  not  have 
been  able  to  appeal  to  this  Court  without  applying  for  and 
obtaining  a  certificate  as  aforesaid  ;  the  certificate  might  or 
might  not  have  been  granted  by  the  Divisional  Judge ;  and 
therefore  the  appellant  would  not  have  had  an  unrestricted 
right  of  appeal  to  this  Court. 

It  is  clear,  therefore,  that  all  that  the  appellant  could 
predicate  of  his  right  of  appeal,  at  the  time  when  he 
filed  the  present  appeal  from  the  Divisional  Judge's  order 
of  remand,  was  that  an  appeal  might  lie  from  the  decree 
of  the  appellate  Court,  and  this,  in  my  opinion,  is  not 
sufficient  to  confer  on  him  a  right  of  appeal  from  the 
order  of  remand  in  question  under  Ox'der  XLIII,  rule  I  (m), 
Civil  Procedure  Code.  In  order  to  claim  that  right  the 
appellant  should  have  been  in  a  position  to  affirm  definitely, 
when  he  filed  his  present  appeal,  that,  upon  the  grounds 
urged  by  him,  an  appeal  tvould  lie  under  all  circumstances 
from  the  decree  of  the  appellate  Court. 

My  learned  colleague  is  of  opinion  that  the  appellant 
is  entitled  to  appeal  to  this  Court  from  the  Divisional  Judge's 
order  of  remand  if  he  can  obtain  from  that  officer  a  certi- 
ficate in  terms  of  sub-section  (3)  of  section  40  of  the  Punjab 
Courts  Act.  With  all  deference,  I  am  unable  to  agree  in 
this  view,  t'ection  40  aforesaid  only  relates  to  a  second 
appeal  to  this  Court  from  a  decree  passed  in  appeal  by  any 
Court  subordinate  to  this  Court,  and  the  provisions  of  sub- 
section (3)  of  that  section  have  no  application  whatever  to 
an  appeal  from  an  order  of  remand  such  aa  the  one  under 
consideration  in  this  case.  It  seems  to  me  that  when  Order 
XLIII,  lule    I  (w),  Civil   Procedure  Code,  was   enacted   by  the 
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Indian  Legislature,  it  did  not  contemplate  the  contingency 
of  an  appeal  lying  to  this  Court  from  the  decree  of  a 
lower  appellate  Court  upon  the  production  by  the  appellant 
of  a  certificate  such  as  is  referred  to  in  section  40  (3)  of 
the  Punjab  Courts  Act,  which  section  was  enacted  by  the 
Punjab  Courts  (Amendment)  Act  of  1912.  The  only  provi- 
sions relating  to  appeals  which  the  Legislature  had  appai  ently 
then  in  mind  were  those  contained  in  section  100  to  section 
102,  Civil  Procedure  Code.  The  certificate  appeals  (if  the 
expression  may  be  allowed)  in  this  Province  stand  on  a 
peculiar  footing  ;  and  I  do  not  think  that  such  appeals 
really  fall  within  the  purview  of  the  second  pait  of  clause 
(m)  of  rule  I  of  Order  XLIII,  Civil  Procedure  Code. 

Be  that,  however,  as  it  may.  it  seems  to  me  that  ve  are  not 
justified,  for  the  purposes  of  a  case  of  this  kind,  in  reading 
the  word  "  decree  "  in  sub-section  (.3)  of  section  40  of  the 
Panjab  Courts  Act,  as  if  it  included  an  "  order  "  as  defined 
in  section  2,  Civil  Procedure  Code.  To  read  the  word 
"  decree  "  in  the  said  sub-section  in  this  sense  would,  in 
my  opinion,  lead  to  anomalous  consequences  when  we  bear  in 
mind  the  two  provisos  to  sub-section  (3)  and  also  the 
provisions  as  to  limitation  contained  in  section  43  of  the 
same  Act.  The  first  proviso  to  sub-section  Qi)  says  that 
"  an  application  (for  a  certificate)  under  sub-section  (3)  of 
"  the  section  shall  not  be  received  after  the  expiration  of 
"  30  days   from    the   date  on   which   the   decree   of   the   lower 

"  appellate     Court    was    passed "        As    in     the 

present  case  no  decree  has  been  passed  by  the  lower  appellate 
Court,  the  limitation  of  30  days  as  laid  down  in  the  proviso 
just  cited  would  not  apply  to  an  application  for  a  certificate 
by  the  aggrieved  party. 

Next,  suppose  that  the  aggrieved  party  were  to  apply 
for  a  certificate  and  that  his  application  were  to  remain 
pending  for  more  than  91)  days,  what  would  be  the 
result  ?  Under  section  4:^  of  the  Act  the  period  of 
limitation  for  an  appeal  from  an  order  of  remand,  such  as 
the  one  before  us,  is  90  days  from  the  date  of  the  order, 
and  that  section  draws  a  clear  distinction  between  a  •'  decree  " 
and  an  "  order."  Under  the  second  proviso  to  sub-section  (3) 
of  section  40  the  time  during  which  the  application  under 
that  sub-section  has  been  pending  must  be  excluded  in 
computing  the  period  for  an  appeal  under  sub-section  (1), 
which  clearly  means  an  appeal  from  a  "  decree,"  and  not  an 
appeal   from   an    "  order  ";  and   it  follows  that  in  a  case  where 
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a  person  aggrieved  hy  an  order  of  remand  desires  to  appeal 
therefrom  to  this  Court  and  makes  an  application  for  a 
certificate  on  a  que  tion  of  custom  involved  in  the  prelimin- 
ary point  the  time  during  which  his  application  remains 
pending  cannot  be  excluded  in  computing  the  period  of 
limitation  preset  ibed  foi-[^the  appeal  nnder  sub-section  (1)  (c)  of 
section  43.  The  period  of  appeal  in  such  a  case  might  therefore 
expire  before  a  certificate  is  granted  to  the  aggrieved  party  by  the 
Appellate  Court-  These  anomalous  results  can  only  be  avoided 
if  the  word  "decree  "  used  in  section  40  is  read  throughout  as 
meaning  indisc;riminately  a  "  decree  '  .  or  an  "  order  "  ;  and 
I  must  say  that,  in  my  opinion,  there  is  no  warrant  whatever  for 
such  a  construction. 

My  learned  colleague  is  prepared  to  place  this  construc- 
tion upon  the  word  "  decree  "  used.in  the  aforesaid  section, 
and  he  further  thinks  that  the  Divisional  Judge  can  giant 
a  certificate  on  the  question  of  custom  involved,  although 
the  appeal  to  this  Court  is  only  from  an  order  and  not.  from  a 
decree,  and  is  not  therefore  covered  strictly  by  the  wording  of 
sub-section  (3)  of  section  40  aforesaid.  According  to  him, 
section  40  "  does  not  give  the  Divisional  Judge  the  power 
"  to  give  certificates  (even  in  cases  where  decrees  are  passed), 
"  for  the  simple  reason  that  giving  a  certificate  is  not  a  matter 
"  which  would  be  illegal  even  without  any  provision  of  law." 
So,  (says  my  learned  colleague)  "  I  do  not  think  the  Divisional 
"Judge  would  be  in  any  way  acting  illegally  if  he  were  to 
"  give  a  certificate  for  an  appeal  on  a  point  of  custom  from  an 
'*  order  of  remand." 

My  own  view  is  that  since,  according  to  sub-section 
{3)  of  section  40,  an  aggi  ieved  party  who  is  desirous 
of  appealing  to  this  Court  from  an  appellate  decree 
regarding  the  validity  or  existence  of  any  custom,  has  the 
right  to  apply  to  the  appellate  Com  t  that  passed  the  decree 
for  grant  of  a  certificate,  that  Court  has  by  necessary  implica- 
tion, the  power  to  give  or  to  refuse  to  give  the  certificate 
applied  for,  and  therefore  the  express  conferment  of  such 
power  on  the  appellate  Court  would  have  been  superfluous, 
just  as  it  would  have  been  superfluous  to  enact  a  rule  in  Order 
XLV  of  the  Civil  Procedure  Code  expressly  empowering  the 
High  Court  to  grant  a  certificate  for  permi8si:)n  to  appeal  to 
His  Majesty  in  Council.  But  the  case  is  entirely  different 
when  we  have  to  deal  with  an  appeal  from  an  order  of  remand 
preferred  under  Order  XLIIl,  rule  1  (zt),  Civil  Procedure  Code. 
Section  40  (3)  of  the  Punjab  Courts  Act  does  not  in  terms  apply 
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to  such  an  appeal  ;  the  party  aggrieved  by  the  order  of  remand 
cannot  claim  the  right  under  the  said  section  to  apply  to  the 
appellate  Couit  for  a  certificate  on  a  point  of  custom  involved 
in  the  preliminaiy  point  ;  and  as  the  appellate  Court  has  not, 
by  necessary  implication,  the  power  to  grant  a  certificate  to 
such  an  applicant,  it  would  be  perfectly  within  its  rights  in 
declining  to  adjudicate  upon  the  application  submitted  to  it. 

My  conclusion  is  that  no  appeal  lies  to  this  Court  from  the 
Divisional  Judge's  order  of  remand  in  this  case,  because  it 
cannot  be  affirmed  definitely  that  an  appeal  would  lie  from 
the  decree  of  the  Divisional  Judge.  The  appellant  could  only 
appeal  from  the  decree  of  the  Divisional  Judge  upon  the 
question  of  custom  involved  in  the  preliminary  point  if  he 
obtained  a  certificate  from  thnt  officer  under  section  40  (3)  of 
the  Punjab  Courts  Act  ;  but  that  section  relates  only  to  second 
appeals  from  "  decrees,"  and  not  to  "  ordei  s  "  sucli  as  the  one 
appealed  from  in  this  case  ;  and  the  appellant  has  therefore  no 
light  to  apply  to  the  Divisional  Judge  for  a  certificate  as  if 
the  order  appealed  from  were  a  decree,  nor  has  the  Divisional 
Judge  power  to  grant  him  the  certificate  if  one  were  applied 
for.     I  would  therefore  dismiss  this  appeal. 

I  may  note  here  that  it  has  not  been  disputed  before  us  by 
either  side  that  the  point  on  which  the  decision  of  the  first 
Court  was  reversed  by  the  Divisional  Judge  was  a  preliminary 
point  within  the  meaning  of  Order  XLI,  rule  23,  Civil  Procedure 
Code,  and  that  the  order  of  remand  made  by  the  Divisional 
Judge  is  correct  in  fofm. 

As  there  is  ?  difference  of  opinion  between  us  on  a  point  of 
law,  I  would,  if  my  learned  colleague  agrees,  submit  the  ease 
to  the  Hon'ble  the  Chief jJudge  with  a  request  that  the  point 
may  be  referred  to  .i  third  Judge  for  decision.  The  point  of 
law  may  be  stated  as  follows  : — 

Does  an  appeal  lie  to  this  Court  under  Order  XLIII,  rule 
1  (u),  Civil  Procedure  Code,  from  the  Divisional  Judge's  order 
of  remand  in  this  c^ise  on  the  KppelLint  producing  a  certificate 
from  the  Divisional  Judge  under  sub-section  (3)  of  section  40 
of  the  Punjab  Couits  Act  Y  Does  t'le  sub  section  in  question 
apply  to  orders  of  remand  made  under  Order  XLI,  rule  23, 
Civil  Proceduie  Code,  as  well  as  to  deciees  P 


The  further  oider  of  Mr.  Justice  Chevis  was  as  follows  : — 

I8th  April    9  4.  Chevis,  J. — Having  read  the  0|iiniou  of  my  learned  brother, 

and    given   further    consideiation   to    the   case,   J  hav^o  changed 

my  former     opinion    as    regards   the     question     whether    the 
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appellant  can  apply  to  the  Divisional  Jiido-e  for  a  certificate. 
The  provisions  of  section  40  (3)  of  the  Punjab  Courts  Act 
06!  tainly  apply  only  to  appeals  from  appellate  decrees  ;  I  have 
never  thought  oc  said  otherwise.  Apart  from  section  40  (3) 
there  is  no  provision  of  law  regarding  cert'ficates,  and  I  now 
think  we  should  take  it  tha'  such  certificates  can  be  given  only 
for  the  purpose  of  lodging  an  appeal   from  an  appellate    decee. 

I  agree  therefore  with  my  learned  brother  that  the  appellant 
cannot  ask  the  Divisional  Judge  for  a  certificate.  I  venture  to 
think  that  in  all  other  respects  there  is  no  material  difference 
between  us,  and  that  there  is  therefore  no  longer  any  necessity 
for  reference  to  a  third  Judge. 

I  would,  if  my  le^irned  b' other  agrees,  hold  that  the  order 
of  remand  in  the  present  case  is  not  open  to  appe  il  under'  Order 
XLIII,  rule  ]  (i*),  and  I  would  dismiss  this  appeal  with  costs. 


The  final  judgment  of  the  Court  was  delivered  by — 

Shah  Din,  J. — In  view  of  the  fact  that  my  brother  Chevis  18^^  April  1914. 
has  now  agreed  with  me  that  no  appeal  lies  to  this  Court 
from  the  Divisional  Judge's  order  of  remand,  and  that  the 
appellant  cannot  nsk  f  r  or  obtain  a  certificate  fom  the 
Divisional  Judge  under  section  40  (3)  of  the  Punjab  Courts 
Act,  there  is  no  longc  any  necessity  for  h  reference  t )  a  third 
Judge.  I  ::gree  in  dismissing  the  appeal  with  costs,  and  it  is 
dismissed  accordingly. 

Appeal  dismissed. 

No.  86. 

Before  Bon.  Mr.  Justice  Scott- Smith  and  Hon. 

Mr.  Justice  Shadi  Lai. 

KAKARHASSAN— (Defendant)— APPELLANT, 

Versus 

MUSTAFA  HASSAN  AND  OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  675  of  J  910. 

Pensions  Act,  XXIII  of  1871,  sections  11  aiid  12— whether  appli- 
cable to  alienations  made  prior  to  the  enactment  construction  of  statutes — 
retrospective  effect — assignment  of  grant  of  land  revenue— whether  a  pension. 

Held,  that  it  is  now  a  well  recognised  canon  of  the  interpretation 
of  statutes  that  a  legislative  enactment  is  prospective  and  not  retros- 
pective in  its  operation,  except  (1)  when  the  Act  only  affects  the  pro- 
cedure of  the  Court  and  i2)  when  it  appears  clearly  that  the  intentiou 
of  the  Legislature  was  to  give  a  retrospective  effect. 
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Held,  consequentl}',  that  section  12  of  the  Pensions  Act  is  not  re- 
trospective in  its  operation  and  does  not  therefore  affect  alienations  of 
jagirs  made  before  the  Act  came  into  force. 

/.  L.  R.  7  All.  886  (1),  overruling  I.  L.  R.  6  All.  630  (2),  I.  L.  R. 
2  Bom.  294  (3)  and  I  L.  R.  19  Bom.  250  (4),  referred  to. 

Held  also,  that  an  assignment  of  a  grant  of  land  revenue  is  not 
prohibited  by  section  12,  imless  such  grant  comes  within  the  meaning  of 
the  word  "pension"  and  is  made  for  the  consideration  specified  in  sec- 
tion 11. 

27  P.  R.  1878  (5S  57  P.  B.  1884  (6),  133  P.  R.  1838  (7). 

Held  further,  that  an  assignment  of  land  revenue  may  or  may  not 
be  a  "  pension "  within  the  meaning  of  sections  11  and  12,  and  the 
answer  to  the  question  must  depend  upon  the  facts  of  each  case. 

137  P.  R.  1890(8),  95  P.  R.  1906  (9)  and  96  P.  R.  1906  (10),  referred 
to. 

Held  also,  that  as  in  this  case  the  grant  was  of  a  fixed  sum  pay- 
able by  the  assignment  of  land  revenue  and  was  clearly  made  for  poli- 
tical services  it  was  a  "  pension  "  and  came  within  the  protection  afforded 
by  section  12 

Further  appeal  from  the  decree  of  H.  A.  Rose.  Esquire,  Divisional 
Judge,  Amhala,  dated  the  30th  July  1 909. 

La j pat  Rai,  for  appellant. 
Muhammad  Shafi,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by — 
20z^  Ax>n7  1914-  Shadi    Lal,    J. — This     appeal    arises    out   of     a    dispute 

between  the  descendants  of  two  brothers,  Sayed  Rajab  Ali  and 
Sayed  Rustam  Ali.  The  plaintiffs,  who  are  the  descendants 
of  Rajab  Ali,  sue  Sayed  Karar  Hassan,  son  of  Rustam  Ali 
Khan,  for  the  recorery  of  Rs.  817  on  account  of  the  jagir 
income  for  1906  which  has  been  realized  by  him  and  for  a 
perpetual  injunction  restraining  him  from  recovering  the 
jagir  money  from  defendants  Nos.  2  and  3,  the  Lambardars 
of  inausa  Aligarh,  whose  duty  is  to  realise  the  land  revenue 
from  the  proprietors  and  pay  it  to  the  persou  entitled  to 
the  jagir. 

It   is   not   disputed   that  tlie  jagir    was  granted  to  Kajab 
Ali  for   political  services   and    after   his    death    has    continued 

(1)  (1885)  1.  L.  R  7  All.  S86  (Imtiaz  Begam  v.  Liakat-ulNisa). 

(2)  (1884)  /.  L.  R.  6  All.  630  (Imtiaz  Bcgam  v.  Liakat-ul-Nisa). 

(3)  1877)  I.  L.  R.  2  Bom.  294  (Jamnndas  v.  Lalitaram). 
(4;  (1891)  /.  L.  R.   19  Bom.  250  (Dlturnm  Das  v.  Hafasji). 
(5)  27  /'.  R.  1878  (Balm-ud  Din  v.  Mvli  Lal). 

(6;  57  P.  R    1884  [Kundan  Lal  v.  Dalij)  Singh). 
O)  133  P.  R.  1888  (Shankar  Das  v.  i-a.^aiU  Singh). 

(8)  137  P.  R.  1890  (Bodhraj  Shah  v.  Sirdar  Amrikh  Singh). 

(9)  95  P.  R.  1906  (Muhammad  Qamar-ud-Din  Khan  v.  Lachmi  Nath). 
(10)  96  P.  R.  1906  (Qamar-ud-Din  Khan  v.  Mani  Bam). 
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to  be  recorded  in  tlie  names  of  his  descendants.  It  appears 
that  for  neai'ly  50  years  Rustam  Ali  Khan  and  Karar  Hassan 
have  been  realizing  the  jagir  but  whether  this  was  in  pur- 
suance of  a  transfer  of  the  jagir  by  Rajab  Ali  to  his 
brother  or  for  some  other  reason,  is  a  point  at  issue  between 
the  parties  and  has  not  been  decided  by  the  Courts    below. 

The  defendant's  contention  is  that  in  1847  Rajab  Ali 
transferred  the  jagir  to  Rustam  Ali  Khan  in  lieu  of  the 
transfer  of  mauza  Mirpur  and  a  share  in  a  garden  at  Jagraon 
by  the  latter  in  favour  of  the  former  and  that  this  exchange 
has  all  along  been  acted  upon  by  the  parties  and  their 
ancestors.  This  plea  forms  the  subject-matter  of  issues  Nos. 
9  and  10  and  has,  as  stated  above,  not  been  adjudicated 
upon  by  the  lower  Courts. 

The  suit  of  the  plaintiffs  has  been  decreed  by  the  Courts 
below  on  the  ground  that  the  jagir  in  question,  a  political 
pension  within  the  purview  of  section  12  of  the  Pensions 
Act,  XXIII  of  1871  and  that  the.  provisions  of  the  Act  apply  to 
the  transfer  relied  upon  by  the  defendant.  Any  alienation, 
if  made  is,  according  to  the  lower  Courts,  void  under  section 
12  and  cannot  be  binding  upon  the  plaintiffs.  On  appeal 
to  this  Court,  the  coriectness  of  these  findings  has  been 
impugned  by  the  defendant  Karar  Hassan  and  we  have 
listened  to  the  arguments  advanced  by  Mr.  Lajpat  Rai  and  Mr. 
Muhammad  Shafi  in  support  of  their  contentions. 

The  first  point  which  requires  decision  is  whether  the 
provisions  of  the  Pensions  Act  are  or  are  not  applicable  to 
the  alienation  set  up  by  the  principal  defendant. 

On  this-  point,  we  are  of  opinion  that  if  the  alienation 
took  place  before  the  date  on  which  the  Act  came  into  force, 
it  cannot  be  rendered  invalid  by  invoking  the  aid  of  an 
enactment  passed  subsequent  to  the  transaction.  It  is  now 
a  well  recognised  canon  of  the  interpretation  of  statutes  that 
a  legislative  enactment  is  prospective  and  not  retrospective 
in  its  operation. 

This  rule  admits  of  two  exceptions  :  (1)  when  the  Act 
only  affects  the  procedure  of  the  Court,  and  (2)  when  it 
appears  clearly  that  the  intention  of  the  Legislature  was  to 
give  a  retrospective  effect. 

Now,  section  12  of  the  Pensions  Act  which  avoids  an 
assignment  of  a  pension  does  not  contain  a  rule  of  proce- 
dure, and  the  sole  question  is  whether  there  are  words  in 
the    Act   which    show   clearly   that   it    was   intended  to  apply 
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to  contracts  which  were  in  existence  at  the  date  of  its  coming 
into  force.  We  have  read  the  section  carefally  and  consider 
the  arguments  of  Mr.  Shafi  and  are  unable  to  find  any 
indication,  much  less  a  clear  intention,  that  the  section  takes 
awaj  vested  rights.  The  construction  contended  for  by  the 
learned  Counsel  for  the  respondents  would  cause  great 
inconvenience  and  injustice  and  give  the  section  an  operation 
which  would  deprive  persons  of  the  rights  which  vested  in 
them  long  before  the  Act  came  into  force.  This  would  be 
manifestly  unjust  and  contrary  to  the  intention  of  the 
Legislatuj;e. 

We  are  fortified  in  our  view  by  the  decisions  of  the 
Allahabad  High  Court  in  I  L.  B.  VII  All.  88t)  (1),  which 
overrules  an  exparte  judgment  of  that  Court  in  I.  L,  R.  VI 
All.  630  (2),  and  of  the  Bombay  High  Court  in  I,  L  B.  IT 
Bom.  294  (3),  and  /.  L.  B.  XIX  Bom.  250  (4),  which 
lay  down  the  rule  that  the  Pensions  Act  has  not  a  retros- 
pective operation. 

In  the  absence  of  any  other  law  rendering  an  assignment 
of  jagir  invalid  we  are  clearly  of  opinion  that  the  lower 
Courts  are  in  error  in  holding  that  the  alleged  alienation  in 
fav.  ur  of  the  defendant's  father,  even  if  it  took  place  before 
the  Pensions  Act  came  into  force,  was  null  and  void.  The 
issue  as  to  the  factum  and  the  date  of  the  alienation 
should  be  tried  by  the  Court  of  first  instance  and  if  it  be 
found  that  the  alienation  took  place  prior  to  the  date  of  passing 
of  the  Pensions  Act,  the  transantion  must  be  regarded  as 
valid. 

The  next  question  which  we  have  to  consider  relates 
to  the  nature  of  the  grant  in  favour  of  Rajab  Ali.  Suppose 
the  transfer  took  place  after  the  Pensions  Act  came  into 
force;  is  it  invalid  under  section  12  ?  In  other  words,  is  it 
an  assignment  of  a  political  or  service  pension  ? 

We  find  that  section  4  of  the  Act  has  a  wide  operation 
and  includes  within  its  scope  not  only  a  pension  but  also  a 
grant  of  money  or  land  revenue.  The  same  is  the  case  with 
sections  5  and  8.  When  we  come  to  sections  11  and  12  we 
find  no  mention  therein  of  grants  of  money  or  land  revenue. 
A  comp!iri.son  of  the  wording  of  the  different  sections  of  the 
Act    leads  us    to    the    conclusion  that  an  assignment  of  a  grant 


(i;  (1885)  I.  L.  R.  7  All.  886  (Imtiaz  Begam  v.  Liakat-un-Nisa). 

(2)  (1884)  I.  L.  R.  6  All.  630  (Imtinz  Begam  v.  Liakat-vn-Nisa). 

(3)  (1877)  /.  L.  K.  2  Bom.  294  (Jamnadas  v.  1  alilaram). 

(4)  (1894)  /.  R.  R.  19  Bom.  250  {Dharam  Das  v.  Hafasji). 
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of  land  I'evenue  is  not  prohibited  by  section  12,  unless  such 
grant  comes  within  the  meaning  of  the  word  "  pension  " 
and  is  made  for  the  consideration  specified  in  section  11. 

The  authorities  quoted  by  the  learned  pleader  for  the 
appellant  do  not  lay  down  the  proposition  that  an  assignment 
of  land  revenue  can  never  be  a  pension  for  the  purposes  of 
sections  11  and  12. 

In  27  P.  R.  1878  (1),  the";  'assignment  of  land  revenue 
was  made  to  the  custodian  of  a  phrine  for  the  benefit  thereof 
and  could  not  be  a  pension  under  sections  1 1  and  12,  because 
the  purpose  for  which  it  was  made  was  not  one  of  those 
specified  in  the  sections. 

The  judgment  in  57  P.  B.  1884  (2:,  contains  a  dictum 
that  income  of  a  jagir  h;  "not  protected  from  attachment 
either  by  section  266  (g)  of  the  Civil  Procedure  Code  or 
section  11  of  the  Pensions  Act,  but  the  ratio  decidendi  is 
not  clear.  To  the  same  efEect  is  ^the  law  laid  down  in  No. 
133  P.  B.  1888  (3).  In  both  these  cases  property  sought 
to  be  attached  was  assigned  land  revenue  and  we  hare  no 
hesitation  in  holding  that  a  mere  assignment  of  land  revenue 
as  such  does  not  come  within^the  protection  given  by  sections 
11  and  12,  unless  it  fulfils  other  requirements  of  those  sections. 

The  word  "pension  "  has  not  been  defined  in  the  Act 
and  we  do  not  propose  to  lay  down  any  definition  which 
would  be  exhaustive.  Ordinarily  speaking  "  pension  "  involves 
the  idea  of  a  fixed  periodical  allowance  or  stipend  and  if  it 
is  granted  on  political]  considerations  or  for  past  services  or 
as  a  compassionate  allowance,  it  cannot  be  assigned.  But 
a  grant  by  Government  does  not,  in  our  opinion,  cease  to 
be  a  pension  because  it  takes  the  form  of  an  assignment  of 
land  revenue  {vide  137  P.  B.  1890)  (4). 

In  95  P.  B.  1906  (5),  and  96  P.  B.  1906  (6),  the  jagir 
income  was  held  to  be  a  pension  and  exempt  from  attachment 
in  execution  of  a  decree. 

The  principle  which  we  deduce  from  the  authorities 
cited  before  us  is,  that  an  assignment  of  land  revenue  by 
Government  may  or  may  not  be  a  pension  within  the  mean- 
ing of  sections  11  and  12  and  the  answer  to  the  question 
must  depend  upon  the  facts  of  each  case 

(1)  27  P.  R.  1878  {Baha-ud-Din  v.  Mod  Lai). 

(2)  57  P.  R.  1884  (Kundan  Lai  v.  Dalip  Singh;. 
{3)  133  P.  R.  1888  {Shayikar  Das  v.  Basant  Singh\ 

(4j   137  P.  R.  1890  [Bodhraj  Shah  v.  Sirdar  Amrtkh  Singh). 

(5)  95  P.  R.  1906  {Muhammad  Qamar-ud-Din  Khan  v.  Lachmi  Nath). 

{Q)  96  P.  R.  1906  {Qamar-ud-Din  Khan  v.  Mani  Bam). 
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In  the  present  case  the  material  on  the  record  does  not  give 
us  snfficient^information  as  to  the  origin  and  history  of  the 
grant.  There  is,  however,  one  important  document  which 
throws  a  good  deal  of  light  upon  the  point  before  us.  The 
sanacl  of  i31st  August  1868  in  favour  of  Rajab  Ali  shows 
that  the  grant  of  Rs.  2,696  which  was  previously  partly  in 
perpetuity  and  partly  for  life  was  made  wholly  a  perpetual 
grant  for  the  future  and  payable  by  the  assignment  of  the 
land  revenue  assessed  on]manzas  Tilondi  Kalan  and  Aligarh. 
The  prant  was  of  a  fixed  sum  and  was  clearly  made  for 
political  services. 

We,  therefore,  hold  that  the  grant  of  the  land  revenue 
of  mauza  Aligarh,  which  is  the  subject-matter  of  the  contest 
between  the  parties,  is  a  political  pension  ;ind  comes  within 
the  protection  afforded  by  section  12. 

The  plea  of  estoppel  raised  for  the  appellant  has  no 
application  to  the  present  case^and  must  be  overruled. 

As  the  decisions  of  the  lower  Courts  have  proceeded 
upon  assumptions  of  facts  and  as  there]  has  been  no  proper 
trial  of  the  suit,  we  must  set  aside  the  judgments  and  decrees 
of  the  Courts  below  and  remit  the  case  for  redecision. 

We,  therefore,  accept[the  appeal,  set  aside  the  decrees  of  the 
lower  (courts  and  direct  :^the  Court  of  first  instance  to  decide 
the  case  with  reference  to  the  foregoing  remarks.  The  Court- 
fees  on  the  appeals  to  this  Court  and  the  Divisional  Court 
shall  be  refunded  and  other  costs  shall  be  costs  in  the  cause. 

Appeal  accepted. 


No.  87. 

Before  Hon.  Mr.  Justice\Joh')istnne  and  Hon.  Mr. 
Justice  Shadi  Lai. 

RATTI  RAM  AND  OTHERS— (Defendants)— 

APPELLANTS, 

Versus 

KUNDAN  LAL  and  OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Uivil  Appeal  No.  41  of  1911. 

Jurisdiction— territorial— suit  tried  in  wrong  place— flea  of  want  of 
jurisdiction,  how  dealt  with  in  appellate  Court- Civil  Procedure  Code,  1908, 
section  21. 

Plaintiffs,  the  members  of  a  Firm  at  Lyallpur,  sued  defendants,  the 
members  of  a]  Firm  at  Karachi,  for  Rs.  5,669,  as  balance  due  to  them  on 
account  of  certain  transactions  connected  with   the  sale  of  goods  by  the 
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defendants  as  plaintiffs'  commission  agents.  Tiie  plaintiffs  alleged  that  the 
agreement  as  to  the  defendants  actiag  as  their  commission  agents  at 
Karachi  had  been  come  to  orally  at  Lyallpur  and  their  suit  was  consequently 
brought  there.  The  Lyallpur  Court  found  that  it  had  jurisdiction  to  try  the 
case. 

Held,  by  the  Chief  Court  on  appeal,  that  plaintiffs  had  failed  to  prove 
that  the  alleged  agreement  had  been  entered  into  at  Lyallpur  and  that 
consequently  the  lower  Court  had  not  jurisdiction  to  try  the  case. 

Held,  however,  that  although  the  suit  was  instituted  in  1906,  section  21 
of  the  Code  of  Cinl  Procedure  1908  was  applicable  to  the  appeal  and  finding 
that  there  had  been  no  failui-e  of  justice,  the  objection  as  to  the  place  of 
suing  was  disallowed  and  the  decree  of  the  lower  Court  upheld. 

I.  L.  R.  22  Cal.  767  (779)  (F.  B.)  (1),  referred  to. 
First  appeal  from  the  decree  of  A.  H.  Brasher,  Esquire,   District 
Judge  of  Lyallpur,  dated  the  5th  day  of  December  1910. 

Muhammad  Shafi,  for  appellants. 

Sheo  Narain,  for  respondents. 

The  judgment  of  the  Couit  was  delivered  by — 

Shadi  Lal,  J. — This  appeal  arises  out  of  a  dispute  between  27th  April  1914. 
two  mercantile  firms  in  respect  of  money  due  on  certain 
transactions  between  them.  The  plaintiffs  carry  on  their 
business  at  Lyallpur  under  the  name  and  style  of  "  Sheo  Karan 
Das  Har  Karan  Das  "  and  the  defendants'  firm  called  "  Ratti 
Ram  Ram  Bhagat  "  have  their  business  at  Karachi.  It  appears 
that  the  plaintiffs  were  employed  to  purchase  goods  at 
Lyallpur  as  commission  agents  of  the  defendants  and  send 
them  to  the  latter  at  Karachi.  The  present  suit,  however, 
relates  entirely  to  transactions  connected  with  the  sale  of  goods 
at  Karachi  by  the  defendants  as   plaintiffs'    commission    agents. 

According  to  the  plaintiffs  these  transactions  began  in 
pursuance  of  a  contract  which  was  entered  into  at  Lyallpur 
at  the  time  of  the  visit  of  Daya  Mai,  one  o£  the  defendants, 
when  it  was  agreed  that  the  plaintiffs  would  send  their  goods 
to  the  defendants  at  Karachi  and  the  latter  after  deducting  the 
commission  money  due  to  them  would  remit  the  balance  of  the 
price  to  the  former  at  Lyallpur. 

The  plaintiffs  claimed  tliat  the  amount  to  which  they 
were  entitled  as  the  result  of  the  accouut  between  the 
parties  was  Rs.  5,669-12-0  and  filed  a  suit  for  the  recovery 
thereof.  The  defendants,  though  admitting  the  sale  of 
the     plaintiffs'     goods     as     commission     agents,      denied     the 

(1)  (1895;  /.    L.    R.    22   Cal.   767  (779)  {F.  B.j    {Jogadanund  Singh  y. 
Amrita  Lai). 
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formation  of  the  contract  at  Lyallpur  and  pleaded  that  the 
Court  there  had  no  jurisdiction  to  try  the  suit.  They  also 
disputed  the  correctness  of  the  amount  sued  for  by  the 
plaintiffs  and  claimed  set  off  for  certain  items  which  were  not 
admitted  by  the  other  side.  The  District  Judge,  Mirza  Zafar 
All,  decided,  by  an  order,  dated  the  24th  August  1 906,  that  the 
Lyallpur  Court  had  jurisdiction  to  try  the  suit  and  his  succes- 
sor, Mr.  Brasher,  passed  on  the  15th  December  1910  a  decree 
for  Rs.  4,416-7-0  in  favour  of  the  plaintiffs. 

The  defendants  have  prefeti-ed  an  appeal  to  this  Court  and 
the  plaintiffs  have  filed  cross-objections  against  the  findings  of 
the  District  Judiie  as  to  ce:  tain  items  disallowed  by  him.  In 
the  appeal,  the  main  question  for  decision  is  whether  the 
District  Judge  of  Lyallpur  was.  competent  to  try  the  suit  and, 
if  not,  whether  the  decree  should  be  set  aside  on  the  ground 
of  defect  of  teri-itorial  jurisdiction  and  the  plaint  returned  to 
the  plaintiffs  for  presentation  to  the  proper  Court 

It  is  clear  that  the  sole  reason  for  instituting  the  suit  in 
the  Lyallpur  Court  is  the  contract  of  agency  alleged  to  have 
been  entered  into  between  the  plaintiffs  and  Daya  Mai  at  the 
former's  shop  at  Lyallpur.  It  is  not  disputed  that  Daya  Mai 
was  at  Lyallpur  on  or  about  the  date  of  the  alleged  contract, 
but  the  defendants  deny  the  formation  of  any  such  contract. 

We  have,  therefore,  to  see  whether  the  plaintiffs  have  suc- 
ceeded in  establishing  theii-  contention.  The  contract  was  not 
reduced  to  writing  and  the  evidence  in  support  of  it  consists  of  the 
statements  of  Sheo  Narain,  one  of  the  plaintiffs.  Dewan  Chand 
and  Ramji  Lai.  But  Sheo  Narain  admits  that  dming  the 
period  when  the  goods  were  consigned  to  Karachi  the  plaintiffs 
had  at  that  place  at  first  their  servant  Bansi  Lai  and  subse- 
quently their  partners  Ram  Rattan  and  Hira  Lai-  He  fuither 
admits  that  at  least  some  of  the  consignments  were  sent  to 
Hira  Lai  and  not  to  the  defendants.  If  the  defendants  had 
been  appointed  commission  agents  on  the  terms  alleged  by  the 
plaintiffs  the  consignments  should  have,  in  om-  opinion,  been 
sent  to  the  defendants.  The.se  admissions  lend  colour  to  the 
defendants'  contention  that  the  contract  of  the  agency  was 
made  by  Hira  I^al  at  Karachi  and  that  lie  received  the  goods 
and  arranged  for  their  sale  through  the  agency  of  the 
defendants. 

We  have  read  the  evidence  of  Diwan  Chand  and 
Ramji  Lai  and  consider  it  unreliable  and  wholly  insufficient 
to  prove  the    contract   set   up   by   the   plaintiffs.      The   letter 
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referred  to  in  tlie  order  of  the  District  Judge  by  which  the 
defendants  offered  to  remit  to  plaintiffs  the  price  of  goods  in 
advance  does  not  appear  to  apply  to  the  transactions  in  dispute 
The  plaintiffs  allege  that,  in  pursuance  of  the  contract,  accounts 
were  submitted  to  them  at  Tiyallpur  by  the  defendants  and 
this  allegation  if  substantiated  would  be  a  strong  piece  of 
evidence  in  favour  of  the  plaintiffs'  contention.  But  the  learned 
Advocate  for  the  respondents  admitted  that  he  was  unable  to 
cite  any  evidence  in  support  of  it  It  was  pointed  out  to  him  . 
that  if  the  defendants  became  the  agenis  of  the  plaintiffs  from 
the  date  of  the  contract  as  alleged  in  the  plaint  there  would  be 
entries  in  the  account  books  of  the  plaintiffs  showing  the 
payment  or  credit  of  commission  fee  to  the  defendants  and  that 
entries  of  that  character  would,  if  proved,  be  of  great  lielp  iti 
proving  the  contract  relied  upon  by  the  plaintiffs.  He,  however, 
expiessed  his  inability  to  show  us  any  entries  relating  io 
commission  because  he  said  he  had  not  s-tudied  the  arcounts. 

There  is,  therefoi-e,  absolutely  no  documentary  evidence 
to  prove  the  contract  which  is  the  basis  of  the  jurisdiction  of 
the  Lyallpur  Court  and  the  oral  evidence  is  in  our  opinion 
interested  and  unreliable.  It  is  wholly  insufficient  to  prove  the 
alleged  contract. 

We'  must,  thei^efore,  hold  that  the  plaintiffs  have  not 
relieved  themselves  of  the  burden  whirh  rested  on  them 
to  prove  the  existence  of  the  contract  which  brought  this 
suit  within  the  cognizance  of  the  Lyallpur  Court  and  that  that 
Court  had  not  the  territorial  jurisdiction  to  adjudicate  upon  the 
claim  of  the  plaintiffs. 

What  then  is  the  effect  of  this  finding  on  the  proceedings 
taken  in  the  Lyallpur  Court  ?  If  we  were  to  answer  this 
question  by  reference  to  the  Civil  Procedure  Code  of  1882  we 
would  have  no  hesitation  in  holding  that  the  proceedings  are 
coram  non  judice  and  must  be"  set  aside  and  the  plaintiffs  must 
be  told  to  go  to  the  proper  Court  to  get  an  adjudication  of  their 
claim. 

There  is,  however,  an  important  provision  of  law 
introduced  for  the  firot  time  in  the  Code  of  1908  which  has  a 
direct  bearing  upon  the  issue  before  us.  But  the  first  point 
which  we  have  to  determine  is  whether  this  law  which  came 
into  force  on  the  first  of  January  1909  can  affect  a  case  which 
was  instituted  in  1906,  p'ior  to  the  date  on  which  the  new 
Code  came  into  operation. 
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Section  21  I  of  the  Civil  jProcedure  Code,  1908,  which 
contaiBS  the  law  referred  to  above,  rans  as  follows  : — 

•'  Xo  objection  as  to  the  place  of  suing  shall  be  allowed  by 
any  appellate  or  revisional  Court  unless  such  objection  was 
taken  in  the  Court  of  first  instance  at  the  earliest  possible 
opportunity  and  in  all  cases  where  issues  are  settled  at  or 
before  such  settlement  and  unless  there  has  been  a  consequent 
failure  of  justice." 

Xow  the  wording  of  this  section  clearly  shows  that 
it  lays  down  a  rule  for  the  guidance  of  only  the  appellate 
or  revisional  Court  and  does  not  influence  the  Court  of 
tiist  instance  in  its  decision  on  the  question  of  territorial 
jurisdiction.  When  the  original  Conrfc  has  given  its  finding  on 
the  matter  of  jurisdiction  ^nd  it  is  re-agitated  before  a  Court 
of  appeal  or  revision,  then  th-i  latter  Conrt  shall  have  to  consider 
whether  the  defect  of  jurisdiction  should  or  should  not  be  cured 
b}  applying  its  provisions. 

If,  foi  instance,  the  plaintiff  institutes  a  snit  in  the 
Co  art  of  a  particular  district  and  fails  to  substantiate 
the  allegation  bringing  his  case  within  the  cognizance  of 
that  Court,  the  latter  cannot,  then,  invoke  the  help  of 
section  21  and  proceed  to  hear  and  deteimine  the  suit. 
In  the  same  way  the  Appellate  Court,  if  it  concurs  with  the 
Court  of  first  instance  in  its  finding  on  jurisdiction  adverse  to 
the]  plaintiff,  cannot  use  the  provisions  of  the  section  for  the 
purpose  of  conferring  jurisdiction  on  the  original  Cotirt  and 
remand  the  case  for  deci.sion  on  the  merits. 

If,  on  the  other  hand,  the  TouPt  of  the  first  instance  holds 
that  it  has  jurisdiction  and  proceeds  to  decide  the  suit  on  the 
merits  and  the  appellate  or  revisional  Court  finds  the  first  Court, 
though  otherwise  fully  competent  to  hear  the  suit,  had  not  the 
territorial  jurisdiction  over  it,  then  it  has  to  consider  whether 
the  defect  can  be  condoned  by  applying  the  principle  laid  down 
in  section  21.  It  will,  thus,  be  observed  that  the  only  case  in 
which  the  question  of  the  applicability  of  the  section  arises  is 
when  the  first  <ou;t  after  giving  a  finding  in  the  affirmative 
on  the  point  of  jurisdiction  decides  the  case  on  the  merits  and 
the  appellate  or  revi.>-ional  Court  di.sagrees  with  that  finding 
and  that  the  section  is  meant  solely  for  the  guidance  of  the 
latter  Court.  It  does  not  profess  to  confer  jurisdiction  on  the 
original  Court  but  it  empowers  the  higher  Court  to  validate 
certain  proceedings  which  would  otherwise  be  invalir). 

The  object  of  the  legislature  in  enacting  this  salutary 
principle  of  law   ia  that  when  the  Court  of  first  instance  after 
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givino:  an  affirmative  finding  on  jurisdiction  takes  proceedings  on 
the  merits  of  the  case  the  latter  should  not  be  rendered  abortive 
and  all  the  time  and  labour  spent  thereon  should  not  be  wasted 
simply  by  reason  of  the  fact  that  the  higher  Court  comes  to  a 
conti^ary  finding  on  the  preliminary  point  of  jurisdiction.  A 
similar  provision  will  te  found  in  section  11  of  the  Suits 
Valuation  Act  which  is  intended  to  cure  the  defect  of  jurisdic- 
tion arising  from  nnder-valuation  of  suits  or  appeals. 

Having  held  tliat  section  21  of  the  Code  of  1908  is  intended 
for  use  by  the  appellate  or  revisional  Court,  we  are  not  aware 
of  any  canon  of  the  interpretation  of  statutes  which  will  exclude 
its  operation  in  the  present  appeal.  It  is  true  that  the  suit 
was  instituted  before  the  Code  came  into  force  but  the  decree 
appealed  against  was  pa.ssed  after  it  had  come  into  operation. 
The  section  was  clearly  in  existence  when  the  appeal  was 
instituted  in  this  Court  and  it  is  in  existence  when  the  appeal 
comes  on  for  hearing  before  us.  Are  we  then  sitting  as  a 
Court  of  appeal,  for  whose  guidance  the  section  was  enacted, 
justified  in  ignoring  its  provisions  on  the  sole  ground  that  the 
litigation  commenced  in  the  first  Court  prior  to  the  date  of  its 
coming  into    operation  ? 

It  is  a  well-known  rule  of  law  that  no  person  has 
a  vested  right  in  the  course  of  procedure  and  there  is  a 
general  principle  of  the  construction  of  statutes  that 
alterations  in  the  procedure  are  always  retrospective  unless 
there  be  some  good  reason  against  it.  There  can  be  no 
objection  to  their  having  effect  immediately  even  though  they 
should  affect  past  transactions  and  the  mode  of  enforcement  of 
vested  rights  ;  vide  I.  L.  B.  XXII  Cal.  767,  (at  page  779) 
(F.  B.)  (1).  We  see  no  valid  reason  why  the  Code  should  not 
apply  to  pending  proceedings  and  must,  therefore,  hold  that  the 
present  appeal  is  not  excluded  from  the  operation  of  section  21. 

We,  now,  proceed  to  consider  whether  the  appellants  have 
fulfilled  both  the  requirements  of  the  section  which  are  a  sine 
qua  non  to  the  success  of  their  objection  as  to  the  place  of 
suing.  We  find  that  the  objection  was  taken  before  the 
settlement  of  issues  and  that  the  first  condition  has  therefore 
been  complied  with-  But  we  cannot,  in  the  present  case,  see 
any  failure  of  justice  on  account  of  the  suit  having  been 
instituted  in  the  Lyallpui  Court.  The  only  prejudice  alleged  ■ 
by  the   learned   counsel   for  the   appellants   is  that   his  clients 

(1)  (1895)  I.   L.  R.   22   Cal.   767   (779)   (F.  B.)   {Jogodanuud  Singh  v. 
Ainrita  Lai), 
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have  not  been  able  to  produce  certain  evidence  whieh  they 
would  have  done  if  the  suit  had  been  heard  by  the  Karachi 
Court.  The  non-production  of  evidence  was,  as  will  be  seen  later, 
due  to  their  negligence  and  cannot,  in  our  opinion,  be  attributed 
to  the  change  of  forum.  Our  conclusion,  therefore,  is  that 
though  the  Lyallpiir  Court  had  not  the  jurisdiction  to  hear 
the  suit,  the  objection  as  to  the  place  of  suing  cannot  be 
allowed  because  there  has  been  no  consequent  failuie  of 
justice. 

Upon  the  merits  of  the  case  there  is  not  much  to  be  said 
The  learned  counsel  for  the  appellants  expressly  gave  up 
ground  4  of  the  appeal  and  conined  his  argument  to  tl)e 
question  of  i-emand  for  further  evidence  to  enable  his  clients  to 
prove  the  items  claimed  by  them  by  way  of  set-off.  The 
proceedings  on  pages  88  and  89  of  the  printed  record  show  that 
the  plaintiffs  closed  their  evidence  ou  the  .^6th  of  January 
1910  and  that  the  defendants-appellants  were  ordered  on  that 
day  to  produce  their  evidence  at  the  next  hearing.  Repeated 
adjournments  were  subsequently  granted  to  them  to  produce 
their  witnesses  but  they  did  not  examine  a  single  witness.  The 
learned  District  Judge  was,  in  these  circumstances,  compelled 
to  pass  an  order  on  the  1 1th  of  November  1910  refusing  any 
further  adjournment  of  the  case   for   the   defendants'    evidence. 

On  these  facts  we  have  no  hesitation  in  agreeing  with  the 
leaj-ned  Judge  of  the  Court  below  that  the  delay  was  due  to 
the  negligence  of  the  defendants.  We  entertain  no  doubt  that 
they,  if  so  advised,  could  have  easily  produced  their  account- 
books  in  support  of  their  claim  of  set-off  and  also  their  witnesses, 
the  majority  of  whom  were  either  their,  relatives  or  their 
servants.  They  wanted  to  delay  the  decision  of  the  suit  and 
their  conduct  amounted  to  an  abuse  of  the  process  of  the  Court. 
We  cannot,  therefore,  pass  an  order  which  will  encourage 
litigants  in  adopting  tactics  of  this  kind  and  must,  therefore, 
decline  to  remand  the  case  for  recoi^ding  the  evidence  of  the 
defendants.  This  concludes  the  appeal  and  as  the  decree  of  the 
District  Judge  has  not  been  disturbed  the  appeal  fails  and  is 
hereby  dismissed. 

The  cross-objections  by  the  respondents  have  not  been 
argued  before  us  and  we  must,  consequently,  reject  them. 
Taking  all  the  circumstances  into  consideration  we  order  that 
the  parties  do  bear  their  own  costs  in  this  Court. 

Appeal  dismissed. 
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No.  88. 

Before  Son.  Mr.  Justice  Scott-Smith  and  Ron.  Mr.  Justi'^e 
8hadi  Lai. 

MED  SINGU  AND  OTHBRS-(Defendaxts)— 

APPELLANTS, 

Versus 

MUSS AMMAT  KABIR-UN-NIS A—  (PLAmiiFF)— 

RESPONDENT. 

Civil  Appeal  No.  116  of  1912. 

Civil  Procedure  Code,  1908,  order  21,  rule  c,  and  order  41,  rule  4  - 
decree  against  defendants  on  ground  common  to  all—appeal  by  all 
defendants — death  of  one  of  them — failure  to  bring  his  representative  on 
record  within  limitation— abatement. 

A  number  of  defendants  against  whom  a  decree  had  been  granted 
by  the  lower  Appellate  Court  instituted  an  appeal  to  the  Chief  Court. 
One  of  them  subsequently  died  and  no  application  was  made  to  bring 
his  representatives  on  the  record  until  after  the  period  of  limitation 
had  expired.    The  decree  proceeded  on  a  ground  common  to  all  defendants — 

Held  that,  as  under  Order  41,  rule  4  of  the  Code  of  Civil  Procedure,  it 
was  open  to  any  one  of  the  defendants  to  appeal  to  the  Chief  Court  against 
the  decree  of  the  lower  Appellate  Court  and  the  Court  would  have  been  em- 
powered to  reverse  or  modify  the  decree  in  favour  of  all  the  defendants, 
abatement  of  the  appeal  in  respect  of  one  of  the  appellants  did  not  involve 
the  dismissal  of  the  appeal  of  the  remaining  appellants. 

I.  L.  R.  22  Bom.  718  tl),  I.  L.  R.  27  Bom.  284  (2)  and  I.  L.  R.  25  All. 
27  (3),  referred  to. 

Further  appeal  from  the  decree  of  Khan  Bahadur  Pirzada   Maulvi 

Muhammad  Hussatn,  MA.,  Divisional  Judge,  Hissar  Division, 

dated  the  2drd  Novemhe)'  1911. 

Gokal  Cband,  for  appellants. 

Sundar  Das,  for  respondents. 

The  judgment  of  the  Court  was    delivered  by — 

Shadi  Lal,  J. — The  plaintiff  who  is  recorded  in  the  'Zlth  April  1914. 
revenue  papers  an  occupancy  tenant  of  the  land  in  dispute  has 
brought  the  present  suit  against  the  recorded  proprietors  for  a 
declaration  that  she  is  owner  of  land  and  that  the  entry  in  the 
revenue  papers  giving  her  the  status  of  occupancy  tenant  is 
incorrect. 

The    Court     of     first     instance    dismissed     the    suit,     but 
it  was    decreed    on     appeal    by    the     Divisional    Judge.      The 


(Ij  (1897)  /.  L.  R.  22  Bom.  71S  (Chandarsang  v.  Khimabhai). 

(2;  (1903j  1.  L  R.27  Bom.  284  {Chintaman  Nilkant  v.  Gangabhai). 

(3)  (1902)  l.L.  R.  25  All.  27  {Ram  Sewak  v.  Lambar  Pande). 
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defendants  who  are  more  thari  thirteen  in  number  have 
preferred  a  further  appeal  to  this  Court  and  Mi'.  Sundar  Das  on 
behalf  of  the  respondent  has  raised  a  preliminary  objection  to 
the  hearing  of  the  appeal  that  as  the  application  to  bring  on  the 
record  the  representatives  of  Hira  was  made  after  the  expiry 
of  six  months  from  the  date  of  his  death  the  appeal  has  abated. 

It  appears  from  the  copy  of  an  extract  from  the  death 
register  that  Hira  died  on  the  4th  April  1912  and  the  applica- 
tion to  implead  his  heirs  was  not  made  till  the  3'Jth  May  1913. 
On  these  facts,  it  is  clear  that  the  appeal  abates  so  far  as  the 
deceased  Hira  is  concerned  and  the  question  arises  whether  this 
partial  abatement  involves  the  dismissal  of  the  appeal  of  the 
remainiug  appellants. 

Now,  Ox'der  XLl,  rule  4,  provides  that  when  the 
decree  appealed  from  proceeds  upon  a  ground  common  to 
several  plaintiffs  or  defendants,  any  one  of  them  may  appeal 
from  the  whole  decree  an  J  the  Appellate  Court  may,  thereupon, 
rever.se  or  vary  th'j  decree  in  favour  of  all  the  plaintiffs  or  the 
defendants.  The  decree  in  the  present  case  undoubtedly 
proceeds  upon  a  ground  common  to  all  the  defendants,  and  it 
was  therefore  open  to  any  one  of  them  to  appeal  against  it,  and 
this  Court  would  have  been  empowered  to  reverse  or  modify  the 
decree  in  favour  of  all  the  defendants.  The  fact  that  all  the 
defendants  preferred  a  joint  appeal  does  not  in  our  opinion 
make  any  difference. 

If  each  of  the  surviving  appellants  could  have  appealed 
separately  and  asked  this  Court  to  interfere  with  the  entire 
decree  of  the  lower  Court  we  fail  to  see  why  the  fact 
that  he  chose  to  join  with  others  in  filing  one  appeal  should 
put  him  in  a  worse  position.  The  partial  abatement  does  not, 
therefore,  produce  any  prejudicial  effect  and  the  appeal  can 
proceed  as  if  Hira  had  not  been  an  appellant  from  the  very 
beginning.  This  view  of  the  law  is  in  accordance  with  the 
judgments  of  the  Bombay  and  Allahabad  High  Courts  in  7,  L.  B. 
22  Bom.  p.  718  (1)  ;  27  hoiu.  p.  284  (2)  and  25  All.  p.  27  (3). 

"We  therefoi'e  have  no  hesitation  in  overruling  the  pre- 
liminary objection. 

[  I'he  reniaindor  of  the  judgment  is  nut  I'equired  for  the 
purpose  of  this  report. — Ku.] 

Appeal  accepted. 


(1)  (1897)  I.  L.  R.  22  Bom.  718  (Chandarsanri  v.  Kliimabhai). 

(2    (1903)  7.  L.  R.  27  Bum.2Si  (Chinlaman  Nilkant  v.  3angabhai). 

(3)  (1902j  /.  L.  R.  25  AU.  27  (Ram  Sewak  v.  Lambar  Pande). 
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No.  89. 

Before  Hon.  Mr.  Justice   Johnstone  and  Hon.  Mr.  Justice 
Rctftigan. 

NABI  BAKHSH— (Plaintiff)— APPELLANT, 

Versus 
MLlSSAMMAT  MEHR  BIBI-(Defexdant)— 
RESPONDENT. 
Civil  Appeal.No.  882  of  1912. 

Custom — alicna lion— gift  of  lavd  in  equal  shares  to  several  persoiis — 
whether  joint  tenancy  icith  succession  to  suriiror—rerersion  on  death  of 
donee  to  agnatic  heirs  of  donor — distant  collaterals  whose  suit  for  declaration 
in  regard  to  gift  was  rejected — suit  for  possession  after  death  of  donee 
without  lineal  descendants  —adverse  possession. 

In  or  about  the  year  1865  one  D.  made  a  gift  of  the  whole  of  his  hinded 
propertj'  in  equal  third  shares  to  (I)  his  daughter  J.  (2)  L.  D.  the  son  of  J. 
and  (3)  K.  the  son  of  his  other  daughter  K.  B.  (who  had  died  prior  to  the 
date  of  gift).  These  gifts  were  unsuccessfully  challenged  by  D's.  collaterals, 
their  suit  being  dismissed  on  the  ground  that  they  were  too  remotely  related 
to  the  donor  to  contest  his  action.  D.  died  in  1870  and  L.  D.  in  1877.  The 
latter  left  no  issue  and  the  third  share  gifted  to  him  passed  on  his  death 
to  his  mother  J.  Upon  the  death  of  J.  the  collaterals  brought  the  present  suit 
in  which  they  claim  to  recover  the  lands  gifted  to  J.  and  her  son  L.  D. 
from  the  widow  of  a  son  of  the  husband  of  J.  by  another  wife,  on  the 
gi-ound  that  on  the  death  of  J.  and  L.  D.  without  lineal  descendants  the 
property  reverted  by  customary  lavr  to  the  agnatic  heirs  of  the  donors. 

Held,  that  the  gift  by  D.  did  not  establish  a  joint  tenancy  with 
remainder  to  the  survivor  and  plaintiffs'  suit  was  therefore  not  barred  by 
reason  of  one  of  the  donees,  viz.,  K.,  being  alive. 

Held  also,  that  a  joint  tenar.cy  is  an  estate  of  a  highly  technical  nature 
of  English  conveyancing  and  that  its  principles  appear  to  be  unknown  to  the 
personal  law  of  the  parties. 

I.  L.  R.  2.3  Cal.  670  ,679)  'P.  C.)  (1),  referred  to. 

Held  fiu'ther,  that  the  decision  in  the  previous  suit  for  a  declaration  did 
not  debar  the  plaintiffs  fro  a  claiming  possession  of  the  land  gifted  to  J.  and 
her  son  L.  D.  on  death  without  lineal  descendants,  and  that  the  possession  of 
J.  of  L.  D.'s  land  was  not  adverse  to  plaintiffs. 

Further  ap2')eal  from  the  decree  ff  H.  A.  Eose,  Esquire,   Divisional 
Judge,  Sialkot,  dated  the  Uth  May  1912. 
Devi  Dial  and  Ahmad  Hassan,  for  appellant 
G.  C.  Narang-,  for  respondents. 
The  judgment  of  the  Court  was  delivered  bj — 

Rattigan,  J.— The   full    pedigree    table   is     givou   in    the     8th  Mai/  1914, 
judgment   of    the  learned  Divisional  Judge,  but    the  following 
a)  (1896)  I,  L.  R.  23  Cal.  670  ^C79;  (P.  C.)  (Jogeswar  v.  Ram  Chandra). 
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sufficiently   explains   the    relationship   of   the   parties   for  the 
purpose  of  this  appeal :  - 

DASWANDHr. 

\ 

Mussammat  Jiwan,  married— Karm  Dad —  Mussammat  Karm 

I  married  Jhissammat  Bhari. 

Lai  Din  (died).  Karm  Bibi.  | 

I  Kala. 

Chiragh  Din,  married 

Mussammat  Mehr 

Bibi  (defendant 

No.  1). 

Daughter  married  Bliulla 
(defendant  No.  2). 

Karm  Dad,  the  husband  of  Mussammat  Jiwan,  had  a 
second  wife,  ^Mussammat  Karm  Bibi,  by  whom  he  had  a 
son,  Chiragh  Din.  The  latter  died  in  1895,  leaving  a 
widow,  Mussammat  Mehr  Bibi  (defendant  No.  1},  and  a 
daughter  mairied  to  Bhulla  (defendant  No.  2).  About  the 
year  1865  Daswandhi  made  a  gift  of  the  whole  of  his 
properly,  in  equal  third  shares,  to  (J)  his  daughter,  Mus- 
sammat Jiwan,  (2)  Lai  Din  (the  son  of  Mussammat  Jiwan), 
and  (3)  Kala  (the  son  of  his  daughter,  Mussammat  Karm 
Bhaii  who  had  died  prior  to  the  date  of  the  gift).  These 
gifts  were  unsuccessfully  challenged  by  Daswandhi's  colla- 
terals, their  suit  being  dismissed  on  the  ground  that  they 
were  ton  remotely  related  to  the  donor  to  contest  his 
action.  Daswandhi  died  in  1870,  and  Lai  Din  in  1877.  The 
latter  left  no  issue  and  the  third  share  gifled  to  him 
passed  on  his  death  to  his  mother,  Mussammat  Jiwan. 

Upon  the  death  of  Mussammat  Jiwan  the  collaterals  of 
Daswandhi  brought  the  present  suit  in  which  they  claim  to 
ref*over  the  lands  gifted  to  Musa  nmat  Jiwan  and  Lai  Din,  from 
Mussammat  Mehr  Bibi,  who  is  in  present  possession.  The 
ground  upon  which  the  claim  is  based  is  that  the  gift  to 
Mussammat  Jiwan  and  her  son  enured  only  for  the  bene- 
fit of  the  donees  and  their  lineal  descendants,  and  that  as 
neither  Lai  Din  nor  Mussammat  Jiwan  had  left  any  such 
issue  suiviving,  tlie  property  reverted,  under  the  well  re- 
cognised and  general  rule  of  customary  law,  to  the  agnatic 
heirs  of  the  donors. 

The  defendants  impleaded  were  Mussammat  Mehr  Bibi  (the 
widow  of  Chiragh)  and  Bhulla,  the  husband  of  her  deceased 
daughter,  and  their  defence  to  the  suit  was  two-fold.  In  the 
first  place,  they  pleaded  that  Mussammat  Jiwan  had  in  her 
life-time  adopted   Chiragh  Din  (the  son  of   her  husband  by   her 
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co-wife)  and  that  consequently  Chiragb  Din's  widow,  Mussammat 
Mehr  Bibi,  was  entitled  to  hold  possession  for  her  life,  and  in 
the  second  place,  that  Bhulla  was  also  one  of  Daswandhi's 
collaterals  and  that  in  his  presence  plaintiffs  had  no  right  to 
sue  for  possession. 

These  were  the  only  pleas  urged  by  defendants,  and 
the  District  Judge  decided  both  in  favour  of  plaintiffs.  Bhulla 
accepted  this  decision  and  preferred  no  appeal  tc  the  Divi- 
sional Judge,  but  Mussammat  Mehr  Bibi  did  appeal  and 
urged  that  plaintiffs'  claim  to  Lai  Din's  share  was  time- 
barred,  that  Mussammat  Jiwan  and  Lai  Din  had  paid  off 
certain  mortgage  charges  and  that  consequently  plaintiffs 
could  not  recover  the  land  without  paying  defendant,  who 
was  the  representative  of  Mussammat  Jiwan  and  Lai  Din, 
the  said  amount,  and  that  Chiragh  Din  had  been  proved 
to  be  the  adopted  son  of  Mussammat  Jiwan. 

There  was  obviously  no  force  in  any  of  these  conten- 
tions. Mussammat  Jiwan,  as  the  mother  of  Lai  Din,  would 
in  the  natural  course  of  things  be  allowed  by  the  collateral 
heirs  of  Daswandhi,  to  enjoy  for  her  life  the  property  given 
to  her  son,  and  her  possession  of  it  was  clearly  permissive 
and  in  no  sense  adverse  to  plaintiffs.  Nor  again  would 
any  adoption  by  her  or  Chiragh  Din  (a  total  stranger  to 
the  family  of  Daswandhi)  have  had  the  effect  of  making 
him  her  heir  to  the  prejudice  of  her  father's  agnatic  heirs. 

As  a  matter  of  fact,  the  District  Judge  has  found,  and 
quite  rightly,  that  there  is  no  evidence  whatever  to  sup- 
port the  allegation  that  Mussammat  Jiw^an  adopted  the 
son  of  her  co-wife^  but  even  if  she  had  done  so,  it  is 
clear  that  her  action  could  not  possibly  have  affected  plain- 
tiffs' rights  to  succeed  by  reversion  on  failure  of  her  lineal 
descendants. 

The  plea  that  Mussammat  Mehr  Bibi  was  entitled  to 
be  reimbursed  for  moneys  paid  by  Mussammat  Jiwan  to 
redeem  certain  moitgages  is  a  mere  after- thouglit  and 
utterly  untenable  in  any  event.  Chii^agh  Din  and  his  widow 
are  not  the  heirs  of  Mussammat  Jiwan,  and  apart  fiom 
the  objection  that  there  is  no  proof  that  Mussammat  Jiwan 
spent  any  money  in  redeemicg  mortgages  on  the  land  in 
suit,  Mussammat  Mehr  Bibi  would  have  no  r:ght  to  claim 
compensation  for  any  such  expenditure,  had  it  been  esta- 
blished. So  far  as  Mussammat  Mehr  Bibi's  own  pleadings  and 
grounds   of    appeal  were   concerned,    there   can    be  no    doubt 
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that  her  defence  to  the  claim  mast  have  failel  and  the 
decree  of  the  District  Judge  has  been  upheld. 

Bat  the  Divisional  Judge  set  up  an  entirely  new  case  for 
her,  and  himself  evolved  a  line  of  defence  v^hich  has  never 
suggested  itself  to  either  defendants  or  their  legal  advisers.  He 
has  assumed,  in  the  absence  of  any  evidence  and  purely  on 
wliat  he  regards  as  probabilities,  that  Daswandhi  when  he 
made  the  gift  to  the  three  donees  in  1865  "  intended  to 
"give  them  a  joint  tenancy,  with  remainder  to  the  survivor 
"  or  her  issue  in  the  event  of  the  descendants  of  either 
"  becoming  extinct."  Having  assumed  this  fact,  and  having 
given  Daswandhi  the  credit  for  creating  an  estate  of  a 
highly  technical  nature,  an  estate  probably  unknown  to 
the  personal  lavs'  of  Daswandhi  (Joyeswar  v.  Bam  Chandra,  I. 
L.  R.  23  Cat.  p.  679,  P.  G.)  (U,  and  most  assuredly 
unknown  to  Daswandhi  himself,  the  learned  Judge,  in  de- 
fiance of  the  pleadings  and  the  facts  upon  the  record, 
proceeds  to  import  into  the  case  a  highly  technical 
rule  of  Knglish  conveyancing  and  to  hold  that  Kala  the 
sole  surviving  donee  under  Daswandlii's  gifts,  is  in  law 
Ihe  rightful  heii',  by  survivorship,  to  Mussammat  Jiwan 
and  that  as  long  as  he  lives,  plaintiffs  can  have  no  locus 
standi  to  sue  for  possession  of  any  part  of  the  property 
originally  given  by  Daswandhi.  Upon  this  extraordinary 
ground,  the  learned  Judge  has  dismissed  plaintiffs'  suit  and 
has  brushed  aside,  as  a  matter  of  no  possible  moment,  the 
very  important  fact  that  Kala  has  never  asserted  any  right 
to  the  property  in  suit.  He  has,  further,  completely  ignored 
the  actual  pleadings  of  the  parties  and  has  dismissed 
the  suit  by  applying  to  it  a  technical  rule  of  English 
conveyancing,  (and  that  too  erroneously),  without  giving 
the  plaintiffs  an  opportunity  of  showing  that  Daswandhi,  an 
uneducated  Punjab  agriculturist,  could  not  possibly  have  had 
that  rule  in  his  mind  when  he  made  the  gifts,  in  distinct 
shares,  to  the  three  donees.  Had  plaintiffs  had  this  opportu- 
nity, they  could  have  pointed  to  the  fact  that  wlien  Lai 
Din  died,  Kala  did  not  t.ke  a  half  share  with  Mussammat 
Jiwan  in  tlie  deceaseds  property,  whereas  if  the  Divisional 
Judge's  view  is  correct,  Kala  and  Mussammat  Jiwan  must 
have  succeeded  jointly  to  Lai  Din's  property. 

We  must  further  ta'fe  exception  to  the  remarks  of  the 
Divisional   Judge',  when   he    says  that  the    gift  to  Mussammat 

(1)  (1890;  /.  L.  li.  23  Cal.  670  (079)  (P.  C.)  (Jogeswar  v.  Ram  Chandra). 
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Jiwan  stands  as  it  did  wlaen  the  collaterals  originally  sued  to 
have  it  set  aside,  and  that  it  cannot  be  impugned  now  any  more 
than  it  could  be  then.  Plaintiffs  do  not  now  impugn  the 
gift.  Their  contention  is  that  the  donees  (Mussammat  Jiwan 
and  Lai  Din)  have  since  that  litigation  died  without  issue 
and  that  under  the  ordinary  rule  of  customaty  law,  the 
property  reverts  to  them  as  the  ultimate  heirs  of  the  donors. 
It  is  idle,  therefore,  for  the  learned  Judge  to  observe  that 
what  was  done  and  decided  in  the  former  case  cannot  now 
be  undone.  Plaintiffs  do  not  ask  for  anything  to  be  undone. 
They  accept  the  previous  decision  but  allege  that  facts  are  now 
entirely  different,  and  obviously  their  contention  is  correct. 

In  tlie  circumstances  it  is  to  be  ]  egretted  that  the  Divi- 
sional Judge  went  out  of  his  way  to  assert  that  it  was  "  deplor- 
"  able  that  plaintiffs  should  be  induced  to  file  suits  like 
"  this  and  waste  money  on  them  because  their  legal  advis- 
"  ers  do  not  grasp  the  elementary  principles  of  law,"  and 
to  stigmatise  this  as 'a  meddlesome  suit."  These  observa- 
tions were  most  unfair  to  plaintiff's  and  their  legal  advisers 
and  were  quite  uncalled  for    and  unjustifiable. 

In  our  opinion,  plaintiffs  were  fully  justified  in  j^refeiring 
their  present  claim,  and  their  suit  must  have  succeeded  had  the 
learned  Judge  himself  adjudicated  upon  it  in  the  ordinary 
way  and  with  i-eference  to  elementary  principles  of  pleading. 

We  accept  the  appeal  and,  setting  aside  the  deciee  of 
the  Divisional  Judge,  we  restore  that  of  the  District  Judge. 
Respondent  must  pay  costs  tliroughout. 

Ap2)eal  accepted. 

No.  90. 

Before  Bon.  Mr.  Justice   JuUnstoiie   and  Hon.    Mr.  Judic, 
Rattigcin. 

NATHA  SINGH— (Defendant)— APPELLANT, 

Versus 

MANGAL  AND  0TH1^RS—(Pi.al\tiies.!— RESPONDENTS. 

Civil  Appeal  No.  875  of  1911. 

Custom— aduiiiiun— sister's  nir.-Bajica  Jals,  Xikodai  l.ihsil,  JuUuiidur 
district. 

Held,  ih-dt  it  had  not  beoii  proved  that  by  custom  among  Bajwa  Jal3, 
Nikodar  tahsil,  Jullundur  district,  the  adoptic^n  of  a  sister's  son  was  vaUd 
and  that  the  onus  of  proving  its  vaUdi'y  was  upon  the  latter. 

50  P.  K.  1893  (/''.  U.)  {!)  and  Civil  Appeal  No.  418  of  1891  (unpublished) 
referred  to. 


(1)  50  F.  R.  1893  {F.  B.)  {Uulla  v.  Budiu.). 
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Ftirther  appeal  from   the   de<yree   of  L.  B.   Leslie- Jones,  Esquire, 
BivisionalJudge,  Jullundur  Division,  dated  the  9th  May  1911. 

Duni  Chand  and  Badr-ud-Din,  for  appellant. 

Asquitli,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

l-i//i  May  1914.  Rattigau,  J. — The  parties  are  Bajwa  Jats  of  Nikodar  tahsil, 

Jullundur  district.  Plaintiffs  who  are  the  collaterals  in  the 
fourth  degree  of  one  Sawan,  deceased,  sue  for  possession  of  the 
land  left  by  the  (Jfeceased  on  the  allegation  that  the  defendant 
Natha  ^ingh,  the  son  of  Sawan's  sister,  took  possession  thereof 
upon  his  uncle's  decease  and  had  mutation  effected  in  his  name. 
The  defendant  pleaded  that  the  laud  in  dispute  had  not 
descended  from  an  ancestor  common  to  the  plaintiffs  and 
Sawan  ;  that  Sawan  had  adopted  defendant  in  his  infancy  and 
.  brought  him  up  as  a  son  ;  and  that  in  addition  Sawan  shortly 
before  his  death  had  made  a  gift  of  his  property  to  defendant. 

The  Subordinate  Judge  held  that  the  property  was 
ancestral  ;  that  plaintiffs  were  related  to  deceased  in  the  foui-th 
degree  ;  that  an  adoption  had  in  fact  taken  place  though  in  all 
probability,  only  shortly  before  the  execution  of  the  dsed  of 
adoption  which  was  dated  the  17th  March  190.^  ;  that  the  said 
adoption  was  invalid  by  custom,  and  finally  that  the  alleged 
gift  in  favour  of  defendant  had  not  been  proved.  He,  accord- 
ingly, granted  plaintiffs  the  decree  ji rayed  for. 

The  Divisional  Judge  on  appeal  agreed  with  the  Subordi- 
nate Judge  that  the  gift  had  not  been  proved  and  that  the 
alleged  adoption,  even  if  it  took  place  in  fact,  was  contrary  to 
custom  and  invalid.  He,  accordingly,  (without  coming  to  any 
finding  as  to  whether  the  property  was  ancestral  or  whether  an 
adoption  had  in  fact  taken  place),  dismissed  defendant's  appeal. 

A  further  appeal  has  been  filed  by  the  defendant  in  this 
Court,  and  the  main  contention  urged  on  his  behalf  is  that  there 
is  no  proof  that  the  land  in  question  is  ancestral  qiia  the 
plaintiffs  and  that  as  a  result,  the  mere  fact  of  his  adoption 
would  suflSce  to  oust  the  plaintiffs,  who  in  the  event  of  the 
property  being  self-acquired,  would  have  no  locus  standi  to 
contest  the  validity  of  the  adoption. 

After  hearing  lengthy  arguments,  we  ai^e  of  opinion 
that  plaintiffs  have  succeeded  in  showing  that  the  land 
in  suit  oiigiually  descended  from  the  common  ancestor, 
Gola,  who   founded    the   village   veiy   many    years  ago.     The 
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statement    made  by     the   proprietors     of    the  village    in    1885 

at    the   time     of     settlement    is    conclusive    upon     this    point. 

They   then   asserted     that   the   village  had    been    founded    by 

their   ancestor,    Gola,    and  that  the    lands    held  by   them  had 

descended    f-om  him,    though    in    the    course    of   time    various 

branches    of  the     family    had    divided     areas   inter    se.       The 

presumption     then   is    that    this    land,    which     was   originally 

ancestral,  has  continued  to  bear  the  same  character   and  it  was 

for  the   defendant  to  prove  that  it  had  lost  that  character.     He 

has   not   been   able   to   show   that  it  has  ever  passed  out  of  the 

hands  of  the  descendants  of  Gola,  and  in  these  circu^mstances  we  * 

must  hold  that  the  first  Court's  finding  is    correct  and  that  the 

land  is  ancestral- 

Upon  this  finding  it  is  hardly  necessary  fo'-  us,  in  face 
of  the  Full  Bench  ruling  No.  50  P.  E.  of  1?9.S  (1),  to 
add  that  the  07ius  of  proving  that  Bajwa  Jats  of  Jullundur 
District  rerognise  the  validity  of  the  adoption  of  a  sister's  son 
lay  very  heavily  upon  the  defendant.  The  instances  cited  by 
him  are  mostly  irrelevant  and  those  that  are  in  point  date  from 
a  time  long  since  past  and  it  is  impossible  to  obtain  full  details 
with  regard  to  the  circumstances  surrounding  them.  In  tl  e 
case  of  Amru,  for  instance,  he  is  said  to  have  given  three- 
fourths  of  his  land  to  his  daughter  before  the  first  settlement, 
but  we  have  no  particulars  as  to  whether  there  were  any 
reversioners  or  whether  they  consented  to  the  gift.  The 
other  instance  relates  to  a  case  of  a  daughter's  son  and  was 
decided  so  long  ago  as  1863.  On  the  other  hand,  in  addition 
to  the  Full  Bench  ruling  cited,  we  have  a  comparatively  recent 
decision  (Civil  Appeal  No.  418  of  1894)  by  a  Division  Bench 
of  this  Court  to  the  effect  that  the  adoption  of  a  sister's  son, 
or   a  gift   to   such  a   person,   is   not  allowed  by  custom  of  the 

Hindu  Jats  of  the  Jullundur  District. 

« 

Upon  these  authorities  we  agree  with  the  Courts  below 
that  the  adoption,  if  it  took  place  in  fact,  was  contrary  to 
custom  and  that  defendant  had  no  right  to  the  land  for  which 
plaintiffs  have  brought  the  present  suit.  The  appeal  is 
consequently  dismissed  with  costs. 

Appeal  dismissed. 
(1)  50  P.  R.  1893  (F.  B.)  (Ralla  v.  Budha). 
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No.  91. 

Before  Hon.  Mr.  Justice  SJiah  Din  and  Hon.  Mr.  Justice 

Scott-Smith. 

DEVI  DAS  AND  OTHERS— (Plaintiffs)— APPELLANTS. 

VersHs 

RAJA  KHAN  AND  OTHERS— (Defendants)— 

RESPONDENTS. 
Civil  Appeal  No.  1648  of  1912. 

Hindu  TyQW—sale  by  uidcnc  of  her  htisband's  land  icith  consent  <'f 
nearest  reversioner— siiit  by  more  dhtant  reversioners  challenging  the  sale. 

Mussammat  L  ,  ividow  of  one  K.  C,  deceased,  and  S.  D  ,  first  cousin  of  K.  C, 
?old  a  portion  of  the  land  left  by  him  to  R.  K.— PiaiutifEs,  who  were  more  distant 
reversioners  of  K.  C.^broiight  the  present  suit  for  a  declaration  that  the  sale 
shall  not  affect  their  reversionary  rights  after  the  widow's  death.  The  first 
Court  held  that,  although  the  land  was  not  ancestral  qua  the  plaintiffs,  they,  as 
collaterals  of  K.  C,  could  contest  the  sale  by  his  widow,  that  the  sale  was  not 
for  legal  necessity,  and  that  it  was  not  validated  merely  by  the  consent  of 
S.  T).,  who  was  the  nearest  reversioner  at  the  date  of  sale.  On  appeal  the 
Divisional  Judge  agreed  with  the  first  Court  hat  plaintiffs  were  the  collater- 
als of  K.  C  and  that  the  sale  was  not  for  legal  necessity,  but  held,  differing 
from  that  Court,  that  as  the  nearest  reversioner  of  K.  C  had  consented  to  the 
sale,  the  plaintiffs  could  not  challenge  it. 

Held,  that  an  alienation  by  a  Hindu  widow  of  her  deceased  husband's 
estate  without  justif\-ing  legal  necessity  is  not  validated  by  the  consent  of  the 
nearest  reversioners,  unless 

(a)  in  a  case  in  which  the  alienation  relates  to  a  portion  of  the  estate, 
it  is  found  on  the  facts  of  the  case  that  such  consent  gives  rise  to  a 
presumption  either  of  the  existence  of  necessity  or  of  reasonable  inquiry 
and  honest  belief  as  to  itd  existence  or 

(b)  in  a  case  where  the  alienation  is  of  the  uhrAe  estate,  the  consent  is 
capable  of  being  supported  by  reference  to  the  theory  of  the  relinquishment 
of  the  widow's  entire  interest  and  consequent  acceleration  of  the  interest  of 
the  consenting  heirs. 

The  case  was  remanded  to  the  lower  Appellate  Court  for  re-decision  in 
accordance  with  the  above  principle. 

/.  L  R.  20  All.  1  (P.  C)  (1;  explained.  I.  L.  R.  40  Cal.  721  (F.  B.)  (2) 
followed  and  I.  L.  R.  6  All.  116  (F.  B.)  fSi,  /.  L.  R.  10  Cal.  1102  (F.  B.)  (i), 
I.  L.  R.  17  Cal.  896  (5;.  I.  L.  R.  21  Mad.  128  (6,1,  /.  L.  R.  25  Bom.  129  (7j, 
7.  L.  R.  31  Mad.  366  (F.  B.)  fSj.  7.  L.  72.  32  All.  176  (%  I.  L.  R.  34  All. 
129  (lOj,  1.  L.  R.  34  Bom.  165  fll),  13^7?.  L.  R.  940  (12  ,  14  B.  L.  R.  602  (13) 

'        fll  (1907)  7.  L.  R-  30  All.  1  (P.  C)  (Bajraurji  Simjh  v.  Manokarnika). 

(2)  (1913)  7.  L.  R.  40  Cal.  721  (F.  B.)  {Deri  Prasad  v.  Golap  Bhaqat). 

(3)  (1883>  I.  I'.  R.  6  All.  116  (F.  B.)  (Ramphal  Rai  v.  Tula  Kuarij. 
(A)  (1884)  7.  L.  R.  10  Cal.  1102  (F.  B.)  (Xohokishore  v.  77an  Nalh). 

(5)  QSOO;  I.  L.  R.  17  Cal.  896  (Radha  Shyam  v.  Joy  Ram). 

(6)  (1897)  7.  L.  R.  21  Mad.  128  (Marudamuthu  v.  Srinivasa  Pillai). 

(7i  (1900;  I.  L.  7?.  25  Bom.  129  (Vinayak  Vithal  v.  Goxind  Venkatcsh). 
(8)  (1907)  7.  L.  72.  31  Mad.  ZGG  (F.B.){Ranfjappa  Naikv.KamtiNaik). 
r9)  ''1910)  7.  L.  R.  .32  .4//.  176  {Baktauar  v.  Bhar/wana). 
aO)  (1911)  7.  L.  R.  34  All.  129  (Ahdulla  v.  Ram  Lai). 

(11)  (1909)  I.  L.  R.  34  Bom.  165  (Pilu  v.  Bahaji). 

(12)  (1911)  13  Bom.  L.  R.  040  (Ramkrishna  v.  Tripurabai). 

(13)  (1912)  14  Bom.  L.  R   602  {Abhesang  Tirabhai  v.  Raisang  Fatesang). 
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17  Cal.  W  N.  1062  (1),  /.  L.  R.  .35  Cal.  939  (2),  12  Mad.  L.  T.  325  (3), 
23  Mad.  L.  J.  363  (4),  4(1  P.  R.  1912  (p.  171)  (5),  I.  L.  R.  21  All.  71 
(P.  C.)  (6j,  and  /.  L.  72.  19  Cal.  236  (P.  C.)  (7J,  referred  to  ;  also 
Rama  Krishna's  Hindu  Law,  Vol.  IT  (1913  edition),  pp.  346-357. 

Second   appeal  from   the  decree     of  A.    E.    Martinean,    Enquire, 
Divisional  Judge,  Uaioalpindi,  dated  the  ISth  May  1912. 

Gobind  Das,  for  appellaiit.s. 

Muhammad  Tqbal  and  Kanwar  Sain,  for  i^e.spondents. 

The  judgment  of  tlie  Court  was  delivered  by — 

Shah  Din,  J. — The  facts  of  this  ease  are  briefly  these  : — By  9t)th  May  19 1 4. 
a  registered  deed,  dated  the  25th  October  1909,  Mussammat 
Lajwanti,  defendant  No.  1,  widow  of  Kishan  Chand,  and 
Shankar  Das,  defendant  No.  2,  first  cousin  of  her  deceased 
husband,  sold  a  portion  of  the  land  left  by  Kishan  Chand,  which 
Mus.sammat  Lajwanti  was  holding  on  the  usual  widow's  life- 
estate,  to  Raja  Khan,  defendant  No.  3.  On  the  29th  April 
1911  the  present  suit  was  brought  by  Ram  Chand  and 
Mussammat  Nanki,  daughter  of  Dittoo  Mai,  for  a  declaiatiou 
that  the  sale  of  the  land  in  question  in  favour  of  Raja  Khan 
shall  not  affect  their  reversionar3'  rights  after  the  death  of 
Mussammat  Lajwanti.  Ram  Chand  died  during  the  pendency 
of  the  suit  in  the  fii\st  Court,  and  his  sons,  Devi  Das  and 
Deputy  Lai,  were  brought  on  the  record  as  his  legal  representa- 
tives. 

In  answer  to  the  plaintiffs'  suit,  the  defendants  pleaded 
that  the  plaintiffs  were  not  the  reversioners  of  Kishan  Chand, 
deceased,  hn.sband  of  Mussammat  Lajwanti  ;  that  the  land  in 
suit  was  not  anciestral  ;  and  that  Shankar  Das,  defendant  No.  2, 
who  was  the  presumptive  heir  at  the  time  when  the  sale  was 
made,  having  assented  to  the  sale  by  joining  as  a  co-vendor  with 
the  widow,  the  plaintiffs  wei^e  precluded  from  contesting  the 
validity  of  the  sale. 

The  District  Judge  held  that  the  plaintiffs  were  the 
collaterals  of  Mussammat  Lajvvanti's  deceased  husband  ;  that, 
although  the  land  was  not  ancestral  property,  qua  the  plaintiffs, 
they  could  contest  the  sale  by  the  widow  ;  that  the  sale  was 
not  validated  merely  by  the  consent  of  Shankar  Das,    defendant 

(1)  (1913)  17  Cal.  W.  N.  10G2  (Gopeslmar  v.  Durgamani). 

(2)  (1908)  7.  L.  R.  35  Cal.  939  (Pulin  Chandra  v.  Bolai  Mandal). 

(3)  (1912)  12  Mad.  L.  T.  325  \  [Mattavwody  Raghupathy  v.  Kattamoody 

(4)  (1912)  23  Mad.  L.  J.  363  j       Kannamma). 

(5)  46  P.  R.  1912  (p.  171)  (Tek  Chand  v.  MiLSsammat  Gopal  Devi). 

(6)  (1898)  7.  L.  R.  21  All.  71  (P.  C.)  (Sham    Sundar    Lai  v.   Achhan 

Kunxoar). 

(7)  (1891)  /.  h,  R.  19  Cal.  236  (P.  C.)  {BehaiiLal  v.  Madho  Lai). 
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Xo.  2,  who  Avas  the  nera'cst  reversioner  at  tlie  date  of  the  sale  ; 
and  that  the  sale  had  not  been  made  for  legal  necessity. 

In  support  of  liis  view  i^egarding  the  non-validation  of  the 
bale  by  the  consent  of  the  nearest  reversioner  Ihe  District 
Judge  relied  on  the  Full  Bench  decision  of  the  Allahabad  High 
Court  in  I.  L.  B.  6  All  116  (1).  As  a  result  of  the  alcove 
findings,  the  Distiict  Judge  decreed  the  plaintiffs'  claim. 

On  apj)eal  the  leained  Divisional  Judge  agreed  with  the 
District  Judge  that  the  plaintiffs  were  the  collaterals  of  Kishan 
Chand,  and  that  the  sale  was  not  made  for  legal  necessity  ; 
but  following  the  decision  of  their  Lordships  of  the  Privy 
Council  in  the  case  of  Bajrmuji  Singh  and  another  v.  Manokarnika 
BaH^h  Singh  (/  L  B.  30  ^1//  ,  p.  1)  (2)  he  held,  differing  from 
the  District  Judge,  tliat  the  nearest  reversionc:-  df  the  widow's 
husLand  h.aving  consented  to  the  sale  in  quest im  the  plaintiffs 
C3uld  not  challenge  i''.  He  accordingly-  accepted  the  appeal 
and  dismissed  '.he  plaintiffs'  suit. 

The  plaintiffs  have  pr.  fjired  a  second  jippeal  to  this  Court, 
and  their  learned  pleader  has  urged  that  the  Divisional  Judge 
has  not  cori'cctly  understood  the  decision  of  the  Judicial 
Committee  in  I.  L.  7?-.  30  All.  p.  1  (2),  and  tiiat  that  decision 
is  no  authority  for  the  proposition  that  in  all  cases  and  under 
all  cii'cumstances  the  consent  of  the  next  reversioner  of  a  Hindu 
widow  in  possession  of  her  husband's  estate  to  an  alienation  of  a 
portion  of  that  estate  validates  the  alienation  and  debars  the 
more  remote  reversioners  from  contesting  it.  It  is  admitted 
that  the  parties  are  governed  by  Hindu  Law. 

The  Privy  Council  decision  on  which  the  Divisional  Judge 
lias  relied  has  been  tlie  subject  of  consideration  by  the  High 
Courts  in  this  country,  and  we  have  been  i  eferred  to  a  lai'ge 
number  of  recent  decisions  bearing  on  the  point  before  us.  The 
appellants'  pleader  has  cited  I.  L.  7?.  31  Mad.  oG6  (F.  B.)  (3)  ; 
/.  L.  R.  32  All.  176  (4)  ;  /.  L.  R.  34  AIL  129  (5)  ;  /.  L.  R.  34, 
Bom.  165  (6)  ;  13  B.  L.  B.  940  (7)  ;  J4  B.  L.  B.  602  (8)  ; 
;-.  L.   B.  40    Cal.   721    F.  B.    (9)  ;  and  17  (7.    W.  N.  10G2  (10), 


(1)  (188.3.  /.  L.  R.  fl  All.  IIG  (F.  B.)  (Ramphal  Red  v.  Tula  Kuari). 

(2)  (1907)  I.  L.  R.  .30  All.  1  (P.  C.)  (Bajrangi  Simjli  v.  Manokarnika). 
{li)  (1907)  /.  L.  R.  .31  Mad.  306  {F.  B.)    (Rangappa    Naik    v.    Kamti 

Naik). 

(4)  (1910)  /.  L.  R.  .32  All.  170  {Bakhtaicar  v.  Bhagicana). 

(5)  (191  Ij  /.  L.  R.  .34  AH.  129  [Abdulla  v.  Ravi  Lab. 
(fj)  (1909;  I.  L.  R.  .34  Bom.   105  (Pilu  v.  Bahaji). 

(7)  (1911)   13  Bom.  L.  R.  MO  (Ramkruhna  v.  Tripurahai). 

(8)  (1912)  14  Bom.  L.  R.  G02  {Abhesavij  Tirahhai  v.  Rauanq  Fatesang) 
(.9)  (1913;    7.    L.  R.    40   Cal.    721    {F.    B.)    (Devi   Prasad    v.    Golap 

Bharjalj. 
(10)  (1913^  17  Cul.  W.  N.  10G2  {Gopeahioar  v.  Durgamani). 
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On  the  other  Land,  the  Counsel  for  the  respondents  (for  the 
widow  and  for  the  vendee,  respectively)  have  relied  npon  7.  L. 
E.  35  Cal.  939  (1)  ;  12  M.  L.  T.  325  (2)  ;  23  M.  L.  J.  363  C3) 
and  46  P.  R  1912  (at  page  171  (4)  ).  The  whole  case-law 
ujjon  the  subject  is  carefully  summarised  in  Rama  Krishna's 
Hindu  Law,  Volume  II  (edition  of  1913),  pages  346-i57. 

In  the  Privy  Council  case,  I.  L.  B.  30  All  p.  1  (5^,  the 
widow  had  made  sales  for  valuable  consideration  of  successive 
portions  of  her  husband's  property  to  her  own  son-in-law,  and 
the  sales  taken  together  covered  the  whole  estate.  These 
sales  were  made  without  legal  necessity,  and  tbe  consent  of  the 
reversionary  heirs  of  the  widow's  husband  Avas  not  obtained 
when  the  saks  were  made-  Subsequently  some  of  the  rever- 
sioners, who  were  at  the  time  admittedly  the  nearest  reversion- 
ary heirs  to  her  husband's  estate,  executed  two  deeds  of 
relicquishment  in  favour  of  the  widow  for  a  certain  considera- 
tion and  ratified  the  sales  that  had  been  made  by  her  to  her 
son-in-law.  After  the  widow's  death  the  property  sold,  which 
consisted  of  revenue  paying  land,  was  duly  mutated  in  the 
name  of  the  son-in-law  ;  but  after  the  death  of  the  son-in-law 
the  sons  of  some  of  the  reversioners  who  had  consented  to  the 
sales  by  the  widow  brought  a  suit  in  their  capacity  of 
reversionaiy  heirs  of  the  widow's  husband  for  possession  of  the 
estate. 

One  of  the  questions  for  decision  before  their  Loixlships  of 
the  Privy  Council  was  whether  the  consent  of  the  fathers  of  the 
plaintiffs,  who  were  the  nearest  reversionary  heirs  at  the  time 
of  the  sales  by  the  widow  and  who  had  subsequently  ratified 
the  sales  for  consideration,  did  not  debar  the  plaintiffs  from 
questioning  the  validity  of  those  sales. 

In  the  course  of  their  judgment,  after  referring  to  two  cf 
their  previous  decisions  bearing  upon  the  question  of  the 
validation  of  an  alienation  made  by  a  Hindu  widow  without 
legal  necessity  by  the  consent  of  her  husband's  kindred,  their 
Lordships  ob.serve  that  upon  the  practical  application  of  the 
general  principle  laid  down  in  those  decisions  there  has  been 
much  discussion  in  the  High  Courts  in  India.  They  then  refer 
to  the  decision  of  the  Allaliabad  High    Court    in    I.  L.  li.  6  .4/^ 


(1)  (1908)  1.  L.  R.  35  Cat.  939  fPulin  Chandra  v.  Bolai  Mandal). 

(2)  (1912)  12  Mad.  L    T.  325  \  Kattamoody  Eaghvpalhy  v.  Kattamoodv 

(3)  (1912)  23  Mad.  L.  J.  363  )      Kannamma). 

(i)  46  P.  R.  1912  (p.  171)  Tc-k  Chand  v.  Mu&sammat  Gopal  Devi). 
(5;  (1907)  /.  L.  R.  30  All.  1  (P.  C.)  [Bajrangi  Singh  v.  Manokarnika). 
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116  (F.  B.)  (1)  to  the  effect  that  the  consent  of  the  heir 
presumptive  to  an  alienation  bj  a  widow  was  not  sufficient  to 
defeat  the  rights  of  a  more  remote  reversioner,  and  that  an 
assignment  bj  the  widow  to  the  heir  presumptive  has  no 
greater  effect  in  his  favour  than  it  would  have  had  if  he  were 
a  stranger.  Reference  is  then  made  to  two  decisions  of  the 
Calcutta  High  Court,  I.  L.  B.  10,  Cal  1102,  F.  B.,  (2) 
and  I.  L.  B.  17,  Gal.  896,  (3)  and  to  the  Full  Bench 
decision  of  the  Madras  High  Court  in  I.  L.  B.  21,  Mad  128,  (4) 
as  laying  down  the  principle  that  if  a  Hindu  widow  was 
competent  to  surrender  her  whole  estate  to  the  next  heir  of  her 
husband  it  followed  as  a  legitimate  consequence  that  she  could 
also  alienate  it  with  his  consent  without  any  legal  necessity. 

Next  their  Lordships  refer  to  the  ruling  of  the  Bombay  High 
Court  in  I.  L.  B.,  25,  Bom,  ]29  (.5),  and  quote  with  approval 
the  view  of  Ranade,  J,,  that  in  order  to  validate  an  alienation 
by  a  widow  otherwise  than  for  legal  necessity  the  consent  of  the 
reversioners  must  be  of  such  kindred  the  absence  of  whose 
opposition  raises  the  presumption  that  the  alienation  was  a  fair 
and  proper  one.     Their  Lordships  then  go  on  to  observe  : — 

"  Tho  principle  being  thus  admitted  by  the  High  Courts  iu 
'^  India,  the  question  oi  the  qiiau turn  of  consent  necessary  only 
"  remains.  The  High  Court  of  Allahabad,  indeed,  does  not 
"  recognize  the  validity  of  surrenders  in  favour,  or  alienations 
"  with  the  consent,  of  presumptive  reversioners,  so  as  to  defeat 
"  the  title  of  the  actual  reversioner  at  the  time  of  the  widow's 
"  death.  But  this  restriction  is  at  variance  with  the  principle 
"  itself,  and  is  not  in  accordance  with  practice  iu  other  parts 
"  of  India  in  which  the  Mitakshara  law  prevails  *  *  * 
"  They  (their  Lordships)  agree  with  the  High  Court  of  Calcutta 
"  Jiadha  SJnjam  Sircar-  v  Joy  Bavi  Senapati  (3)  that  ordinarily  the 
'*  consent  of  the  whole  body  of  persons  constituting  the  next  rever- 
"  sion  should  be  obtained,  though  there  may  be  cases  iu  Avhicli 
"  special  cii'cumstances  may  render  the  strict  enforcement  of  this 
"  rule  impossible." 

In  the  next  paragraph  their  LordHhips  apply  the  rule  above 
enunciated  to  the  case  before  them,  and  at  the  same  time  point 
out,  as  found  by  the  Judicial  Commissioner  of  Oudh,  that  of  tho 
seven  reveisionary  heirs  who  had  executed  deeds  of  relinquish- 
nit'iit  in  filvoin  oF  the    widow    two    were    four   def>:rees   removed 


(Ij  (lS«:jj  I.  L.  R.  (J  All.  ]1G  (F.  B.)  {Ramphal  Rai  v.  Tiibi  Knarl). 

C2)  (18Mj  /.  L.  R.  10  Cal.  11()L>  (/''.  /;.)  {Noboki^horc  v.  ILuri  Sulk), 

(3)  (IM'O;  1.  L.  R.  17  Cal.  b"JU  {Radha  Sliyani  v.  Juy  Rum). 

(4)  (18!i7)  I.  L.  R.  21  Mad.  128  {Marudamulliu  v.  Srinitasu  Pillai). 
(5;  (1%0;  1.  L.  R.  25  Bum.  129  {Vimiyak  Vithal  v.  Govind  Venkatesh). 


\ 
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and  five  were  five  degrees  removed  from  the  common  ancestor 
of  themselves  and  the  widow's  deceased  husband.  There  did 
not  appear  to  have  been  alive  at  the  time  of  the  sales  by  the 
widow  any  other  reversi'onary  heirs  at  all  in  the  line  of  the 
common  ancestor. 

Then  follows  what  appears  to  be  an  important  passage 
in  the  judgment  : — "  Their  Lordships  agree  with  the  Judicial 
"  Commissioner  that-  the  consent  of  these  persons  was  sufficient, 
"  and  that  it  is  immaterial  that  it  was  given  after  the  execution 
"  of  the  deeds.  *  *  *  The  appellants  who  claim  through 
"  Matadin  Singh  and  Baijnath  Siugli  must  be  held  bound  by 
"  the  consent  of  their  fathers." 

From  the  judgment  of  their  Lordships  three  important 
facts  emerge  with  sufficient  clearness  :  — 

(1)  that  the  widow  had  sold  the  whole  estate  of  her 
husband  to  a  stranger  for  valuable  consideration. 

(2)  that  the  whole  body  of  the  nearest  reversioners  of 
her  husband  (indeed,  according  to  the  Judicial  Commissioner, 
the  whole  body  of  reversioners),  had  ratified  the  sales  and 
assented  to  them  after  receiving  consideration  for  their  ratifica- 
tion and  assent. 

(3)  that  the  suit  wliich  was  brought  to  contest  the 
sales  was  bi'ought  by  the    sons  of  the  consenting  reversioners. 

The  appellants'  learned  pleader  has  argued  with  great 
force  that  the  ruling  cf  their  Lordships  in  Bajrangis  case  (1), 
must  be  interpreted  by  the  light  of  the  facts  of  that  case  and 
of  the  observations  niade  by  their  Lordships  in  the  course  of 
their  judgment,  and  that  their  Lordships  did  not  intend  to 
lay  down  the  broad  proposition  that  in  all  cases  and  under  all 
cii'cumstances  the  mere  assent  of  the  nearest  reversionary 
heir  to  an  alienation  made  by  a  Hindu  widow  without  justifying 
legal  necessity  debars  the  more  remote  reversionary  heirs  from 
contesting  that  alienation. 

After  careful  consideration  ol  r.he  decisions  of  the  High 
Courts  of  Madras,  Allahabad,  Bombay  and  Calcutta,  to  which 
reference  has  been  made  above,  mp,  are  of  opinion  that  tlio 
view  of  the  Divisional  Judge  in  this  case  cannot  be  sustained. 
It  is  unnecessary  for  us  to  discuss  in  this  place  the  above 
mentioned  decisions  of  the  High  «^ourts  in  which  the  Piivy 
Council  case  has  been  considered  and  explained,  as  it  is  sufficient 
to  say  for  our  present  purpose  that  we  entirely  agree  in  tlie 
view  of  the  law  as  propounded  in  thtj  recent  Full  Bench  decisiju 
of  the  Calcutta  High  Court  in  I.  L.  R.  40  Cal.  721  (2). 

(Ij  (1907)  /.  L.  R.  30  All.  1(P.  C.)  (Bajrangi  Singh  v.  Manokarniku). 
(2)  (1913)  /.  L.  R.  40  C'.il.  721  (F.  B.)  {Debt  Pia^cai  v.  Golap  Blwyat). 
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In  that  case  the  question  referred  to  the  Fall  Bench  was 
tills — "  Is  the  alienatiou  by  way  of  mortgage  by  a  Hindu 
"  widow  of  a  portion  of  the  estate  of  her  husband  without  any 
"  proved  legal  necessity,  but  with  the  consent  of  the  nearest 
"  i-eversioner  for  the  time  being,  valid  and  binding  on  the 
"  actual   reversioner    who    is    not    the    heir    of    the    cousentinsr 


revei'sioner 


After  a  full  discussion  of  the  several  Privy  Council  deci- 
sions, including  the  decision  in  Bajrangis  case,  bearing  on  the 
question  referred,  the  learned  Chief  Justice,  Sir  Lawrence 
Jenkins,  sums  up  the  result  of  the  authorities  as  follows  : — • 

"  The  result,  then,  of  the  authorities  binding  on  us  appears 
"  to  me  to  be  thus.  To  uphold  an  alienatiou  bj  a  widow  of 
"  her  deceased  husband's  estate  where  she  is  his  heir  it  should 
"be  shown — (i)  that  there  was  legal  necessity,  or  (ii)  that 
•'  the  alienee,  after  reasonable  enquiry  as  to  the  necessity,  acted 
"  houestly  in  the  belief  that  it  existed,  or  (m)  that  there  was 
"  such  consent  of  the  next  heirs  as  would  raise  a  presumption, 
"  either  of  the  existence  of  necessity,  or  of  reasonable  inquiry 
"  and  honest  belief  as  to  its  existence,  or  {iv)  that  there  was 
"  a  consent  of  the  next  heirs  to  an  alienation  capable  of  being 
"  supported  by  reference  to  the  theory  of  the  relinquishment 
"  of  the  widow's  entire  interest  and  consequent  acceleration 
"  of  the  interest  of  the  consenting  heirs.  "Where  any  one  of 
•'  the  first  three  positions  is  established,  the  alienation  may 
"  be  of  the  whole  or  any  part  of  the  husband's  estates,  but 
"  where  the  fourth  alone  is  proved,  then  the  alienation  must 
"  be  of  the  whole, 

"  Here  the  alienation  is  only  of  a  part  of  ths  luisband's 
*'  estate,  and  that  by  way  of  mortgage,  so  that  the  fourth 
"  position  carnot  apply. 

"  I  would  therefore  answer  the  question  propounded  by 
'*  saying  that  the  alienation  by  way  of  mortgage  by  a  Hindu 
*'  widow  as  heiress  of  a  portion  of  the  estate  of  her  deceased 
"  husband,  Avithout  proof  either  of  legal  necessity  or  of  reason- 
"  able  enquii'y  and  honest  belief  as  to  its  existence,  but  with 
*'  consent  of  the  next  reversioner  for  the  time  being,  will  be 
"  valid  and  binding  on  the  actual  reversioner  if  the  presumption 
"  of  legal  necessity  or  of  reasonable  enquiry  acd  honest  belief 
"  raised  by  such  consent  is  not  rebutted  by  nv>vc  cogent    proof." 

Another  member  ff  the  Full  Benth,  Sir  A.ihutosh 
Mookerjee,   after   referring    to    the    theory  mnin'aiued  by  Lord 
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Davey  in  I.  L.  U.  21,  All.  71  (1),  that  consent  of  reversioners 
merely  aifords  proof  of  the  pi^opriety  of  t^e  alienation  by  the 
widow,  and  also  to  the  doctrine  of  surrender  of  the  estate  by 
the  widow  in  favour  of  the  next  reversioner  as  explained  bj' 
Lord  Mori  is  in  I.  L.  B.  19,  Gal.  236  (2)  goes  on  to  say  : — 

'■  The  two  doctrines  tbus  formulated  and  applied,  came 
"  up  for  examin.ation  by  their  Lordships  of  the  Judicial  Com- 
"  mittee  in  Bajrancji  Singh  v.  Manoharnika  Bakhsh  Singh  (3),  and 
"  it  is  remarkable  that  neither  theory  was  expressly  repudiated 
"  or  approved,  though  detailed  reference  was  made  to  judicial 
"  decisions  in  which  either  the  one  or  the  other  principle  had 
"  found  acceptance-  Tinder  these  circumstances,  I  think,  the 
"  inference  may  legitimately  be  drawn  from  the  decision  of 
'■•  their  Lordships  in  Bajrangi  Singh  v.  Manoharnika  BakJifih 
"  Singh  (3)  that  both  the  do.:-trines  are  well  founded  on  principle  ; 
"  the  only  question  is,  what  are  the  limitations  or  qualifications, 
"  if  any,  subject  to  which  each  of  these  doctrines  has  to  be 
"  applied.  If  the  widow  has  alienated  the  whole  of  the  estate 
"  of  her  husband  with  the  consent  of  some  only  of  the  immediate 
"  reversioners,  or,  if  she  has  alienated  a  part  only  of  the  estate 
"  of  her  hasband  with  the  consent  of  all  the  immediate 
"  reversioners,  or,  again,  if  she  has  alienated  part  of  the  estate 
"  of  her  hu.sband  with  the  consent  of  some  only  of  the  immediate 
"  reversioners,  the  consent  merely  furnishes  evidence  of  the 
"  propriety  of  the  transaction  or  of  the  fact  that  the  transferee 
"  has  taken  after  due  enquiry  as  to  the  existence  of  legal 
"  necessity. 

"  The  presumption  which  thus  arises  from  the  consent  of 
"  the  reversioners  is  not  conclusive  and  is  rebuttable  ;  but, 
"  plainly,  thei^e  is  no  room  for  the  ap[)lication  of  the  relinquish- 
"  ment  theory.  In  each  of  these  cases,  either  the  widow  does 
"  not  absolutely  convey  and  destroy  her  limited  estate  or  she 
"  does  not  accelerate  the  estate  of  the  entire  body  of  immediate 
"  reversioners. 

"  On  the  other  hand,  if  the  widow  transfers  the  entire  estate 
"  of  her  husband  with  the  consent  of  the  whole  body  of  imme- 
"  diate  reversioners,  the  relinquishment  theory  becomes  forthwith 
"  applicable  ;  the  position  is  precisely  the  same  as  if  the  widow 
"  had  withdrawn  completely  and  in  its  entirety  her  own  qualified. 
"  estate,  and  the  whole  estate  had  vested  at  once  in  the  entire 
"  body  of   immediate    reversioners    who,  upon  this   acceleration 

(1)  (1898)    /.   L.  R.  n   All.    71  (P.  C.)   {^Sham  Sui.dar  Lai  v.  Achhan 

Kumcar). 

(2)  (1891)  I.  L.  R.  19  Cal.  236  (P.  C.)  {Behari  Lai  v.  Madho  Lai). 
(3>  (1907)  /.  L.  R.  30  All.  1  (P.  C.)  {Bajrangi  Singh  v,  Manoharnika). 
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"  of  tbeii'   est'.ite,   bad   conveyed   an     absolute    interest  to   tbe 
"  transferee. 

"  Tbe  distinction  between  tbe  two  cbxsses  of  cases  is  fuii- 
"  damental  and  well  niaiked,  and  if  it  is  borne  in  mind,  we  can 
"  appreciate  witbout  difficulty  wby  Sir  Andrew  Scoble  observes 
"  in  Bajrangi  Singh  v.  Manokarnika  Bakhsh  Singh,  tbat 
"  ordinarily  tbe  consent  of  tbe  wbolo  bodj-  of  persons  constituting 
"  tbe  next  reversioners  sbould  be  obtained,  as  laid  down  in 
"  Ba'dha  Shyam  Sircar  v.  Joy  Ram  Senapati  (1),  but  tbat 
"  tbere  may  be  cases  in  wbicb  special  circumstances  may 
"  render  the  strict  enforcement  of  this  rule  impossible. 
"  This  view  is  consistent  only  with  the  doctrine  tbat  consent  of 
"  reversioners,  in  certain  classes  of  cases  as  already  explained, 
"  merely  furnishes  presumptive  evidence  of  the  propriety  of  tbe 
"  transaction ;  from  this  standpoint,  tbe  rule  laid  down  in 
"  J?G?>rp/ioZ  llaiv.  Tula  Knari  (2),  cannot  bo  sustained." 

Tbe  same  learned  Judge  then  sums  up  the  result  in  the.se 
terms  : — 

"  Upon  an  examination,  then,  of  the  texts  and  judicial 
"  decisions  applicable  to  this  matter,  and  upon  a  review  of  the 
"  principles  which  underlie  them,  the  following  propositions 
"  appear  to  be  deducible  :  — 

"  (^)  When  a  Hindu  widow  has  alienated,  in  whole  or  in 
"  part,  the  estate  inherited  by  her  from  her  husband,  the 
"  transferee  can  establish  a  good  title  as  against  the  i-eversionary 
"  heir  after  her  death,  if  he  proves  that  the  alienation  was  made 
"  by  her  for  purposes  of  legal  necessity. 

"  (u)  When  a  Hindu  widow  has  alienated,  in  whole  or  in 
"  part  the  estate  inherited  by  her  from  her  husband,  the  trans- 
"feree  can  establish  a  good  title  as  against  the  reversionary  heir 
*'  after  her  death,  if  he  proves  that  he  made  proper  and  bona  fide 
"  enquiry  as  to  the  actual  existence  of  legal  necessity,  and  did 
"  all  tbat  was  reasonable  to  satisfy  himself  as  to  the  existence 
"  of  such  necessity. 

'•  (zu)  When  a  Hindu  widow  has  alienated,  in  whole  or  in 
"  part,  the  estate  inherited  by  her  from  her  husband,  with  the 
"  consent  of  the  reversionary  heirs,  such  consent  may  raise  tbe 
*'  presumption  that  tbe  transfer  was  for  legal  necessity  or  that 
"  the  transferee  had  made  proper  and  bona  fide  enquiries  and 
"  had  satisfied  himself  as  to  the  existence  of  such  necessity. 
*'  The  quantum  of  consent  necessary   to   raise   this   presumption 

(1 )  (1890)  I.  L.  R.  17  Cal.  896  {Radlia  Shyam  v.  Joy  Ram). 

(2)  (8883;  7.  L.  R.  6  -4//.  II G  (F.  B.)  {Ramphal  Rni  v.  Tula  Kuari). 
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"  depends  upon  the  facts  of  each  particular  case,  and  in  all  ca'ses 
"  the  presumption  ra'sed  by  such  occurrence  on  the  part  of  the 
"  reversioners  is  rebuttable. 

(w)  When  a  Hinda  widow  hag  alienated  her  entire  interest 
**  in  the  estate  inherited  by  her  from  her  husband,  with  the 
"  consent  of  the  whole  body  of  persons  entitled  to  succeed  as 
"  immediate  reversionary  heirs,  the  transferee  acquires  a  good 
"  title  as  against  the  actual  reversionary  heirs  at  the  time  of 
"  her  death." 

In  the  result,  Sir  Ashutosh  Mookerjee  concurred  with  the 
learned  Chief  Justice  iu  the  answer  proposed  by  him  to  the 
reference. 

This  decision  of  the  Calcutta  High  Court  is,  in  our  opinion, 
perfectly  sound,  and  we  have  no  hesitation  in  following  it. 

The  ruling  of  this  Court,  No.  46,  P.  K.  1912  (1),  which  has 
been  relied  on  by  the  respondents'  counsel,  is  not  d'reotly 
applicable  to  the  facts  of  the  case  before  us.  There,  the  nearest 
reversioners  of  the  widow's  husband  who  had  cousented  to  the 
alienation  by  the  widow  hal  male  issue,  and  it  is  pointed  out 
by  this  Court  that  the  chances  of  the  then  plaintiffs  (he  being 
a  more  remote  reversioner  succeeding  to  the  property  in  su't 
by  inheritance  were  very  remote  and  insufficient  to  support  a 
suit  for  a  declaration  of  the  invalidity  of  the  alienation  under 
section  42  of  the  Specific  Relief  Act.  The  reference  to 
BajrangVs  case  at  page  171  was  in  the  nature  of  obiter  dictum^ 
and  it  seems  to  us  that  the  learned  Judges  did  not  feel  called 
npon  to  consider  and  lay  down  in  clear  terms  what  the  real 
effect  of  the  decision  of  their  Lordships  of  the  Privy  Council  on 
that  case  was.  It  is  significant,  however,  that  the  learned 
Judges  explicitly  stated  in  the  paragraph  relied  upon  that  the 
consent  of  the  nearest  reversioners  concerned  must  be  a  hona 
fide  one. 

In  the  case  before  us  the  learned  Divisional  Judge  has 
diflmissed  the  suit  of  the  plaintiffs  simply  and  solely  on  the 
ground  that  they  are  debarred  from  suing  by  reason  of  the 
consent  of  the  nearest  reversioner,  Shankar  Das,  to  the  sale 
by  the  widow  in  favour  of  Raja  Khin.  This  position  is 
untenable,  and  the  question  of  the  effect  of  the  consent  of 
Shanker  Das  on  t'e  plaintiffs'  claim  must  be  decided  with 
reference  to  the  considerations  laid  down  by  the  Calcutta  High 
Court  in  the  Full  Bench  decision  above  referred  to. 

We  observe   that  the   Divisional   Judge   has  not  recorded 

considered   findings   on  the  questions   whether  the  plaintiffs  are 

(1)  46  P.  R  1912  {Tek  Chand  v.  Musmmmat  Gopal  Devi).  " 
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the  reversiouaiy  lieirs  of  Kislian  Chaud,  deceased,  and  whether 
the  sale  by  the  widow  was  for  legal  necessity;  and  he  must 
record  fresh  findings  on  these  two  po"nts  after  careful  considera  - 
ftion  of  I  the  evidence  adduced  by  the  parties.  He  must  also 
decide  whether  or  not  there  are  any  other  reversionary  heirs  of 
Kishan  Chacd,  deceased,  between  Shankar  Das  and  the  plain- 
tifFs,  and  if  there  are  any  other  reversioner?,  how  the  fact  of 
their  existence  would  affect  the  plaintiffs'  claim. 

F.  r  the  foiegoing  rea.sons,  we  accept  the  appeal,  set  aside 
the  decree  of  the  Divisional  Judge  and  remand  the  case  to  him 
for  redecision  under  rule  23  of  Order  XLl,  Civil  Procedure 
Code.  The  stamp  on  this  appeal  will  be  refunded  and  other 
costs  will  1)6  CO.'  ts  in  the  cause. 

Appeal  accepted. 

No-  92. 

Boforp  Hon.  Sir  Alfred  Kensington,  Kt.,  Chief  Judge, 

and  Hon.  Mr.  Justice  SJirtli  Din. 

KAHAM  CHAjSID— (Plaintiff)— APPELLANT, 

Versus 

J  AT   RAM   AND   OTHERS— (Defendants) — 

RESPONDENTS. 

Civil  Appeal  No.  456  of  1912. 

Hindu  Laic— joint  Hindu  family— succession  to  property  inherited  from 
maternal  grandfather— ancestral  property. 

One  K.  M.  and  his  brother  S.  R.  inherited  a  house  from  their  maternal 
grandfather.  S.  R.  died  childless  in  January  187G  and  K.  M.  had  at  that 
time  a  son  li\nng,  viz.,  K.  C,  the  present  plaintiff,  and  the  question  was 
whether  on  S.  R.'s  death  the  house  became  the  sole  property  of  his  surviving 
brother  K.  M.  by  survivorship  or  whether  it  was  ancestral  property  in  which 
K.  C,  the  son  of  K.  M.,  would  also  have  a  share. 

Held,  that  as  the  house  did  not  come  to  the  brothers  K.  II.  an  !  S.  R. 
by  descent  from  a  lineal  male  ancestor  in  the  male  line  it  was  not  ancestral 
in  Hindu  Law,  but  was  K.  M.'s  sole  property  on  the  death  of  S.  R.  which  he 
could  dispose  of  by  will. 

I  L.  R.  29  All.  667  (1)  and  42  P.  R.  1910  (P.  C.)  at  page  128  (2), 
followed. 

I.  L.  R.  27  Mad.  382  (5\  differed  from. 

I.  L.  R.  25  Mad.  678  (P.  C.)  (4),  referred  to  ;  also  Mulla's  Hindu  Law 
paras.  31  fl)  (b)  and  182  (2),  Miyne's  Hindu  Law,  7th  Ed.,  pp.  344  and  76R, 
and  Trevelyan's  Hindu  Law,  p.  232. 

(I I  a907;  I.  L.  R.  29  All.  667  (Jamna  Prasad  v.  Ram  Partap). 
(2)  42  P.  R.  1910  (P.  C.^  ^p.  128)  (Atar  Singh  v.  Thakar  Sinrjh). 
(3j  (igOS;  I.  L.  R.  27  Mad.  382  {Vythinalha  Ayyir  v.  Yegjia  Naray  ana 

Ayyar). 
(4)  (1902;  I.  L.  R.  2.5  Mad.  673  {P.  C.)  {Venkaxiyammx   Guru  v.  Veiikata- 

ramanayyamma). 
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Second  appeal  from  the  decree  of  A.  E.  Martineau,  Esquire,  Divi- 
sional .hedge,  liaivalpiiidi,  dated  tlie  I9th  February  1912. 
Morton,  for  appellant. 

Pestonji*  Dadabhai  and  N.  C.  INlehva,  for  respondents. 
The  jndgraent  of  the  Court  was  delivered  by — 

Sir  Alfbkd  Kknsixgtox,  C.  J. — The  plaintiff-appellant  in  ]l//i  ,7";t»e  1914. 
this  case  claims  half  pf  a  house  in  Rawalpindi  as  against 
liis  brother's  widow  and  her  two  minor  sons.  The  lower 
Courts  have  agreed  in  dismissing  the  suit  and  on  the  genei'al 
merits  there  is  little  to  be  said  for  the  plaintiff  who  appears 
to  have  separated  many  years  ago  from  the  alleged  joint  Hindu 
family  and  to  have  settled  elsewhere,  leaving  the  brother  and 
his  widow  in  undisturbed  enjoyment  of  the  entire  house  in 
dispute.  We  have,  however,  to  consider  the  appeal  with 
reference  to  a  technical  ami  somewhat  obscure  point  of  Hindu 
law. 

To   make  the  case  clear  the  pedigree    must  be  reproduced, 
as  it  is  incorrectly  printed  at  page  3  of  the  paper-book. 


KANHAYA  MAL. 

! 

f 

Kosar  Mai  (died  26th  January 

1896)  (widow  Mussammat 

Mitho,  defendant  4). 

I 

n 

Shanka  Ram 

(died  15th  January 

187G). 

Karam  Cband, 
plaintitl'. 

Sant  Ram  (widow 

Mussammat  Rakhi, 

defendant  3;. 

Two  minor  sons 
(defendants  1  and  2) 

The  plaintiff's  first  contention  is  that  the  house  is  ancestral 
property  inherited  from  Kanhaya  Mai.  The  lower  appellate 
Court  has  distinctly  found  that  he  has  not  proved  this,  and 
this  is  a  finding  of  fact  which  cannot  be  reconsidered.  There- 
after the  argument  has  proceeded  on  the  apparently  correct 
assumption  that  the  house  was  inherited  by  Kesar  Mai  and 
Shanka  Ram  jointly  from  their  maternal  grandfather.  The 
question  is,  whether  on  Shanka  Ram's  death  in  1876  it  passed 
by  survivorship  to  Kesar  Mai  alone,  or  became  part  of  an 
ancestral  joint  family  estate  giving  inherent  rights  to  Karm 
Chaud  (born  previously)  In  the  former  case  Kesar  Mai 
had  the  right  to  dispose  of  the  entire  house  in  1893  by  a 
registered  will  excluding  Karam  Chand  from  inheritance.  In 
the  latter  case  plaintiff's  claim  to  halE  the  house  should  be 
allowed. 
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Stated  in  other  words  the  question  is,  whether  Kesar  Mai 
and  Shanka  Ram  inherited  the  property  as  joint  tenants  with 
right  of  survivorship  or  as  tenants  in  common. 

In  paragraph  31  (I)  (6)  of  his  principles  of  Hindu  law 
Mulla  states  the  case  categorically  in  favour  of  a  joint  tenancy, 
but  the  matter  is  further  discussed  with  reference  to  rulings 
of  the  Privy  Council  and  the  High  Courts  of  Madras  and 
Allahabad  under  paragraph  182  (2).  Mayne's  Hindu  Law,  7tht 
edition,  pages  344  and  768,  and  Trevelyan's  Hindu  Law  at  page 
232  also  deal  with  the  matter  with  special  reference  to  the 
intention  of  the  Privy  Council  ruling  in  1.  L.  B.  25,  Mad. 
678  (1). 

If  the  ruling  quoted  is  to  be  interpreted  literally,  the 
house,  though  inherited  from  a  maternal  grandfather,  is  to  be 
treated  as  ancestral  property,  and  it  has  been  so  interpreted 
by  a  Division  Bench  of  the  Madras  High  Court  in  I.  i.  B.  27. 
Mad.  382  (2).  Authority  is  so  far  in  plaintiff's  favour,  but 
a  different  construction  has  been  placed  on  their  Lordships' 
use  of  the  term  "  ancestral'  in  a  very  carefully  worded 
judgment  of  the  Allahabad  High  Court,  I.  L.  U.  29,  All. 
667  (3). 

After  consulting  the  commentators  on  this  arguable  poiut 
we  think  that  with  all  respect  to  the  learned  Judges  of  the 
Madras  High  Court  we  should  follow  the  Allahabad  decision. 
We  are  fortified  in  this  conclusion  by  a  passage  in  a  later 
ruling  of  the  Privy  Council  published  as  42,  V.  B.  1910  (4), 
which  contains  the  following  passage  at  page  128  : — 

"  It  is  through  their  father,  as  heir  of  the  above-named 
Dhanna  Singh,  that  the  plaintiffs  claimed,  and  unless  the  lands 
came  to  Dhanna  Singh  by  descent  from  a  lineal  male  ancestor 
in  the  male  line,  through  whom  the  plaintiffs  also  in  like 
manner  claimed,  they  are  not  deemed  ancestral  in  Hindu  Law." 

It  appears  to  us  that  their  Lordships  Intended  here  to 
make  it  clear  that  they  recognised  the  term  "  ancestral  " 
property  in  Hindu  Law  to  be  limited  to  property  which  has 
come  from  certain  male  lineal  ancestors  as  enumerated  in  the 
text  books,  and  we  do  not  think  that  the  expression  used  in  the 
earlier   ruling  25,    Mad.  678  (P.  C)  (1),  justify   us  in  qualiying 

(1)  (1902)  /.  L.  R.  25  Mad.  678  {P.  C )  {Venkayyamma  Garu  v.  Venkata- 

ramanayyamma). 

(2)  (1903)  /.  L.  R.  27  Mad.  382  {Vythinatha  Ayyar  v.  Yeggia  Narayana 

Ayyar). 
(3j  (1907)  ;.  L.  R.  29  All.  6G7  (Jamna  Prasad  v.  Ram  Partap). 
(4)  42  P.  R.  1910  (P.  C.)  (p.  128)  {Atar  Singh  v.  Tliakar  Singh). 
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this,  wliioli  we  take  to  be  the  generally  received  opinion    on    the 
point. 

Ifc  follows  that  we  treat  the  house  in  dispute  as  having 
been  held  by  Kesar  Mai  and  Shauka  Earn  as  joint  tenants 
with  right  of  survivorship.  On  Shanka  Ram's  death  the 
property  passed  absolutely  to  Kesar  Mai,  and  not  to  him  jointly 
with  his  son  or  sons,  and  he  could  dispose  of  it  by  will  as  he 
in  fact  did.     The  plaintiff   has,    therefore,   no  present   right   to  ** 

half  the   house,   and   his   appeal   fails   and   is   dismissed  with 
costs  to  the  defendants. 

Appeal  dismissed. 


No.  93. 

Before  Eon.  Sir  Alfred  Kensington,  Kt.,  Chief  Judge. 

MIISSA.MMAT  HAYAT  KHATUN  AND  OTHERS— 

(Plaintiffs)  — APPELLANTS, 

Versus 

MUSSAMMAT  SHARAM  KHATUN  AND  OTHERS— 

(Defendants)— RESPONDENTS. 

Civil  Appeal  No.  282  of  1914. 

Guardians  and  Wards  Act,  VIII  of  1890,  i<ections  8— IQ— Courts  not  to 
interfere  with  family  affairs  which  are  satisfactory. 

One  A.  B.  died,  leaving  a  sister,  two  widows  and  one  son  by  each,  aged 
6  and  3  years,  respectively,  and  two  minor  daughters.  He  left  also  some 
200  bighas  of  land  recorded  after  his  death  as  owned  by  the  two  sons. 
The  widows  were  on  good  terms  and,  being  of  the  peasant  class,  quite  well 
able  to  look  after  the  interests  of  their  own  children.  The  sister  applied  to 
be  appointed  guardian  of  both  the  persons  and  property  of  all  four  children 
of  A.  B.  and  on  this  the  brother  of  the  second  husband  of  one  of  the  wives 
also  applied  to  be  appointed  guardian  of  that  woman's  child.  The  District 
Judge  eventually  appointed  a  Hindu  lambardar  to  be  the  guardian  of  the 
children's  property. 

Held,  that  the  District  Judge  should  not  have  entertained  either  of  the 
applications  and  should  not  have  interfered  at  all  with  the  previous  family 
arrangements  which  were  quite  satisfactory. 

Miscellaneous  first  appeal  from  the  decree  of  Sheikh  Uukn-ud-Bin, 
District  Judge,  Muzaffai-gnrh,  dated  the  12th  dag  of  Januarg 
1914. 

Kanwar  Narain,  for  appellants 
Respondents,  in  pex'son. 
The  judgment  of  the  learned  Chief  Judge  was  as  follows — 

SiK  Alfred  Kensington,  C.  J. — This  case  is  good  instance     \Qth  June  1914. 
of  the  unaecessary   trouble   caused   by   the   District  Courts   in 
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many  cases  througti  uncalled  for  interference  with  family  affairs 

under  the  Guardians  and  Wards    Act.     The  following  pedigree 

explains  matters  : — 

f -| 

Ahmad  Bakhsh.  Daughter,  Mussammat 


Hayat  Khatun. 


1st  wife,  Ghulam        2nd  wife,  Sharara 

Fatima.  Khatun. 

I  I 

Ghulam  Muhammad,     Two  minor  daughters, 

(age  6j.  aged  5  and  8,  and 

one  son,  aged  3. 

Ahmad  Bakhsh  is  said  to  have  left  some  200  bighas  which 
has  been  recorded  as  owned  half  and  half  by  the  two  sons  by 
different  wives. 

These  two  women  (both  present)  are  apparently  on  good 
terms,  notwithstanding  the  fact  that  the  first  wife,  Ghulam 
Fatima,  has  remarried  within  the  village. 

There  is  apparently  not  the  smallest  reason  why  any  one 
should  interfere  in  the  affairs  of  the  family.  Peasant  women 
of  this  class,  not  observing  any  sort  of  pardah  are  quite  well  able 
to  look  after  the  interests  of  their  own  children.  The  probabi- 
lity is  that  they  will  do  so  better  than  any  one  else. 

However  on  the  1st  November  1913  Mussammat  Hayat 
Khatun,  sister  of  Ahmad  Bakhsh,  chose  to  apply  for  guardian- 
ship of  the  persons  and  property  of  all  four  of  his  children,  as 
being  her  nephews  and  nieces.  Seeing  that  the  mothers  of  these 
children  were  alive  the  Court  should  have  at  once  rejected  the 
application. 

The  result  of  taking  action  was,  that  on  the  12th  December 
1913  a  further  application  was  made  by  Hassan  Bakhsh  (brother 
of  Mussammat  Ghulam  Fatima's  second  husband)  asking  that 
he  should  be  appointed  guardian  of  that  woman's  child  Ghulam 
Muhammad  as  being  his  prospective  father-in-l^w. 

Then  on  the  12fch  January  1914,  the  District  Judge  passed 
the  extraordinary  order  now  under  appeal.  It  professes  to 
have  been  made  by  consent,  but  there  is  nothing  on  record  to 
support  this,  and  if  the'parties  consented  they  can  hardly  have 
understood  what  they  Avere|doing.  The  arrangement  made  is 
that  besides  certain  complicated  orders  about  movables  which 
go  much  beyond  the  legitimate  scope  of  the  Court's  authority, 
the  management  of  the  property  is  made  over  to  a  Hindu 
lambardar  on  certain  indefinite  terms  as  to  remuneration. 

From  this  order  Mussammat  Hayat  Khatun  and  Hassan 
Bakhsh  have  appealed,  while  the    woman  Ghulana   Fatima  and 
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Sharam  Khatun  are  equally  vehement  against  it  as  respondents. 
There  can  clearly  have  never  been  any  real  agreement  of  parties 
and  all  unite  in  saying  that  the  making  over  of  the  family 
property  to  a  Hindu  as  a  paid  manager  was  the  last  thing  they 
desired. 

The  whole  arrangement  is  quite  indefensible  both  as  to 
the  land,  and  as  to  certain  arbitrary  orders  about  the  women's 
ornaments,  some  of  which  the  Court  ordered  to  be  sold  by 
auction  and  others  to  be  held  on  security,  and  as  to  the  sale  of 
certain  cattle  left  by  Ahmad  Bakhsh.  There  is  no  valid  excuse 
for  any  sort  of  interference  by  the  Court  even  although 
Mussammat  Ghulam  Fatima  has  done  what  is  probably  the 
best  thing  she  could  do  by  remarrying  to  the  uncle  of  the  girl 
to  whom  her  son  is  betrothed. 

Counsel  for  Massammat  Hayat  Khatun  recognises  that 
the  best  thing  for  all  concerned  is  that  proceedings  under  the 
Act  should  be  dropped  altogether.  His  own  client  no  longer 
presses  her  application  for  guardianship  and  in  this  she  is  well 
advised  as  the  only  possible  res  alt  would  be  an  endless  series  of 
family  disputes.  It  is  much  to  be  regretted  that  she  should 
have  started  the  complication  by  an  ill  considered  application, 
and  still  more  that  a  District  Judge  of  experience  should  have 
taken  the  matter  up  under  the  Act,  As  a  general  rule  far 
less  harm  is  done  by  leaving  people  to  manage  the  affairs  of 
their  children  in  their  own  way  than  by  attempting  to  do  it  for 
them  through  the  agency  of  a  District  Court.  There  was  here 
not  even  a,  prima  facie  case  for  interference. 

The  appeal  is  accepted.  The  order  of  12th  January  1914 
is  set  aside  in  toto.  The  applications  for  guardianship  are 
dismissed  in  respect  of  both  the  persons  and  property  of  the 
minors.  If  any  steps  have  been  taken  by  the  Court  in  pursu- 
ance of  the  order  of  12th  January  they  will  be  retraced  as  far 
as  possible,  and  all  concerned  will  be  relegated  so  far  as  can 
be  done  to  the  position  held  by  them  before  these  proceedings 
were  started. 

Appeal  accepted, 


348  CIVIL  JUDGMENTS-No.  04.  [Record, 

No.  94. 

Before  Eon.  Sir  Alfred  Kensington,  Kt.,  Chief  Judge,  and 

Hon.  Mr.  Justice  Shah  Din. 

BULAKI  MAL— (Defendant)— APPELL  ANT, 

Versus 
DUNI  CHAND— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  264  of  1912. 

Mortgage— conditional  sale— on  non-payment  of  interest  for  two  years — 
applicability  of  Regulation  XVII  of  180Q— redemption— limitation— ipost  diem 
interest. 

Plaintiff  sued  in  March  1 908  for  redemption  of  a  liouse  mortgaged  to 
defendant  on  6th  October  1870  for  Rs.  300.  Under  the  terms  of  the  deed 
Rs.  200  were  to  carry  interest  @  Re.  1  per  cent,  per  mensem  and  the  interest  on 
the  remaining  Rs.  100  was  to  be  set  off  against  the  rent  of  the  house,  the  mort- 
gagee being  in  possession'.  It  was  also  stipulated  that  if  the  interest  was  not 
paid  for  a  period  of  two  years  the  mortgage  deed  would  thereafter  be  treated 
as  a  sale-deed  and  the  house  would  become  the  absolute  property  of  the 
defendant. 

Held,  that  as  no  stipulated  period  for  redemption  was  mentioned  in  the 
mortgage-deed  Regulation  XVII  of  1806  did  not  apply  to  it,  but  held  also, 
that  the  mere  failure  to  pay  interest  for  two  years  did  not  make  the  mortgagee 
the  absolute  owner  of  the  mortgaged  property  and  deprive  the  mortgagor  of 
his  right  to  redeem  within  60  years. 

1  P.  R.  1881  (1\  50  /'.  R.  1906  (2)  and  70  P.  R.  1907  f3),  referred  to, 

Held  further,  that  defendant  was  entitled  to  the  2  years'  interest  mentioned 
in  the  deed  and  also  to  post  diem  interest  at  the  stipulated  rate  for  the  0  years 
prior  to  institution  of  the  suit  by  way  of  damages. 

95  P.  R.  1902  .4)  referred  to. 

Further   appeal  from   the   decree   of    P.    D.     Agneiv,   Esquire, 
Additional  Divisional  Judge,  Lahore,  dated  the  8th  August  1930. 

Fazal-i-Hussaiii,  for  appellant. 

Durga  Das,  for  respondent. 

Tlie  judgment  of  the  Court  was  delivered  by — 

2nJ  Feb]j.  1914.  SiiAii   Diy,  J. — This   suit  was   brought    by     the   plaintiff- 

respondent  against  the  defendant-appellant  for  possession,  by 
redemption,  of  a  house  situate  in  Lahore  which  had  been  mort- 
gaged by  way  of  conditional  sale  by  the  predecessor  in  title  of 
the  plaintiff  to  the  defendant  by  a  registered  deed,  dated  the  6th 
October  1870,  for  Rs-  oOO. 

(1)  1  P.  R.  1881  (Gurmukh  Singh  v.  Malla). 

(2)  50  P.  R.  1906  [Bhag  Singh  v.  Basawa  Singh], 
(3j  70  P.  R.  1907  (liar  Gopal  v.  Bhagwan  Sahai\ 
(4;  95  P.  R.  1902  {Jawahir  Mai  v.  Haja  Shah).  ' 
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Briefly,  the  teims  of  the  deed  were  that  of  the  mortgage- 
money,  Rs.  200  would  carry  interest  at  the  rate  of  Re.  1  per 
cent,  per  month  and  that  interest  on  the  balance,  Rs.  100,  would 
be  set  off  against  the  rent  of  the  house,  the  mortgagee  being  put 
in  possession  of  it.  Fur'her,  it  was  stipulated  that  if  the 
interest  on  the  sum  of  Rs  200  was  not  paid  as  agreed  upon  for 
a  period  of  two  years,  the  mortgage-deed  would,  after  the 
expiry  of  the  said  period  of  two  years,  be  treated  as  a  deed  of 
sale  and  the  house  would  become  the  absolute  property  of  the 
defendant. 

The  present  suit  for  redemption  was  brought  on  the  7th 
March  1908  ;  and  in  answer  to  the  plaintiff's  claim  the 
defendant- mortgagee  pleaded,  inter  alia,  that  under  the  terms 
of  the  mortgage-deed  of  1870,  the  mortgage  had  been  foreclosed 
and  the  defendant  had  become  the  full  owner  of  the  house  ;  that 
the  defendant  had  in  the  bond  fide  belief  that  the  house  was  his 
absolute  property,  expended  a  large  amount  of  money  on 
improvements ;  and  that  if  the  mortgage  be  held  as  still 
subsisting  the  plaintiff  must  pay  to  the  defendant  the  full  value 
of  the  improvements  before  he  could  obtain  possession  of  the 
house  by  redemption. 

The  District  Judge  framed  issues  covering  the  pleadings 
of  the  parties,  and  held  (1)  that  the  mortgage  sued  upon  had 
not  been  validly  foreclosed  under  Regulation  XVII  of  1806, 
which,  having  been  extended  to  the  Punjab  by  the  Punjab  Laws 
Act,  IV  of  1872  (which  had  come  into  force  on  the  1st  June 
1872),  governed  the  mortgage  in  question  ;  and  (2)  that  the 
plaintiff  was  entitled  to  redeem  the  mortgage  on  payment  of 
(a)  principal  mortgage  money  Rs  300,  ( b)  interest  on  Rs.  200 
at  the  rate  of  1  per  cent,  per  mensem  for  eight  years  Rs.  192, 
i.e.,  Rs.  48  for  two  years  under  the  terms  of  the  mortgage-deed, 
and  Rs.  144  by  way  of  post  diem  damages  for  six  years  next  pre- 
ceding the  date  of  suit,  and  (c)  compensation  for  improvements 
effected  by  the  defendant  Rs.  l,';25-l-0  ;  total  Rs.  2,117-1-0. 
The  District  Jadge  passed  a  decree  for  redemption  in 
favour  of  the  defendant  acf.ordingly.  From  the  decree  of  the 
District  Judge  cross-appeals  were  prpferred  to  the  Divisional 
Court  by  the  plaintiff"  and  the  defendant,  but  the  learned 
Divisional  Jadge  agreed  with  the  District  Judge  on  all  the 
points  raised  before  him  on  both  sides,  and  he  dismissed  both 
the  appeals  with  costs. 

A  petition  for  revision  under  section  70  (1)  (6)  of  the 
Punjab  Courts  Act  (as  it  stood  before  its  amendment  by  the 
Punjab  Courts  Act,  I  of  1912)  was  filed   in  this   Court   by   the 
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defendant-mortgagee,  urgiug  (1)  that  the  mortgage-deed,  dated 
the  6th  October  !  870,  was  uot'goverued  by  Regulation  XVII 
of  1806,  and  that  the  defendant  became  full  owner  of  the  house 
in  dispute  on  6th  October  1872  ;  and  (2)  that  the  Divisional 
Judge  was  wrong  in  not  allowing  interest  according  to  the 
terms  of  the  deed  on  Rs.  200  up  to  the  date  of  redemption. 
The  petition  for  revision  was  admitted  as  an  appeal  by  a  Judge 
in  Chambers  with  reference  to  the  questions  of  law  raised  in 
the  grounds  for  revision  ;  and  the  plaintiff  has  filed  cross- 
objections  under  Order  XLI,  Rule  22,  Civil  Procedure  Code. 

In  support  of  the  first  ground  of  appeal  the  appellant's 
Counsel  has  relied  on  the  terms  of  the  foreclosure  clause  in 
the  deed  as  set  forth  in  the  beginning  of  this  judgment,  and 
also  on  two  decisions  of  this  Court — 50  P.  B.  1906  (1)  and  70 
P.  E.  1907  (2).  The  contention  is  that  as  "  no  stipulated 
period  for  redemption  "  is  mentioned  in  the  mortgage-deed  the 
mortgage  is  not  governed  at  all  by  Regulation  XVII  of  1806, 
and  that  the  moi-tgage  was  ipso  facto  foreclosed,  according  to 
the  terms  of  the  deed,  as  soon  as  the  interest,  as  agreed  upon 
by  the  parties,  was  not  paid  for  two  years  from  the  date  of. 
the  mortgage. 

According  to  the  wording  of  section  8  of  the  Regulation 
and  on  the  authority  of  the  decisions  of  this  Court  cited  above, 
the  first  branch  of  the  contention  advanced  by  the  appellant's 
Counsel  is  doubtless  sound',  but,  as  pointed  out  in  those  very 
decisions,  it  does  not  follow  that  the  mortgage  was  foreclosed 
owing  to  the  default  made  by  the  mortgagor  in  paying  the 
interest  for  two  years  as  stipulated  in  the  deed.  There  being 
no  stipulated  period  for  redemption  the  mere  covenant  between 
the  parties  relating  to  payment  of  interest  and  pi-oviding  that 
in  the  event  of  default  being  made  in  the  payment  of  interest 
for  two  yeai's,  the  house  would  become  the  absolute  property 
of  the  mortgagee  does  not  suffice  to  deprive  the  mortgagor 
of  his  right  of  redemption  within  sixty  years  from  the  date  of 
moitgage. 

Besides,  as  pointed  out  in  1  P.  li.  1881  (3),  the  mortgage- 
deed  sued  upon  in  this  case  was,  at  the  time  of  its  execution, 
subject  to  the  provisions  of  clause  7  of  section  viii  and  section 
xii  of  the  "  Rules  for  the  Administration  of  Civil  Justice  in 
the  Punjab  and  Cis-Sutlej  Province  published  by  order  of  the 
Right     Hon'ble   the  Governor-General   of   India,    which   rules 

(1)  50  r  R.  190G  (Bliaj  Shiyh  v.  Basawa  Singh). 

(2)  70  l\  li.  1907  (Uar  Gnpul  v.  Bhagicnn  Suliai). 

(3)  1  r,  R.  1881  {(Junnukh  Hmgh  v.  MalUi). 
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were  piomulgaied  iu  the  Puujab  soou  after  its  auuexatiou 
under  the  autliority  of  the  Governor- General's  Despatch  No. 
418,  dated  tie  .31st  March  1849,  para.  10.  This  order  had 
the  force  of  Liw  in  the  Punjab  under  section  25  of  the  Indian 
Councils  Act,  1861.  Under  the  aforesaid  -rules  the  mortgage 
in  question  was  not  ipso  facto  foreclosed  on  the  failure  of  the 
mortgagor  to  pay  interest  for  two  years  from  the  date  of  the 
moitgage  ;  and  we  must  accordingly  hold  that  the  plaintiff's 
suit  for  redemption  was  maintainable. 

There  remains  the  question,  whether  the  defendant-appellant 
is  entitled  to  receive  interest  at  the  rate  mentioned  in  the 
mortgage-deed  on  the  Rs.  200  out  of  the  mortgage-money  up  to 
the  date  of  redemption.  This  question  has  been  fully  discussed 
by  the  Courts  below  ;  and  after  hearing  the  appellant's 
Counsel  on  this  point,  we  hold  that  the  piinciple  laid  down  in 
the  decision  of  this  Court,  95  P.  11.  1902  (J ),  applies  to  this 
case.  The  defendant  is  therefore  not  entitled  to  receive  interest 
for  a  longer  pariod  than  eight  years,  i.  e.  for  two  years  under 
the  terms  of  the  deed  and  for  six  years  by  way  of  post  diem 
damages.  As  a  result  of  the  above  findings,  we  dismiss  the 
defendant's  appeal. 

We  come  now  to  the  plaintiff's  cross-objections.  His  Pleader 
has  contended  (1)  that  the  Lower  Courts  are  wrong  in  law  in 
allowing  the  defendant  interest  on  Rs.  200  for  more  than  two 
years,  as  also  in  awarding  interest  on  the  amount  of  the  redemp- 
tion money  payable  by  the  plaintiff  to  the  defendant  ;  (2)  that 
the  defendant  is  not  entitled  to  the  costs  of  the  improvements 
alleged  to  have  been  made  by  him  and  that  in  any  case  the 
amount  allowed  is  excessive  ;  and  (3)  that  the  order  of  the 
lower  Appellate  Court  as  to  costs  is  illegal  and  inequitable. 

We  think  that  these  contentions  have  no  force  and  we  have 
no  hesitation  in  overruling  them.  It  seems  to  us  to  be  clear 
on  the  authority  of  95  P  B.  1902,  (1)  which  reviews  most  of 
the  authorities  beariiig  on  the  point,  that  the  defendant-mort- 
gagee is  entitled  to  receive,  not  merely  two  years'  interest  on 
Rs.  200  accoi'uing  to  the  terms  of  the  deed,  but  also  post  diem 
interest  on  the  said  amount  at  the  stipulated  rate  by  way  of 
damages  for  six  years  prior  to  the  institution  of  the  suit. 

We  are  further  of  opinion  that  the  District  Judge  was 
right  in  awarding  interest  on  the  redemption  money  at  the  rate 
of  1  per  cent,  per  month  from  the  date  of  the  decree    up    to   the 

(4)  95  P.  R.  1902  {Jawahir  Mai  v.  Raja  Shah). 
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date  of  payment  iuto  Court.  The  defendant  was  entitled  to 
receive  from  the  plaintiff  the  amount  settled  by  the  decree  of 
the  District  Judge  as  redemption  money,  and  so  long  as  the 
plaintiff  did  not  pay  that  amount  to  the  defendant  the  latter 
was  entitled  to  receive  iiiterest  on  the  same  The  plaintiff 
could  and  should  have  paiJ  the  redemption  money  into  Court, 
and  in  that  event  he  would  not  have  been  called  upon  to  pay 
interest  thereon  to  the  defendant. 

As  regards  the  nature  and  extent  of  the  improvements 
effected  by  the  defendant  while  in  possession  of  the  house,  and 
also  as  regards  the  cost  of  those  improvements,  the  Courts 
below  have  discussed  both  these  points  at  considerable  length, 
and  we  need  say  no  more  in  this  place  than  that  we  entirely 
agree  in  their  concurrent  findings  upon  them.  We  cannot  see 
how  the  order  of  the  lower  Appellate  Court  as  to  costs  is  illegtil 
or  inequitable,  and  thei'e  is  no  reason  whatever  for  interfering 
with  it.  For  these  reasons,  we  maintain  the  decree  of  the 
lower  Appellate  Court  and  dismiss  plaintiff's  cross-objections. 

As  both  the  appeal  and  the  cross-objections  have  been 
dismissed,  we  think  the  parties  should  pay  their  own  costs  in 
this  Court,  and  we  order  accordingly. 

Appeal  dismissed. 


No.  95. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr. 
Justice  Scott-Smith. 

MUNSHI  RAM  AND  OTHERS— (Plaintiffs)— 

APPELLANTS, 

Versus 

RULIA  RAM  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  1059  of  1911. 

Village  common  land—Grazing  rights— -claim  by  residents  who  are  neither 
"proprietors  nor  fewoTj/s— Wajib-iil-arz. 

The  plaintiffs,  some  of  the  residents  of  Mauza  Mazra  in  the  Hoshiarpiu* 
district,  mostly  shopkeepers  by  profession  and  neither  proprietors  nor  tenants 
of  land  m  the  village,  sued  the  proprietory  body  for  a  declaration  that  1,190 
kanals  of  banjar  shall  be  kept  as  grazing  land  and  that  plaintills  shall  be 
entitled  to  graze  their  cattle  in  it,  as  of  old,  free  of  all  charge.  They  relied 
upon  an  entry  in  the  Wajib-ul-arz  which  lays  down  that  the  cattle  of  every 
proprietor  and  non-proprietor  shall  gi-aze  as  of  old  in  the  shamilat  banjar 
withou  charge. 
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Held,  that  as  the  heading  of  the  clause  in  the  Tya;?7)-?//-nrr  shewed  Ihat 
plaintiUs  were  not  parties  to  the  agreement  embodied  therein,  thej'  had  no 
claim  under  it,  nor  did  previous  user  establish  any  right  in  their  favour. 

Further  appeal  from  the  decree  of  H.  A.  Rose,  Esquire,  Divisional 
Judge,  Ludhiana,  dated  the  4:th  Mayeh  1911, 

Duni  Cliand,  for  appellants. 

Slieo  Narxin,  for  respondeutf 

The  submitting  order  was  delivered  by — 

Chevis,  J. — The  plaintiffs,  23  in  number,  reside    in    village      5th  Fehy.  1014 
Rur   Maz'-a,  but  are  neither  propi'ietors  nor  tenants.     They  ai-e 
of  va'  ious  castes,  and  seem  most'y  to  be  shopkeepers  by  profes- 
sion     The  defendants  are  the  proprietary  body. 

Plaintiffs  sue  for  a  declaration  that  1,190  hanals  ol  hanjor 
shall  be  kept  as  grazi-ig  land  and  that  plaintiffs  shall  be 
entitled  to  graze  their  cattle  in  it  as  of  old  free  of  all  charge. 
The  defendants  deny  plaintiffs'  right  to  graze  free  of  charge, 
and  say  that  any  such  graz'ng  in  the  past  has  been  permissive. 
The  defendants  plead  that  it  is  necessary  to  preserve  the  land 
in  order  to  protect  the  village  from  the  action  of  the  hill 
streams. 

The  Wajihid-arz  has  a  clause  which  lays  down  that  the 
cattle  of  every  owner  and  non-owner  (Jiar  ek  vialik  wa  ghuir 
malik  ke  viatvesM)  shall  giaze  as  of  old  in  shamilat  banjar 
without  charge.  The  first  Court  has  decreed  the  claim,  in 
part,  declaring  that  plaintiffs  have  the  right  to  graze  their 
cattle  in  such  parts  of  the  land  in  suit  as  may  be  allotted  by 
the  proprietors  (which,  leaves  it  open  to  the  proprietors  to 
allot  as  little  as  they  like),  or,  failing  such  allotment,  in  khasrah 
No.  404. 

The  learned  Divisional  Judge  in  appeal  has  dismissed  the 
suit,  holding  that  the  plaintiffs  have  failed  to  establish  any 
rights  and  that  the  entry  in  the  Wajib-td-arz  only  refeis  to 
proprietors,  tenants. and  others  who  are  in  any  way  connected 
with  the  settlement  of  the  Land  Revenue.  ': 

Now,  had  the  entry  referred  to  the  hashindagan  I  think 
it  might  perhaps  have  been  clearer  that  all  residents  of  the 
village  were  referred  to.  Whether  the  phrase  ghair  malik  means 
to  include  every  resident  other  than  a  proprietor  is  the  question. 
It  may  be  that  the  phrase  was  intended  to  refer  only  to 
agriculturists  and  kamins.  Or  it  may  have  been  meant  to  refei' 
to  all  residents  other  than  the  proprietors.  One  might  say 
that  the  human  race  was  made  up  of  men   and   women,   but   to 
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say  that  there  were  none  but  men  and  women  in  the  world 
would  be  to  overlook  the  children. 

I  have  been  referred  to  100  P.  E..  1881  (1),  119  P.  B. 
1889  (2),  and  86  P.  R.  1911  (3),  but  while  the  first  two  cases 
seem  to  refer  to  tenants  alone,  the  third  refers  to  tenants  and 
other  residents. 

The  case  involves  an  important  point,  and  I  note  that 
the  Divisional  Judge  states  that  it  is  "  one  of  the  cases,  now 
becoming  frequent,  in  which  the  proprietors  of  sliamilat  land 
in  villages  at  the  foot  of  the  Sewaliks  a?e  seeking  to 
reclaim  that  land  and  thereby  protect  their]  cultivated  area 
fiom  the  action  of  the  hill  torrents."  If  the  proprietors  are 
to  be  resti'ained  by  every  small  body  of  residents  who  possess 
a  few  head  of  milch  cattle  it  will  be  a  serious  thing  for  the 
pro['rietors.  On  the  other  hand,  if  the  plaintiffs  have  a  right 
to  grazing  it  must  not  be  taken  fiom  them  simply  to  suit  the 
proprietor!?. 

I  direct  that  the  case  be  laid  before  a  Division  Bench. 


The  judgment  of  the  Division  Bench  was  delivered  by — 

1st  June  1914.  Shah  Din,  J. — The   facts   of  this   case   and  the  questions 

for  decision  are  fully  stated  in  the  judgment  of  the  Divisional 
Judge  and  in  the  referring  order  of  the  learned  Judge  in 
chambers.  The  plaintiifs  appellants  sued  for  a  declaration 
that  1,190  kanals  of  banjar  s^a?Hi7a^  shall  be  kept  as  grazing 
land  and  that  they  shall  be  entitled  to  graze  their  cattle  in  it, 
as  in  the  past,  free  of  charge.  The  defendants -respondents 
denied  .the  alleged  grazing  rights  of  the  plaintiffs  ;  and  the 
principal  question  for  decision  in  the  appeal  is,  whether  under 
paragraph  4  (c)  of  the  Wajib  id-arz  of  the  village  the  plaintiffs 
sire  entitled  to  the  grazing  rights  claimed  by  them  in  the 
shamilat  land. 

The  plaintiffs  are  neither  proprietors  in  the  village  nor 
tenants  ;  they  are  of  various  castes  and  are  mostly  shopkeepers 
by  profession.  The  defendants  are  members  of  the  proprietary 
body.  Afrer  hearing  the  appellant's  counsel,  we  have  no 
hesitation  in  agreeing  with  the  Divisional  Judge  that  the 
plaintiffs  have  failed  t)  establish  their  right  to  graze  their 
cattle  over  the  shamilat  land  in  dispute  without  the  permission 
of  the  proprietary  body. 

(1)  100  P.  R.  1881  (Nagina  v.  Baggu). 

(2)  1 19  P.  R.  1889  ([lira  v.  Nathu). 

(3;  8G  /'.  R.  1911  [Uansraj  v.  Narain  Chand). 
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The  clause  in  the  Wajib  ul  arz  relied  on  by  <he  plaintiffs 
is  .  s  follows  : — 

"  Aur  zamin  banjar  sliamilat  men  har  ek  vialik  ica  ghair 
"  malik  ke  maioeshi  hadastur  i  qadim  hila  kharcha 
"  mausul  charte  rahen  gre.' 

The  plaintiffs  claim  that  they  as  non-proprietors  (ghair 
maliks)  are  entitled,  by  virtue  o£  the  right  reserved  to  them 
under  the  above  clause,  to  graze  their  cattle  on  the  banjar 
shamilat  in  accordance  with  the  ancient  practice  without  pay- 
ment of  any  dues  to  the  proprietary  body  ;  and  the  question 
for  decision  is,. whether  the  plaintiffs  are  ghair  mahks  within 
the  meaning  of  the  above  clause  and  c.xn  therefore  exercise 
the  right  of  grazing  vested  in  the  ghair  maliks  under  the  clause 
in  question. 

Now,  this  clause  occurs  in  the  third  column  of  the  TrayVi- 
ul-arz  of  v^hich  the  heading  is  as  follows  . — 

"  Bayan  malikan  wa  bashindagan  jinka  kiei  qism  ka  taalnq 
"  bandobast  malguzari  se  haiy 

As  pointed  out  by  the  Divisional  Judge,  the  plaintiffs  are 
in  no  way  connected  with  the  settlement  of  the  land  revenue, 
being  outside  the  pale  of  the  village  community,  properly  so 
called,  r.nd  the  heading  of  clause  (c)  of  paragraph  4  of  the 
Wajib  ul-arz  clearly  shows  that  the  plaintiffs  were  not  parties 
to  the  agreement  which  was  embodied  in  that  clause.  The 
plaintiffs  have  thus  no  rights  of  grazing  whatever  in  the  shamilat 
land,  and  if  in  the  past  they  have  been  permitted  by  the 
proprietary  body  to  graze  their  cattle  in  the  shamilat  free  of 
charge,  they  cannot  thereby  be  said  to  have  acquired  the  light 
which  they  claim  in  the  present  suit. 

The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 

No.  96. 

Before  Eon.  Mr.  Justice  Eattigan  and  Hon.  Mr. 

Justice  Shadi  Lai. 

MAHOMED  RASHID  AND  ANOTHER— (Defendants)  — 

APPELLANTS, 

Versus 

RAHMAT-ULLAH— (Plaintiff)— RESPONDENT. 

Uivil  Appeal  No.  50  of  1912. 

Civil  Procedure  Code,  1908,  section  96  (3)  and  order  XLIII,  rule},  clause 
(fn)— appeal  frovi  order  recording  a  compromise  and  decree  passed  thereon — 
compromise  in  excess  of  authority  and  against  minor  s  interests. 

On  a  deed  of  compromise  made  bj^  the  guardian  ad  litem  of  the  minor 
defendant-respondent  and  the  agent  of  the  major  defendant-respondent  being 
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pre  enteil  in  the  Appellate  Court  by  the  plaintift'-appellant,  the  DivisionalJuclge, 
being  of  opinion  that  the  compromise  was  for  the  benefit  of  the  minor, 
sanctioi.ed  it  and  passed  a  decree  in  accordance  therewith — the  defendants 
appealed  to  tlie  Chief  Court. 

Held,  that  the  order  of  the  Divisional  Judge  was  one  directing  the 
compromise  to  be  recorded  within  the  terms  of  order  XXIII,  rule  3,  and  an 
appeal  against  it  was  competent  imder  clause  (m)  of  order  XLIII,  rule  1, 
notwithstanding  that  the  order  directed  at  the  same  time  that  a  decree  be  passed 
in  accordance  with  the  compromise,  and  that  such  a  decree  was  accordingly- 
passed. 

Held  also,  that  as  the  compromise  was  in  excess  of  authority  in  regard  to 
the  major  appellant  and  was  entirely  against  the  interests  of  the  minor 
appellant,  the  order  recording  the  compromise  and  the  decree  based  thereon 
must  be  set  aside. 

Further  appeal  frovi  the  decree  of  P.  L.  Earlier,  Esquire,  Divisional 
Judge,  Amritsar  Division,  dated  the  I'Sth  October  3911. 
Zia-nd'Din,  for  appellants 
Jalal-ud-Din,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by-— 
Shadi  Lal,  J. — One  Khair  Din,  an  Arain  of  village 
Bhaggupura  in  Ajuala  Tahsil  of  the  Amritsar  District,  gifted 
his  entire  self-acquired  property  to  his  grandson,  Muhammad 
Rasli'd,  minor,  and  his  daughter-in-law,  Mussaramat  Umar  Bibi 
by  two  registered  deeds,  dated  the  27th  April  1909.  The  donor 
died  on  14th  May  1909  leaving  him  surviving  a  son,  Rahmat 
Ullah,  and  the  abovementioned  donees  who  are  son  and  wife, 
respectively,  of  the  latter,  it  appears  that  Rahmat-Ullah  is 
not  on  good  terms  with  his  wife,  Mussammat  Umar  Bibi,  and 
her  son,  Muhammad  Rashid,  and  has  married  another  wife  by 
whom  he  has  got  a  son. 

Tliis  fact  was  admitted  at  the  time  of  the  hearing  and 
probably  accounts  for  this  unfortunate   litigation  in  the  family. 

The  suit  out  of  which  this  appeal  has  arisen  was  instituted 
by  Rahmat-Ullah  against  the  donees  for  the  recovery  of  the 
property  gifted  to  them,  on  the  allegation  that  the  parties  were 
goveined  by  Mubammadan  Law  under  which  the  alienations  were 
invalid  as  they  were  death-bed  gifts.  The  Court  of  first 
instance  held  that  the  family  followed  the  general  agricultural 
custom  under  which  the  donor  had  authoiity  to  alienate  his 
self-accjuiied  pioperty  and  that  the  gifts  were,  therefore,  v. did. 
It  accoidingly  di.sraisscd  the  suit. 

The  plaintiff  appealed  from  the  decree  to  the  Divisional 
Court  and  vn  the  i;3th  October  19il,  which  was  the  date  of  the 
final  hearing  of  the  appeal,  presented  in  that  Court  a  deed  of 
Cumpiomise  by  which    iliran  Bukhsh  as   the    (juardian  ad   litem 
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of  the  minor  and  the  agent  of  Miissammat  Umar  Bibi  agreed 
that  a  decree  should  be  passed  in  favour  of  the  plaintifi  for  the 
entire  property  in  dispute  and  that  the  parties  should  bear  their 
own  costs. 

The  Divisional  Judge,  being  of  opinion  that  the  compromise 
was  for  the  beaefifc  of  the  minoi',  sanctioned  it  and  passed  a 
decree  in  accordance  therewith. 

The  defendants  who  are  dissatisfied  with  the  compromise 
have  prefer?  ed  an  appeal  to  this  Court  and  the  learned  counsel 
for  the  respondent  raises  a  preli  ninaiy  objection  that  no  appeal 
lies  from  a  consent  decree  and  relies  upon  section  96  (3)  of 
the  Civil  Procedure  Code  of  1908  in  support  of  his  contention. 

This  objection  is  clearly  untenable  in  face  of  clause  (m)  of 
order  XLIII,  rule  1,  which  gives  the  right  of  appeal  from  an 
order  recording  a  compromise. 

It  's  true  that,  according  to  the  strict  provisions  of  the 
law,  the  lower  Appellate  Court  should  have  passed  an  order 
directing  a  compromise  to  be  recorded  as  distinct  f  i  om  the  final 
order  giving  a  decree  in  terms  thereof  and  that  this  require- 
ment of  law  has  not  been  fully  complied  with  in  the  present 
case.  But  we  have  no  doubt  that  the  order  of  the  Divisional 
Judge  passed  on  the  13th  October  1911.  is  one  under  order 
XXIII,  rule  5,  directing  the  compromise  to  be  recorded  and  it 
does  not  cease  to  be  such  simply  because  it  directs,  at  the  same 
time,  a  decree  to  be  passed  in  accordance  with  the  compromise. 
We,  consequently,  hold  that  an  appeal  lies  from  it  under 
Older  XLIII,  rule  I,  clause  (m),  and  overrule  the  preliminary 
objection. 

On  the  merits  of  the  appeal,  we  entertain  no  doubt  that 
the  compromise  is  not  binding  either  on  Mussammat  Umar 
Bilii  or  on  her  minor  son. 

As  regards  the  former,  it  is  absolutely  clear  that  the  power.* 
of -attorney  executed  by  her  in  favour  of  Miran  Bakhsh  does 
not^^uthorize  the  latter  to  adjust  the  suit  by  compromisCj,  and 
the  agent's  act  in  entering  into  the  compromise  in  dispute  was 
inexcess  of  his^iitligrity  and  does  not  bind  the  principal.  In 
fact  the  learned  counsel  for  the  respondent  has  not  seriously 
lesisted  the  appeal  of  Mussammat  Umar  Bibi  and  we  have  no 
hesitation  in  deciding  that  it  must  be  accepted. 

With  regard  to  the  minor  we  fail  to  understand  how  it 
can  possibly  be  urged  that  a  compromise  which  surrenders  his 
entire  pi'opei  tj  to  the  plaintiff  was  for  his  benefit,  more 
especially  when  we  find  that  the  gift  in  his  favour  had  been 
upheld  by  the  Court  of  first  instance.    The  so-called  undertaking 
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by  tlie  father  that  he  will  not]  disinherit  his  son  and  that 
he  "will  not  alienate'the  propeity  without  necessity  does  not,  in 
onr  opinion,  constitute  any  justification  for  this  compromise. 
It  is  to  be  observed  that  this  undertaking  is  contained  in  a 
statement  made  by  him  before  the  Divisional  Judge  and  does 
not  form  a  part  of  the  deed  of  compromise  and  it  is,  therefore, 
doubtful  whether  it  can  be  enforced  by  the  minor. 

Even  if  we  assume,"  for'  the  sake  of  argument,  that  it  is 
enforcible  against  the  father  it  is,  we  think,  beyond 
dispute  that  an  alienee"  from  him  is  not  bound  by  his  under- 
taking^and  that  the  minor-can  have  no  possible  remedy  against 
him  (the  alienee).  Moreover,  if  the  parties  are,  as  alleged  on 
behalf  of  the  appellants,  governed  by  custom,  then  restrictions 
on  the  father's  power  follow  as  a  matter  of  covirse  and  the 
undertaking  concedes  to  the  minor  nothing  more  than  what 
he  is  already  entitled  to  under  the  customary  law. 

It  is,  however,  unnecessary  to  labour  this  point  because 
we  are  clear  that  no  guardian  having  the  slightest  regard  for 
the  interests  of  his  ward^could  have  acted  in  the  manner  in 
which  Miran  Bakhsh  did.  We  cannot  possibly  hold  the  minor 
bound  by  a  compromise  which  so  completely  surrenders  his 
lights. 

For  these  reasons  we  must  accept  the  appeal,  set  aside  the 
order  recording  the  compromise  and  the  decree  based  there- 
upon and  remand  the  case  to  the  Divisional  Judge  for  decision 
on  the  merits 

Costs  in  this  Court  will  abide  the  event. 

Appeal  accepted. 


No.  97. 

liefure  Hon,  Mr.  Justice  Johtistone  and  Eon.  Mr.  Justice 
Chevis. 

MOWAZ  AND  OTHERS— (Plaintiffs)— 

APPELLANTS, 

Versus 

MUSSAMMAT  GULAI3  JAN  AND  OTHERS— (DefendAxNTs)  — 

RESPONDENTS. 

Civil  Appeal  No.  7G  of  1910. 

Cuslom— succession— will— ancestral  and  self- acquired  property— 
dmghlcrs— collaterals  in  3rd  degree— Muhammadan  KhaUars,  Attack  District, 

Held,  that  by  custom  among  Khattars  of  the  .Attock  District  daughters 
fcuccttd  to  IhcJr  father's  bdf-acquiicd  proijcrly  in  inefcrcncc  to  collaterals  in 
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the  third  degree  but  that  in  regard  to  ancestral  property  the  will  in  favour  of 
the  daughters  was  not  proved  to  be  valid  by  custom,  the  initial  presumption 
having  been  admitted  to  be  in  favour  of.  the  collaterals. 

Qusre  whether  the  initial  presumption  in  regard  to  succession  to  ancestral 
property,  among  Muhammadan  tribes,  is  in  favour  of  near  collaterals  or  in 
favour  of  daughters. 

31  P.  R.  1867  (1),  115  P.  R.  1892  (2),  31  P.  R.  1893  (3),  50  P.  R. 
1885  (4),  47  P.  R.  1896  (5),  37  P.  B.  1898  (6),  61  P.  R.  1906  (7),  105  P.  R. 
1906(8),  119P.  i?.  1907  (9),  18  P.  R.  1909  (10),  56  P.  R.  1909  (11),  and 
19  P.  R.  1912  (12),  referred  to. 

15  P.  R.  1907  (13)  and  13  P.  R  1911  (11),  distinguis'ied. 
First  appeal  from  tlie  decree  of  Sardar  Charat  Singh,  District  Judge 
■  of  Attoch,  dated  the  8th  day  of  November  1909. 

Muhammad  Sliafi,  for  appellants. 

Pestonji  Dadabhai,  for  respondents. 

The   judgment  of  the  Court  was  delivered  by — 

Johnstone,  J. — The  common  ancestor  of  the  parties  to  \^th  June  1P14. 
this  case  was  one  Nadar  Ali.  He  had  3  sons  :  (1)  Gulab  Khan, 
plaintiff  No.  1  ;  (2)  Sher  Ali,  whose  son  Matwali  is  plaintiff  No. 
2  ;  and  Ahmad  Ali,  who  had  a  son,  Fateh  Ahmad.  It  is  the 
property  of  Fateh  Ahmad  which  is  now  in  dispute.  This  Fateh 
Ahmad,  who  died  on  the  28th  of  January  1907,  left  two  widows 
and  four  daughters.  Thirteen  days  before  his  death  he  execut- 
ed a  will  in  favour  of  his  widows  and  daughters,  translation  of 
■which  will  be  found  at  page  40,  Part  I,  of  the  printed  Paper 
book. 

The  important  pa.ssage  in  this    will  runs  as  follows  :  — 

"  After  my  death,  my  wives,  named  Mussammafc  &ulab  Jan 
"  and  Mussammat  Begam  Jan,  and  all  the  four  daughters,  namely, 
"  Mussammats  Zohra  Jan,  Nek  BakLt,  Suna  Jan  and  Sardar 
"  Khanam,  who  according  to  Muhammadan  Law,  English  Law 
"  and^custom  and  according  to  the  custom  in  vogue  in  the 
"  tribe  to  which  our  family  belongs,  are  rightful  owners — I 
*'  do   hereby    declare    that  they   should   be   recorded    absolute 

(1)  31  P.  R.  1867  (Wuzeerav.  Uakoo). 

(2)  115  P.  R.  1892  (Mussammat  Sharfan  v.  Kammu). 

(3)  31  P.  R.  1893  {Mussammat  Mirjan\.  Rahmat). 

(4)  50  P.  R.  1885  (Mussammat  Schban  v.  Ghazi). 

(5)  47  P.  R.  1896  ^^Baklm  v.  Amir). 

(6)  37  P.  R.  1898  (Mussammat  Emna  v.  Sajawal  Khan). 

(7)  62  P.  R.  1906  (^Bholi  v.  Fakir). 

(8)  105  P.  R.  1906  (Malik  Nur  v,  Aishan). 

(9)  119  P.  R.  1907  (Bakht  Sawai  v.  Sardar  Khan). 

(10)  48  P.  R.  1909  (Aliah  Ditta  v.  Beg). 

(11)  56  P.  R.  1909  {Deri  Ditta  Singh  v.  Dropti). 

(12)  19  P.  R.  1912  (Muhammad  v.  Mussammat  Bakhto). 
(13j  15  P.  R.  1907  (Amir  Ati  v.  Baggo). 

(14)  13  P.  R.  1914  (Sliahanchi  Kliau  v.  Ma3sam,!nat  Begam  Jan). 
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"  owners  witli  full  powers  in  respect  of  the  aforesaid  entire 
"  property,  movable  and  immovable,  both  house  and  landed, 
•'  after  I  am  dead  and  gone.  The  said  daughters  have  been 
"  betrothed,  but  are  yet  unmarried  and  minors  and  live  in 
*'  my  house.  After  marriage  the  said  daughters  shall  be 
"  considered  full  owners  and  shall  enjoy  full  rights  like 
"  myself.  If  after  the  mutation  of  names  any  of  the  daughters 
*'  dies  sonless,  her  share  shall  go  to  the  surviving  daughters 
"  and  their  descendants  in  equal  shares.  After  death,  or 
"  re-marriages  of  my  widows,  their  shares  too  shall  go  to  the 
"  four  daughters  in  equal  shares.  My  collaterals  shall  have 
"  no  claim  whatever  against  my  wives  and  daughters  in 
"  respect  of  my  aforesaid  property,  movable  and  imm^vable, 
"  both   houses   and   landed." 

The  daughters  and  the  widows  appear  to  have  fallen 
out  and  to  have  litigated,  with  tho  result  that  a  compromise 
was  ultimately  arrived  at  by  which  the  four  daughters 
got  |rds,  and  the  widows  |rd  of  the  property.  The 
plaintiffs  were  not  parties  to  that  suit,  although  they  applied 
to  be  made  parties. 

Plaintiffs  who  are,  as  will  be  seen  from  the  details 
given  above,  related  to  the  deceased  in  the  third  degree,  filed 
a  suit  in  which  they  asked  that  a  declaratory  decree  might 
be  passed  to  the  effect  that  the  will  shall  not  affect  their 
rights  after  the  death  or  nikah  of  the  defendants,  or  that 
any  other  relief  which  the  Court  deemed  pi^oper  might  be 
granted  to  them. 

The  property  in  suit  is  extensive  and  diverse.  Some  of 
it,  the  defendajits  say,  was  self-acquired  by  Fateh  Ahmad 
and  his  father  ;  and  as  to  this  property,  they  plead  that 
•  the   plaintiffs    have  no    locus  standi  to  object   to    the   will    and 

that  the  plaintiffs  are  not  heirs  to  the  property  by  custom. 
They  also  go  on  to  plead  that  even  as  regards  tho  ancestral 
property,  the  daughters  and  the  widows  aro,  as  compared 
with  the  plaintiffs,  preferential  heirs.  It  is  also  urged  that 
the  will  is  valid.  Issues  were  drawn  up  by  the  learned 
District  Judge  and  a  large  mass  of  evidence  was  placed  on 
the  record.  The  District  Judge  has  detailed  that  evidence 
piece  by  piece,  but,  in  our  opinion,  he  has  not  really  dis- 
cussed in  a  satisfactory  manner  the  impoitant  questions  at 
issue  in  the  case. 

The  first  issue  was  "  of  the  property  left  by  Fateh  Ahmad 
'«  whtit  is  ancestral  and  what  is  acquired  property  f" 
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Oa  this  point  all  that  the  District  Judge  has  to  say  is 
this  :  "  I  hold  that  it  is  not  clear  which  estate  is  ances- 
"  tral  and  which  acquired,  but  the  question  is  not  material 
*'  in  this  case.  I  hold  that  Fateh  Ahmad's  estate  was  an- 
"  cestral." 

In  our  opinion,  this  decision  is  not  only  self-contra- 
dictory ;  but  we  are  unable  to  see  how  the  District  Judge 
could  have  arrived  at  the  opinion  that  it  was  immaterial 
which    property    was   ancestral    and  which    acquired. 

Among  Muhammadans  like  these  Khattars  of  the  Attock 
District  there  can  be  no  doubt  whatever  that  the  daughter.'^ 
will  succeed  to  the  self-acquired  property  of  their  father  in 
preference  to  collaterals,  even  so  near  as  the  plaintiffs  are. 
But  as  regards  ancestral  property,  the  matter  is  different  ; 
and,  as  will  be  seen  later,  our  opinion  is  that  in  regard  to 
such  property  the  plaintiffs  have  superior  rights  and  that, 
notwithstanding  the  will  by  Fateh  Ahmad,  the  plaintiffs, 
who  object  to  its  alienatiou,  must  be  declared  to  have  ulti- 
mately   superior   rights    to   those    of    the  defendants. 

The  second  issue  was — "  What  is  the  rule  of  succession, 
"  custom  or  Muhammadan  Law,  among  the  parties,  who 
"  are  Khattars,  on  the  death  of  a  proprietor  without  male 
"  issue  ?" 

As  to  this,  the  learned  District  Judge  after  making  some 
cursory  remarks  and  observations  found  "  I  hold  that 
"  daughters  among  Khattars  succeed  according  to  custom  to 
"  their  parent's  estate." 

The  third  issue  is  concerned  with  the  distinction  between 
ancestral  and  self-acquired  property. 

Ab  to  this,  the  lower  Court  says  "  there  is  no  difference 
"  as  to   the  estate  being  ancestral  or  acquired." 

The  Court  then  went  on  to  find  that  Fateh  Ahmad  was 
"  competent  to  will  away  his  estate  in  favour  of  defendants." 
On  two  minor  issues  the  District  Judge  says  "  I  hold  that 
"  it  was  unnecessary,  and  so  is  the  case  with  7th  issue." 
It  is  not  at  all  clear  what  this  means. 

We  are  unable  to  see  what  the  District  Judge  meant  by 
saying  it  was  unnecessary,  but  jirobably  he  meant  that  the 
two  issues  were  uncalled  for. 

The  learned  District  Judge  having  thus  dismissed  the 
plaintiffs'  claim,  an  appeal  has  been  filed  in  this  Court  through 
Khan    Bahadur   Mian    I^luhammad    Shafi,    and    wo   have   heard 
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aif>;ameiits  wliicL  lia\e  extended  over  three  days-  We  may  say 
at  once  that,  after  exhaustive  examination  of  all  the  oral  and 
documentary  evidence  and  of  many  rulings  which  have  been 
quoted  to  us,  our  opinion  is  that  a  certain  part  of  the  pro- 
perty, which  is  admittedly  self-acquired,  belongs  to  the 
daughters  who,  at  present,  with  the  widows  arc  in  posses- 
sion of  it. 

But  as   regards   the   ancestral     property,    the   question   of 

initial   presumption   is    not    free     from    difficulty.      Mr.    Shafi, 

quoting   a   mass   of  authority,    most  of  which  we   have  noted 

^  Rattigan's  Digest  section  ^°    ^^'^    margin,    the    omissions  being    of 

23,31/^.  /;.  18G7  (Ij,  115P.  cases  which   in  our  opinion    have    little 

/^.1892(2;,31P./V.18!)3(3),  ,        .  J.  ^      ^ 

105  P. /»;.  1U06  (4),  50 /'.  ii.  °''    ^°    beaiing    on   this   case,    contends 

1885  (5),  47  F.  R.  1896  (6),  that     there     is     always    a    presumption 

37/>./^.  1898(7),  119/^.  i2.  ^^  ,  ,     \  .^     ^ ,,    ^    ^      , 

1907  (8),  48  P.  R.  1909  (9),  among    Muhammadan  tribes,  that  a  col* 

^§j^- ^jf-'l909  (10^,  19  P.  ie:  lateral   nearer   than  the  5th   degree  ex- 

eludes    a  daughter  from  inheritance,  and 

that  gift  or  will  in  favour  of  a  daughter  is  invalid  in  presence  of 

Buch  a  collateral.     On  the  other  hand,  we  have  such   rulings    as 

62,  P.  R.  1906  (12)    (Giijars  of  Gujar  Khan),  in   which  it   was 

ruled   that   the   presumption   in    the    case   of   an    endogamous 

tribe,    which    Avas  well    known   as    favouring     the     rights    of 

daughters    and    daughters'    sons,    might    be     the     other   way. 

However,    we   need   not  pursue  this    subject   further,   for  Mr. 

Pestonji    admits    that    the   initial   presumption   is  against  him 

and   we  have  tberefoio  only  to  see  whether  he  has  rebutted  it. 

The  will  makes  the  daughters  absolute  final  owners  of 
tlie  whole  estate  regardless  of  whether  they  marry  and  of 
whom  they  marry  ;  and  we  have  to  see  what  the  ascer- 
tained custom  of  these  Khnttars  as  regards  daughters  is. 
We  have  first  three  records  of  custom — Robertson's  for 
Rawalpindi  and  KitcLin's  for  Rawalpindi  and  Attock,  res- 
pectively. In  the  first  named  compilation  (1887)  we  find,  at 
page  10,  Question  12  — 


(1)  31  P.  R.  1867  (Wuzeera  v.  Ilakoo). 

(2)  115  l\  R.  1892  (Mussavivial  Sharfan  v.  Kammu). 
{3)  31  /'.  R.  1893  {Mussamviat  Mirjan  v.  Ralimat). 

(4)  105  P.  R.  I90G  {Malik  Awr  v.  Aishan). 

(5)  50  P.  R.  1885  {Musmmmal  Saliban  v.  Ghazi). 
({>)  47  P.  R.  lhs9G  {[iakhu  v.  Amir). 

(7)  37  P.  R.  i898  (^Muiisamvial  Emna  v.  Sajawal  Khun). 

(8)  119  P.  R.  1907  (^Bakht  Hnwai  v.  Sardar  Khan). 

(9)  4S  /'.  R.  1909  (Allah  Ditto  v.  lieg\ 

(10)  56  P.  R.  1909  {Dcii  Dilta  bmgh  v.  Dropti). 

(Uj  19  P.  R.  1912  {Muhammad  v.  Mussaiiimut  Bakhlo). 

{12 J  6 J  P.  R.  1906  {Bholi  v.  Fakir). 
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"  The  near  male  kindred  inherit  in  prererence  to  the 
daughter  ;  and  under  Qaestion  13  it  is  state:!  that  the 
Ehattars  give  preference  to  a  5th  degree  collateral  over  a 
married  daughter.  Examples  are  given  at  page  36.  Then 
under  Qaestion  18,  page  12,  we  find  it  stated  that  among 
Ehattars  a  daughter  and  a  widow  may  take  equally  but 
on  rr.ai-riage  of  daughter  the  widow  takes  the  whole.  The 
answer  to  Qaestion  19  says  that  unmarried  daughters  or 
daughters  vowed  to  celibacy  take  equally  with  their  brothers. 
Under  Question  37  the  Khattars  say  a  man  may  leave'one- 
third  of  his  estate  by  will  outside  Ms  oivii  family  but  not 
inside. 

In  Kitchin's  book  on  Rawalpindi  the  results  are  not 
very  dissimilar.  Qaestion  13,  pages  21  et  seq,  show  that  no 
precise  rules  prevail,  bat  two  Khattar  instances  are  giveu 
in  wliich  5th  degree  collaterals  failed  to  oust  daughters. 
Under  Qaestion  37  the  Rhattars  say  a  proprietor  can  only 
will  away  "  a  portion"  of  his  ancestral  estate  and  no  in- 
stances are  given  among  Khattars. 

Mr.  Kitchin's  book  on  Attock  is  of  more  assistance.  Under 
Qaestion  12,  which  is  in  favour  of  near  collaterals,  seven 
actual  instances  are  recorded.  The  examples  under  Ques- 
tion 13  point  to  5th  degree  being  the  limit  to  the  superiority 
of  the  collateral  over  the  daughter.  The  answer  to  Qaestion 
19  is  opposed  to  that  given  by  Mr.  Robertson — see  above— 
and  the  answer  to  Question  37  and  Qaestion  38  as  to  power 
of  bequest  shows  that  precise  definition  is  impossible,  though 
the  feeling  is  against  this  method  of  tampering  with 
succession. 

On  the  wljole  these  three  volumes  are  iu  favour  of  the 
appellants.  At  the  same  time,  though  opinions  of  experienced 
officers  may  be  useful  as  a  general  guide,  yet  actual 
concrete  instances  are  the  materials  which  we  must  primarily 
use.  Mr.  Pestonji  relies  on  16  Khattar  instances  and 
3  Awan  instances,  all  to  be  found  on  the  record  ;  after  ex- 
amination of  which  we  are  inclined  to  agree  with  l\r.  Shaft 
that  practically  none  of  them  really  help  defendants  at  all. 
A  large  number  of  them  ended  in  compromises,  and  in 
many  others  the  reversioners,  no  doubt  fo:-  special  reasons, 
consented  to  gift  or  will  or  succession,  as  the  case  might 
be.  A  few  of  them  were^  decided  on  questions  quite  apart 
from  the   problen;  now   Ifefore   us  ;   ai^d  as  the  following  brief 
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abstract   will  sliow,   no   riilo' favourable    to   defendants   can  be 
deduced  from  them  : — 

j._Case  of  GhuLim  Khan's  daughters  and  their  husbands. 
Paper   book,    Part   I,    page   42,  page  44,  line  .31  ;  Pait  II, 
page  3  and  page  94  (P.  W.  20)  not  a  contest  between  collaterals 
and   daughters  at  all,    and  one  daughter  was  excluded   by  the 
others  from  inheritance. 

Il—Shahahmad  of  ILadrotar.—Vixvi  II,  page  IS,  Ex.  D.  20 
see  page  19,  last  column  :  the  alienation  was  of  ^th  only  of 
estate   and    it  is  fairly   clear  that  the  collaterals  cmsented. 

III. — Muhammad  Khan  of  Kutlal. — Ex.  D,  9,  Part  IT,  page 
40  :  no  doubt  there  was  a  will  in  favour  of  daughters  and  it 
prevailed   against  the   widow,  but  no  collateral  contested. 

IV. — Ahviad  All  of  Kntbal. — Compromised  in  such  a  way 
that  nothing  favourable  to   daughters  as  heirs  can  be  deduced. 

F. — Natishcri  Khans  case. — D.  W.  7,  page  98,  Part  II,  and 
Ex.  D.  5,  page  23  :  this  was  a  case  of  sale  for  valid  necessity 
of  propel ty   found  not  ancestral   qua  the  objector. 

VI.-—Nur  Khan  of  Salargah.—D.  W.  8,  page  99,  P.jrt  II, 
Ex.  D.  11  ;  Part  II,  page  34  :  a  case  of  mutation  on  a  gift  by 
a  widow  out  of  her  own  life  estate  of  f  rds  to  her  two 
daughters  :  the  widow  being  alive,  why  should  any  collateral 
at  that  stage  object  ? 

VII. — Ghazi  Khan  of  Bango- — This  case  is  given  by  Mr. 
Kitchin  in  his  Attock,  Volume  Ex.  D.  28,  page  79,  Part  It  ; 
contest  apparently  between  a  wife  and  her  husband  for 
estate   of  wife's  father,  cleaily  not  in  point. 

VIII.—Aivaz  Mulk  of  Sagn.—Fsivt  I,  page  80,  Ex.  D.  13  ; 
collaterals  did  exi.st,  but  degree  unknown,  contest  was 
between   descendants  of  two  daughters. 

JX — Khudadad  of  Kot  Sondki. — Part  II,  page  46,  Ex.  D. 
7,  especially  page  47,  lines  32  et  seq  :  contest  was  between 
nephew  on  one  side  and  daughter  and  widow  on  the  other  ; 
on  appeal,  however,  the  Chief  Court  held  that  decision 
between  collateral  and  daughter  was  pi-emature  and  uncalled 
for. 

X. — Muazzam  Khan. — Part.  I,  Ex.  D.  2,  page  51,  and  Ex  D. 
3,  paga  72,  case  was  compromised  :  contest  was  between  two 
brothers  ;  one  married  to  late  owner's  daughter/  compromise 
did  not  point  to  any  special  recognitioa  of  a  daughter's  claim. 

XI. — Ahmadu  Khan  of  Sarai  Kharhuza. — Part  II,  page  4, 
Ex.  D,  8  ;  there  were  two  first  cousins  of  last  owner,'  and  that 


November,  1914.  ]  CIVIL  JUDGMENTS-No.  97.  865 

one  "who  was  married  to  latter's  daughter  succeeded  :  no  real 
discussion  of  custom  :  there  was  a  will  in  favour  of  the  daughter 
also  :  so  far  as  it  goes  this  may  he  said  to  favour  the  defendants 
here. 

XII. — Ahmad  Khan  of  Sarai  Kharhuza. — Part  11,  Ex.  D.  4, 
page  26,  another  compromise  and  no  deduction  of  pinnciple 
possible. 

XIII. — Ahviadu  Khan  of  Mama  Jhang. — Part  I,  Ex.  D.  22, 
page  47  :  1.3  F.  R.  1914  (1),  is  the  case  :  this  case  does  not 
appear  to  us  to  be  in  point  :  the  only  question  for  decision  was 
whether,  when  a  per.son  takes  property  by  gift,  the  gift  enures 
for  the  benefit  of  male  descendants  only  or  also  of  female 
descendants. 

X7F. — Riismat  All  Khan  of  Tarbeti, — Part  II,  page  10,  Ex. 
D.  27  :  this  alienation  was  validated  by  the  consent  of  plaintiff's 
father,  tcho  at  the  time  icas  sole  first  reversioner. 

XV. — Haidar  of  Mttrat. — Ex.  D.  26  :  mutation  to  widow 
and  daughter  by  consent  of  the  "  persons  concerned  ":  not  known 
whether  daughtei'S  were  marx'ied  and  in  any  case  widow  was 
there. 

XVI. — Shadvian  Khan  of  Kuthal. — D.  W.  5  :  no  documents  ; 
few  necessary  particulars. 

It  is  hardly  necessary  to  go  into  the  3  Awan  cases  on  which 
Mr.  Pestonji  also  relied.  In  one  the  onus  w_as  wrongly  laid  and 
the  case  was  disposed  of  on  the  absence  of  evidence  of  rebuttal 
of  presumption.  In  another,  9  out  of  11  reversioners  for  special 
reasons  acquiesced  in  gift  to  nephews  who  were  also  sons-in-law, 
and  the  third  case  is  15  P.  B.  1907  (2). 

The  onus  being  on  defendants-respondents,  it  cannot  be 
said  that  they  have  proved  either  that  they  have  a  better  right 
of  succession  than  plaintiffs  or  that  the  will  helps  them.  Mr. 
Shafi  meets  their  case  by  criticisms  of  their  instances,  for  the 
most  part  as  indicated  above,  and  also  by  showing  on  the 
record  some  23  cases  of  exclusion  of  daughter's  by  near 
collaterals.  No  doubt  Mr.  Pestonji  is  able  to  animadvert  on 
some  of  these  instances  as  being  supported  only  by  oral  evidence  ; 
but  after  all  there  is  little  or  no  rebuttal,  and  for  the  most 
part  the  witnesses  who  testified  to  the  instances  were  persons 
eminently  likely  to  know  the  facts  and  they  were  not  cross- 
examined. 

(1)  13  P.  R.  1914  {shahanchi  Khan  v.  Mussammat  Begam  Jan). 
{2)  15  P.  B.  1907  {Amir  Ali  v.  Baggo).  ^ 
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There  is  also  oral  evidence,  which  it  is  sought  to  import 
into  the  case  under  section  32,  Indian  Evidence  Act,  on  behalf 
of  plaintiffs,  see  Part  IT,  pages  24  and  31.  The  question  of  the 
admissibility  of  this  evidence  is  not  an  easy  one,  but  we  are 
inclined  to  hold  that  it  is  not  admissible,  for  controversy  regard- 
ing this  custom  had  arJsen  when  those  statements  were  being 
made.  We  do  not  think  it  is  necessary  to  discuss  various  minor 
incidental  points  i-aised  during  the  lengthy  hearing  of  this 
appeal. 

We  hold  that  defendants  have  not  proved  that  such  a 
will  as  this  is  valid  as  it  stands,  or  that  the  daughters, 
defendants,  should  be  preferred  as  heirs  to  the  plain- 
tiffs, collaterals  of  Fateh  Ahmad  in  the  third  degree. 
Plaintiffs  are  entitled  to  a  decree  that  the  will  shall  not  affect 
their  reversionary  rights.  We  also  do  not  think  defendants 
have  proved  that  a  daughter,  even  if  she  mai^ries  one  of  the 
nearest  collaterals,  has  any  right  as  heir  in  presence  of  those 
collaterals. 

We  accept  the  appeal  and  give  plaintiffs  a  declaration  ns 
prayed  in  plaint,  with  costs  in  both  Courts. 

A f peal  accepted. 

No.  98. 

Before  Bon.  Sir  Alfred  Kensington,  Kt.,  Chief  Judge. 

LAL  SINGH  AND  ANOTHER-(Objectors)— 

APPELLANTS, 

Versus 

SHAM  LAL  AND  ANOTHER— RESPONDENTS. 

Civil  Appeal  No.  775  of  1913. 

Guardian  and  Wards  Act,  VlII  of  ISdO— application  to  Court  for 
viarriage  of  minor  female  ward — proper  action  of  Court. 

Held,  that  District  Courts  should  not  assume  direct  responsibility  under 
the  Guardian  and  Wards  Act  for  the  marriage  of  minors  for  whom  a  personal 
guardian  has  been  appointed  under  the  Act. 

/.  L.  R.  22  Bom.  509  (1),  referred  to. 

Miscellaneous  first  appeal  from*the  decree  of  Say  ad  WaU  Shah, 
District  Judge,  Gurgaon,  dated  the  18th  day  of  March  1913. 
Appellants,  in  { erson. 
Duni  Chand,  for  respondents. 

The  order  of  the  learned  Chief  Judge  was  as  follows  : — 
18^^  Jwxe  19)4.  Sir  Alfred  Kensington,  C.  J. — The   facts   of   this  curious 

dispute  are  as  follow.     Rattan  Lai  Bania  died  in  1911  leaving  a 
daughter  named   Chambeli,  aged  about  16.     Sham  Lai,  brothcr- 

(1)  (1896j  1.  L.  li.  22  Bom.  509  (Bai  Diicali  v.  Moti  Karson). 
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in-law  of  Rattan  Lai  applied  to  be  made  guardian  of  her 
person  and  was  so  appointed  [on  lOth  October  1912,  this  Court 
declining  to  interfere  on  3rd  December  1912. 

In  the  meanwhile  one  Lai  Singh,  now  appellant,  came  on  the 
scene  alleging  that  Rattan  Lai  had  betrothed  Chambeli  to  his  son 
some  three  years  before,  while  Sham  Lai  wished  her  to  matry 
a  man  named  Ghisa  who  appears  to  be  aged  23  (not  36  as  stated 
in  the  present  appeal).  TheCouit  did  not  go  into  the  question 
of  the  previous  betrothal,  but  after  getting  Ghisa  medically 
examined  had  up  all  the  parties,  Chambeli  included,  on  the  18th 
March  1913  and  allowed  her  to  make  her  choice.  She  selected 
Ghisa,  and  the  Court  thereon  sanctioned  marriage  to  him,  while 
to  satisfy  Lai  Singh  Rs  125  was  deposited  in  Court  by  Sham 
Lai  as  being  the  sum  which  Lai  Singh  said  he  had  expended  on 
betrothal  ceremonies.  The  order  as  to  this  sum  was  that  Lai 
Singh  could  draw  it  for  himself  at  any  time  up  to  a  year. 

Lai  Singh,  not  unnaturally,  appealed  against  this  very 
summary  order  of  18th  March  1913,  and  on  the  15th  May  this 
Court  prohibited  marriage  to  Ghisa  till  further  orders.  It  now 
transpires  that  Chambeli  had  been  in  fact  married  to  Ghisa  on 
27th  Api-il  1913.  She  has  been  since  living  with  Ghisa,  and  it 
is  said,  with  the  usual  result,  though  this  cannot  be  verified. 

The  District  Judge  evidently  acted  in  good  faith  for  what 
he  considered  to  be  the  best  interests  of  the  girl,  but  it  is  no 
part  of  a  Court's  duty  under  the  Guardians  and  Wards  Act  to 
assume  direct  responsibility  of  the  kind,  and  it  would  have  been 
better  if  the  District  Judge  had  simply  declined  to  either  sanc- 
tion or  prohibit  the  marriage  to  Ghisa,  leaving  the  parties  con- 
cerned to  settle  their  dispute  among  themselves.  Reference  may 
be  loade  to  section  24  of  the  Act  and  to  the  ruling  in  /.  L.  B. 
22  Bo7n.  509  (1). 

However  now  that  the  marriage  has  taken  place  I  decline 
to  still  further  complicate  matters  by  interference,  and  the  appeal 
is  accordingly  rejected.  If  the  sum  of  Rs,  125  is  still  in  deposit 
ill  Court  I  think  that  the  District  Judge  should  make  it  over  to 
Lai  Singh,  notwithstanding  the  fact  that  the  prescribed  limit 
of  a  year  has  been  exceeded.  Lai  Singh  obviously  could  not 
prejudice  his  claim  in  appeal  by  applying  for  the  money  till  that 
appeal  was  decided. 

With  that  explanation  I  leave  the  lower  Court  to  dispose  of 
the  Rs.  125  at  its  discretion.  The  appeal  is  dismissed.  No 
order  as  to  costs. 

Appeal  rejected, 
(1)  (1896)  I.  L.  R.  22  Bom.  509  {Bai  Diivali  v.  Moli  Karsot{).  ' 
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No.  99. 

Before  Bon.  Mr.  Justice  Chevis  and  Eon.  Mr. 
Justice  Shadi  Lai. 

MEHRA— (Plaintiff)— APPELLANT, 

Versus 

MANGAL  SINGH  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No  263  of  1912. 

Custom— ancestral  property —adoption— -property  inherited  by  adopted 
son— whether  ancestral  qua  the  latter  s  sons. 

Held,  that  by  custom  property  which  comes  to  an  appointed  heir  as 
such  is  not  amcestral  qua  the  latter's  son,  who  whether  born  before  or  after 
the  appointment  of  his  father  has  consequently  no  status  to  challenge 
an  alienation  of  such  property  by  his  father. 

25  P.  E.  1901  (1),  66  P.  E.  1908  (2),  111,  P.  R.  1893  (3),  12  P.  R.  1892 
(F.  B.)  (4),  50  P.  R.  1893  {F.  B.)  at  page  231  (5)  and  25  W.  R.  225  (0), 
referred  to. 

9  P.  R.  1893  (7)  and  51  P.  R.  1906  ^8),  distinguished. 
Second  appeal  from    the  decree   of  Eai  Bahadur   Lala    Chuni  Lai, 
Divisional  Judge  of  Sialkot,  dated  the  7th  August  1911. 

Rambbaj  Datta,    for  appellant. 

Nanak  Chand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 
Wth  July  1914!.  Shadi  Lai.,  J. — This  appeal  arises  out  of  a   suit  brought  by 

Mehra,  who  is  appellant  in  this  Court,  for  possession  of  a  plot 
of  land  sold  by  his  father,  Jawala,  to  the  defendants  in  1898. 
Jawala  had  been  appointed  an  heir  by  one  Amir  and  obtained 
the  land  in  dispute  in  his  capacity  as  the  latter's  heir. 

It  is  admitted  that  the  plaintifE  was  born  subsequent  to  the 
appointment  of  Jawala  as  heir  of  Amir-  On  these  facts,  the 
Courts  below  have  held  that  the  land  in  the  hands  of  Jawala 
was  not  ancestral  qua  the  plaintifF,  and  that  the  latter  has  no 
locus  standi  to  impeach  the  alienation.  The  plaintiff  having 
been  non-suited  in  the  lower  Courts  has  preferred  a  further 
appeal  to  this  Court  and  the  sole  question  for  our  determination 
is  whether  the  above  finding  as  to  the  nature  of  tlie  property 
is  or  is  not  correct. 

(1)  25  P.  R.  1901  (Fatleh  Singh  v.  Nihal  Singh).  ~ 

(2)  G6  P.  R.  190>i  {TuUi  v.  Ram  Rakha). 
(2,)  111  P.  R.  1S93  {Wazira  v.  Kahna). 

(4;   12  y.  R.  ls;i2  (/-'.  B.)  (Hita  Rum  v.  Raja  Ram). 
(5j  50  P.  R.  1S93  {F.U.)  (p.  231)  {Ralla  v.  Budha). 

(6)  fl876)  25  W.  R.  255  (258;  (Baboo  Juswant  Singh  v.  Doolce  Chand). 

(7)  9  P.  R.  Ih'Jli  [Thamman  Singh  v.  Jit  Singh). 
{H)  51  P.  R.  190G  {Cluijju  V.  Dalipa). 
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The  point  is,  so  far  as  Ave  are  aware  a  novel  one  and  not 
covered  by  any  direct  authority  of  this  Court.  The  only  two 
judgments  of  this  Court  which  have  been  referred  to  by  the 
lower  Courts  are  25  P.  R.  1901  (1)  and  66  F.  li.  1908  (2),  and 
both  of  them  are  inapplicable  to  the  present  case. 

In  the  first  case,  an  alienation  was  effected  by  an  appointed 
heir  and  the  person  contesting  it  was  an  agnate  of  the 
appoinfer.  As  the  property  had  descended  from  the  common 
ancestor  of  the  appointer  and  of  the  plaintiff  in  that  case,  the 
latter  was  rightly  found  entitled  to  attack  the  alienation  which 
injured  his  reveisionary  rights.  That  case  is  c]e:irly  no 
authority  for  the  proposition  that  a  son  of  the  appointed  heir 
is  similarly  entitled  to  contest  an  alienation  by  his  father. 

The  law  is  clear  that  in  the  event  of  the  appointed  heir 
dying  childless  and  leaving  no  widow  the  estate  which  he 
inherited  from  the  appointer  passes  to  the  male  collaterals  of 
the  appointer's  family  if  it  consists  of  property  over  which  the 
appointer  had  only  a  restricted  power.  The  judgment  in  66 
P.  li.  1908  (2),  lays  down  the  rule  "that  the  son  of  the 
appointed  heir  born  prior  to  the  appointment  has  no  light  to 
contest  an  alienation  by  his  father  of  property  received  from 
the  appointer. 

In  the  case  before  us,  the  plaintiff  was,  as  mentioned 
above,  born  after  the  appointment  and  the  ruling  has  therefore 
no  direct  application.  But  for  the  reasons  set  out  below  we  are 
of  opinion  that  that  fact  should  not  make  any  difference  and 
that  the  son  of  an  appointee,  whether  born  before  or  after  the 
appointment  of  his  father,  is  incompetent  to  contest  an 
alienation  by  the  latter  of  the  property  received  from  the 
appointer. 

The  point  being  res  Integra,  we  have  to  decide  it  in 
accordance  with  the  general  principles  of  customary  law.  It 
must  be  remembered  tliat  we  are  not  here  dealing  with  a 
ceremonial  adoption  of  Hindu  Law  in  which  the  adopted  son 
is  completely  transferred  from  his  natural  family  and  becomes 
a  part  and  parcel  of  the  adoptive  family  in  the  same  way  as 
if  he  were  a  natural  born  son.  But  in  the  case  of  the  customary 
appointment  of  heir  it  has  been  repeatedly  held  that  it  dfles 
not  involve  the  transplanting  of  a  person  from  one  family  to 
another.  The  tie  of  kinship  with  the  natural  family  is  not 
dissolved  and  the  fiction  of  blood  relationship  with  the  members 


(1)  25  P.  R.  1901  (Fatek  Singh  v.  Mli'al  Singh). 

(2)  66  P.  R.  1908  [Tulsi  v.  Ram  Rakha). 
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of  the  new  family  has  no  application  to  the  appointed  heir. 
The  relationship  established  between  the  appointer  and  the 
appointee  is  a  purely  personal  one  and  does  not  extend  beyond 
the  contracting  parties  on  either  side  (vide,  inter  alia,  111  P.  B. 
1893)  (1). 

It  follows  that  tho  appointer  or  his  male  lineal  ascendant 
cannot  be  called  an  ancestor  of  the  appointee's  son. 

As  regards  the  appointee's  right  to  property,  it  is  clear 
that  he  does  not,  ordinarily,  lose  his  right  of  snccession  in  his 
natural  family  and  any  property  which  he  inherits  from  his 
natural  father  or  any  other  male  lineal  ascendant  would, 
undoubtedly,  be  ancestral  qua  his  sons,  and  the  latter  are 
entitled  to  pet  aside  an  improper  alienation  of  that  property 
made  by  the'r  father.  But  the  same  thing  cannot  be  predicated 
with  resjject  to  the  estate  which  the  appointed  heir  receives 
from  the  appointer.  If  the  estate  consists  of  the  self-acquired 
property  of  the  latter,  (hen  the  appointee  becomes  an  absolute 
owner  of  it  and  has  plenary  power  of  disposal  over  it.  If,  on 
the  other  hand,  the  estate  consists  of  pi'opei^ty  over  which  the 
appointer  had  only  a  restricted  power,  then  the  appointed  heir 
takes  it  subject  to  the  residuary  interest  which  resides  in  the 
appointer's  reversioners.  The  property  having  descended  from 
a  common  ancestor  of  the  appointer  and  his  reversioners,  the 
latter  have  the  same  right  of  objecting  to  an  alienation  made 
by  the  appointee  as  they  possessed  with  respect  to  an  alienation 
by  the  appointer.  As  regards  them,  the  property  continues  to 
be  ancestial  and  they  can  protect  their  reversionary  rights  by 
vetoing  an  improper  alienation  {vide  12  P.  B.  1892  (F.  B.)  )  (2). 

But  we  do  not  think  that  pioperty,  whether  ancestral  or 
self-acquired,  of  the  appointer,  received  b3'  the  appointed  heir, 
can  be  regarded  as  ancestral  qua  the  latter's  sons.  As  regards 
eons,  ancestral  property  has  been  defined  to  mean  property 
inherited  from  a  direct  male  ancestor,  and  the  point  which  we 
have  to  decide  is  whether  the  property  in  questii  n  fulfils  the 
requirements  of  this  definition. 

It  has,  already,  been  pointed  out  that  the  appointer  or  his 
ascendant,  wbo  originally  held  the  land,  is  not  an  ancestor  of 
the  appointee's  eon  ard  it,  therefore,  follows  that  the  property 
originally  held  by  tbe  foinior  cannot  be  called  ancestral  property 
of  the  latter.  If  it  once  descends  to,  or  comes  into  the  hands 
of,   the    appointee's   son,    then    it   would   be  ancestral  qua  the 

(1)  111  l>.  R.  1893  {Wazira  v.Kahna). 

(2)  12  i'.  U.  uy2  (F.  b.)  (fiila  Ham  v.  Raja  Ram). 
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grandson  for  the  very  simple  reason  that  it  would  be  inherited 
from  the  appointee  who  is  the  common  ancestor  of  the  son 
and  the  grandson.  The  same  remark  does  not  apply  to  the 
property  in  the  hands  of  the  appointee. 

The  conclusion  at  which  we  have  arrived  can  be  supported 
on  another  ground.  The  definition  of  ancestral  property 
already  given  involves  the  idea  of  inheritance  and  inheritance 
there  means  succession  ab  intestato  and  does  not  obviously 
include  testamentary  succession.  Now  it  has  been  held  in  many 
cases  that  the  appointment  of  an  heir  is  tantamount  to  a  gift 
which  comes  into  operation  on  the  death  of  the  appointer  and 
that  the  property  received  by  the  appointee  should  be  regarded 
in  the  nature  of  a  bequest. 

As  remarked  by  Sir  Meredyth  Plowden  at  page  231  in  50 
P.  Jt.  1893  (F.  B.)  (1).  "  the  power  of  adoption,  when  validly 
*'  exeicised,  has  precisely  the  same  effect  as  regards  the  warisan 
"  ekjaddi  or  presumptive  heirs,  as  a  valid  transfer  of  the 
"  adopter's  land  by  gift  to  the  adopted  son  would  have  :  it 
"  operates  in  fact  as  a  transfer  of  his  land,  but  a  transfer  taking 
"  effect  after  the  death  of  the  donor  instead  of  in  his  life-time." 
If  this  is  the  correct  description  of  the  mode  in  which  the 
appointed  heir  gets  the  property  then  it  is  clear  that  he  does 
not  inherit  it  within  the  meaning  of  the  above  definition  of 
ancesti-al  property.  The  appointee  is  a  legatee  of  the  property 
and  the  son  of  a  legatee  has  absolutely  no  right  to  control  an 
alienation  by  the  father  of  the  property  bequeathed  to  the 
latter. 

We  would  now  refer  to  two  judgments  which,  it  is  contend- 
ed by  the  learned  pleader  for  the  appellant,  have  adopted  a 
different  view. 

The  first  case  upon  svhich  reliance  has  been  placed  is  that 
reported  as  9  P.  B.  IS 93  (2),  It  arose  out  of  a  suit  brought 
by  an  adopted  son  to  contest  an  alienation  by  his  adoptive 
father,  and  the  sole  point  which  was  decided  was  whether  Ihe 
adoptive  father  had  a  right  to  repudiate  an  adoption  once 
validly  made.  Having  decided  it  in  the  negative,  the  learned 
Judges  remanded  the  case  to  the  Divisional  Judge  for  disposal 
with  the  remark  that  the  adoption  under  the  deed  was  valid 
and  that  the  plaintiff's  locus  standi  was  established.  The 
further  question  that,  even  if  the  adoption  or  appointment 
was   valid,   the  appointed   heir  was  not  entitled  to  impeach  the 

(1)  50  P.  R.  1803  (F.  B.)  (p.  231)  (Ralla  v.  Budha). 

(2)  ^9  P.  R.  1893  {Thavman  Singh  v.  Jit  Singh). 
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alienation  by  his  adoptive  father  because  the  property  was  not 
ancestral  as  regards  him,  was  not  raised  by  the  parties  and 
no  opinion  was  therefore  expressed  on  it. 

The  other  case  which  requires  notice  is  51  P.  R-  190G  (1), 
the  flacitum  of  which  is  to  the  effect  that  "  by  custom  among 
Mahtons  of  Nawashahr  talisil,  in  the  Jullundur  District,  the 
sons  of  an  appointed  heir  who  predeceased  his  adoptive  father 
are  entitled  to  succeed  on  the  latter's  death  to  his  estate." 
With  respect  to  this  case,  Ave  would  make  two  observations. 
In  the  first  place,  we  find  that  the  appointee  was  a  nephew  of 
the  appointor  and  the  former's  sons  were  therefore  agnates 
of  the  latter.  In  the  second  place,  the  learned  Judges  regarded 
the  appointment  of  heir  in  the  same  light  as  a  gift  and  remark- 
ed that  "  there  can  be  no  question  that  a  gift,  if  valid,  would 
benefit  the  donee's  sons,  whether  the  donee  himself  pre- deceased 
the  donor  or  not."  Looking  at  the  case  in  the  light  of  the  above 
observations  and  having  regard  to  its  special  facts  we  do  not 
think  it  militates  against  the  view  taken  by  us  about  the 
nature  of  the  property  in  the  hands  of  an  appointed  heir. 

It  is,  however,  significant  that  in  the  case  of  Kritrima 
adoption  wh'ch,  as  has  been  pointed  out  in  several  judgments 
of  this  Court,  resemble  the  customary  appointment  of  an  heir 
in  the  Punjab,  the  Calcutta  High  Court  has  held  that  the  sons 
of  a  person  adopted  in  the  Kritrima  forms  are  not  entitled  to 
inherit  the  property  of  the  adoptive  father  (vide,  inter  alia, 
25,  WeeUy  Reporter,  255).  At  page  258  (2)  of  the  report 
the  learned  Judges  make  the  following  observations  : — 

*'  Under  the  Hindu  Law  as  laid  down  in  Macnaghten, 
"  Volume  I,  page  76,  and  also  in  a  decision  of  this  Court  in 
"  Volume  VIII  of  the  Weekly  Reporter,  the  relation  of  Kritrima 
"  son  extends  to  the  contracting  parties  only,  and  the  son  so 
"  adopted  will  not  be  considered  the  grandson  of  the  adopting 
'*  father's  father,  nor  will  the  son  of  the  adopted  be  considered 
"  the  grandson  of  his  adopting  father."  These  ol)servations 
are,  in  our  opinion,  equally  applicable  to  the  person  appointed 
an  heir  under  the  Customary  Law. 

From  the  general  principles  of  the  Customary  Law  relating 
to  the  nature  of  the  ancestral  land  and  from  the  in.-idents  of  the 
customary  appointment  of  heir,  the  result  which  we  deduce  is 
that  the  property  in  the  hands  of  Jawala  was  not  ancestral 
qua  the  plaintiff. 

a)  51  P.  R.  1906  {Chajju  v.  Dalipa). 

(2)  (1876)  25  W.  R.  255  (258)  {Baboo  Juswant  Singh  v.  Doolee  Chand), 
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We  accordingly  hold  that  the  plaintiff's  suit  has  been 
i-ightly  dismissed  by  the  Courts  below  and  that  this  appeal 
must  fail.  The  appellant  must  pay  the  costs  of  the  respondent 
in  this  Court. 

Appeal  dismissed. 

No.  100. 

Before  Hon.  Mr.  Justice  Johnstone  and  Hon.  Mr.  Justice 

Scott-Smith. 

SHUJA-UD-DIN.AND  OTHERS— (Defendants)  - 

APPELLANTS, 

Versus 

MUSSAMMAT  ASHIABI— (Plaintiff)— 

RESPONDENT. 

Civil  Appeal  No.  1096  of  1910. 

Court  Fees  Act,  section  7  {IV)  (f)— valuation  of  a  suit  asking  Court  to 
administer  the  estate  of  a  deceased  person  and  paying  plaintiff  her  share — 
suit  for  accounts— Civil  Procedure  Code,  1908,  order  20,  rule  13 -Suits 
Valuation  Act,  VII  of  1887,  section  8. 

Held,  that  a  suit  asking  the  Court  to  administer  the  estate  of  a 
deceased  person  and  paying  plaintiff  her  share  is  a  suit  for  accounts  (vide 
rule  13,  order  20,  Civil  Procedure  Code)  falling  within  section  7,  IV  (f)  of  the 
Court  Fees  Act  and  the  plaint  must  bear  ad  valorem  Court  fee  stamps 
according  to  amount  at  which  the  relief  sought  is  valued  therein. 

Held  also,  that  under  section  8  of  the  Suits  Valuation  Act  the  value  of  the 
suit  for  purposes  of  jurisdiction  is  the  same. 

51  P.  R.  1897,  p.  229  (F.  B.)  (I),  I.  L.  R.  10  Cal.  274  (282)  (2)  and  68 
P.  /?.  1881  (3),  referred  to. 

First  appeal  from  the  decree  of  J.  Addison,    Esquire,  District 
Judge,  Delhi,  dated  the  29th  August  1910. 

Santanam,   for   appellants. 

Muhammad   Shafi  and   Abdul  Rashid,  for  respondenfs. 

The  judgment  of  the  Court  was  delivered  by — 

Johnstone,  J. — One  Shahab-ud-Din  died  intestate  on  let  14.th  July  1914:. 
December  1909.  On  16th  December  his  eldest  son,  Shuja-ud- 
Din  (present  defendant  1),  applied  to  the  District  Court, 
Simla,  for  letters  of  administration,  and  on  the  following  day 
that  Court  appointed  him  ad  interim  receiver.  On  JSth 
February  1910  his  widow,  present  plaintiff,  entered  a  caveat, 
and  nine  days  later  she  filed  the  present  suit  in  the  Court  of 
the    District   Judge,    Delhi,    asking  the  Court  to  administer  the 

(1)  51  P.  R.  1897  (p.  229)  (F.  B.)  {Sardar  Dial  Singh  v.  Beli  Ram). 

(2)  (1884)  /.  L.  U.  10  Cal.  274  (282;  (F.  B.)  {Anonymous  Case). 
(3;  68  P.  R,  1831  {Mussammat  Rukman  v.  Brij  Mohan  Lai), 
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estate  of  the  late  Shahab-ud-Din  and,  inter  alia,  to   give  her  her 
\  share   in  it. 

In  different  parts  of  her  plaint  she  valued  at  R3.  2,80,000 
the  property  left  by  deceased,  and  at  Rs.  15,000  the  suit  "  for 
purposes  of  jurisdiction,"  and  at  Rs.  130  for  purposes  of  Court 
Fee  ;  and  on  her  plaint  she  affixed  a  Court  Fee  stamp  of  Rs.  10. 

Apart  from  their  pleas  on  the  merits  and  on  other  points 
defendants  urged  that  Court  Fee  should  be  ad  valorem  on 
Rs.  15,000,  the  value  placed  by  plaintiff  herself  on  her  suit  for 
jurisdiction  purposes  ;  and  the  Court  below  overruled  the  plea. 
It  did  not  hold  that  Rs.  10  was  the  proper  ultimate  Court 
Fee  ;  but  in  a  way,  not  easy  to  follow,  while  applying  Article 
17,  (z-i\  Schedule  II,  Court  Fees  Act,  which  prescribes  a  fixed 
fee  of  Ks.  10,  it  went  on  to  say  that,  as  parties  admitted, 
"  Court  fee  will  have  to  be  paid  in  full  from  the  estate  or 
"  otherwise,  after  the  estate  has  been  ascertained."  The  Court 
then  proceeded  with  the  case  on  the  merits  and  having 
appointed  Lala  Mohan  Lai,  pleader,  of  Simla,  receiver,  gave 
plaintiff  "  the  usual  preliminary  decree."  This  was  on  28th 
August  1910,  sixteen  days  before  which  date  the  Simla  Court 
had  stayed  proceedings  in  defendant's  case  before  it. 

In  appealing  here  defendants  1  and  2  again  raise  the 
question  of  Court  Fee,  and  after  hearing  arguments  we  are 
constrained  to  allow  their  contention.  We  are  unable  to  see 
any  reason  why  such  a  suit  as  this  should  not  be  taken  to  be 
a  suit  "  for  accounts  "  within  the  meaning  of  the  phrase  in 
section  7  (iv)  (J),  Court  Fees  Act.  The  phrase  is  quite  general  ; 
and,  though  the  most  common  and  familiar  suits  for  accounts 
are  suits  for  taking  of  partnership  accounts  and  by  principals 
against  agents,  we  fail  to  see  why  a  suit  of  the  kind  dealt  with 
in  Order  20,  Rule  lo  (1),  Civil  Procedure  Code,  which  is 
exactly  the  suit  we  have  here — i.e.  "  for  an  account  of  any 
property  and  for  its  due  administration  " — does  not  fall 
within  the  purview  of  Section  7  {iv)  (J),  Court  Fees  Act, 
aforesaid. 

The  distinction  the  Lower  Court  and  Mr.  Shafi  (for 
plaintiff-respondent)  seek  to  draw  between  a  "  suit  for  account  " 
and  a  suit  "  for  an  account  of  any  property  "  seems  to  us 
sophistical  ;  and  it  follows  that,  inasmuch  as  the  suit  falls 
under  the  section  and  clause  of  the  Court  Fees  Act  just  quoted, 
it  cannot  be  governed  by  articles  17,  (vi),  Schedule  II  of  that 
Act,  which  runs  "  every  other  suit  where  it  is  not  possible 
*'  to  estimate  at  a  money-value  the  subject-matter  of  the  suit 
"  and  which  is  not  otherwise  provided  for  by  this  Act." 
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Then  looking  at  section  7  (iv)  aforesaid,  we  see  that  stamp 
is  to  be  paid  ad  valorem  on  "  the  amount  at  which  the  relief 
"  sought  is  valued  in  the  plaint  or  memorandum  of  appeal." 

Here  plaintiff  herself  valued  the  suit  for  jurisdiction  at 
Rs.  15,000,  and,  if  we  turn  to  section  8  of  the  Suits  Valuation 
Act,  1887,  we  see  that  her  valuation  for  Court  Fee  at  Rs.  130 
must  be  ignored.  The  valuation  for  both  purposes  must  be  the 
same,  and  clearly  the  valuation  for  jurisdiction,  which  led  the 
lower  Court  to  take  the  case  on  its  own  file  and  i*esulted  in  a 
first  appeal  to  this  Court,  holds  the  field. 

Our  finding  is  that  for  all  purposes  this  must  be  taken  as 
one  of  Rs.  15,000  value,  and  plaintiif  should  have  paid  Court 
Fee  of  Rs.  625  on  that  amount.  Similarly,  defendants-appellants, 
who  were  quite  justified  in  the  circumstances  in  appealing 
on  a  Rs.  10  stamp  will  have  to  increase  their  Court  Fee  also 
to  Rs.  625. 

The  above  is  the  way  we  look  at  the  case-  We  have  looked 
at  rulings  quoted  by  Mr.  Shafi,  but  they  do  not  constrain  us  to 
change  our  opinion  in  any  way 

We  are  well  aware  of  the  views  expressed  at  page  229  iu 
51,  P.  B.  97,  (1),  at  page  282  of  /.  L.  B.  Cal.  {2),  and  so  forth, 
and  we  have  no  quarrel  with  the  proposition  that  fiscal  enact- 
ments should,  where  ambiguous,  be  construed  iu  favour  of  the 
subject  ;  but  here  we  see  no  ambiguity  or;  difiiculty.  We  are 
also  aware  that  in  68,  P.  B.  81  (3),  an  administration  case, 
suit  and  appeal  alike  were  apparently  heard  on  a  Rs.  10  stamp 
without  demur  on  the  part  of  defendants  or  Courts  ;  but  the 
question  agitated  before  us  was  not  there  raised  and  the  ruling 
therefore  is  no  authority. 

Ko  doubt  a  suit  for  administration  of  an  intestate  estate 
is  in  some  respects  a  suit  of  a  unique  kind,  but  after  all  it  has 
many  features  in  common  with  a  suit  for  winding  up  an 
insolvent  estate,  or  a  suit  for  dissolution'of  partnership  with 
taking  of  accounts  and  allotment  to  each  partner  after  all  debts, 
etc.,  are  settled  up,  of  his  net  share.  In  this  connection  we  would 
lefer  to  Civil  Procedure  Code,  First  Schedule,  Appendix  A, 
(3)  Plaints,  Forms  41,  42,  43  and  49  ;  (4)  Written  statements, 
Form  14  ;  Appendix  Decree  Foims  17,  18,  19,  20,  21,  22  (Final 
decree  in  partnership  case).  In  all  of  these  the  taking  of 
a(  counts  is  a  prominent    and   necessary  feature  ;   and    the   mere 

(1)  51  P.  R.  1897  (p.  229)(F.  B.)  (Sardur  Dial  Singh  v.  Beli  Ram). 

[2)  (1884)  /.  L.  R.  10  Cal.  274  (282;  (F.  B.)  {Ammymous  Case). 
(3}  (58  P.  B.  1881  {Musi-ammat  Rukman  v.  Brij  Mohan  Lai). 
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fact  that  after  accounts  have  been  taken,  the  Court,  ex  necessitate 
ret,  acts  in  winding  up  on  rather  different  lines  in  the  different 
classes  of  cases,  does  not  take  any  of  them  out  of  the  purview 
of  the  aforesaid  phrase  suit  "  for  accounts." 

Plaintiff  is  said  to  be  poor.  Her  learned  Counsel  asks  for 
3  months'  time  for  payment  and  we  grant  this  prayer.  Within 
3  months  from  to-day  plaintiff  must  make  up  the  Court  fee  on 
the  plaint  to  Rs.  625.  If  she  does  so,  defendants-appellants 
must  be  prepared  on  or  before  next  date  of  hearing  to  make 
up  their  Court  fee  to  a  similar  figure,  if  he  wishes  his  appeal 
to  be  heard  furthei'.  If  plaintiff  fails,  no  doubt  her  suit  will 
have  to  stand  dismissed.  If  she  pays  and  defendants- appellants 
fail  to  pay,  their  appeal  will  stand  dismissed. 

Appeal  dismissed. 


December,  1914.  ]  CIVIL  JUDGMENTS— No,  101.  377 

No.  101. 

Bofore  Hon.  Mr.  Justire  Johnstone  and  Hon.  Mr.  Jufttiee 

Rattigan. 

MAHARAJ  KISHEN— (Defendant)— APPELLANT, 

Versus 

HARGOBIND  AND  BASHESHAR  LAL— (Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  946  of  1912. 

Hindu  Laio— joint  family  partnership— death  of  one  of  the  partners — 
y-Itethcr  jiartnership  dissolres — Indian  Contract  Act,  section  253  (10)  — 
partnership  continued  after  denth— Indian  Limitation  Act,  IX  of  1908, 
article  106. 

The  plaintiffs'  firm  of  B.  L.  H.,  together  with  the  firm  of  G.  R.  .J.  D., 
entered  into  a  partnership  with  M.  K.,  defendant,  by  deed  dated  1st  January 
1901,  under  which  the  two  firms  were  to  supply  the  capital  and  M.  K.  was 
to  act  as  manager,  the  profits  being  shared  equally  betAveen  the  parties. 
The  agreement  was  to  remain  in  force  for  three  years  from  the  date  of 
starting  work.  M.  K.'s  father  G.  M.  by  a  separate  bond  stood  security  for 
all  losses  suffered  by  the  two  firms  to  the  extent  of  his  son's  share. 

The  plaintiff's  sued  on  the  22nd  December  1910  alleging  that  the  joint 
Inisiness  was  carried  on  up  to  the  end  of  December  1907  and  that  thereafter 
l)usiness  was  only  carried  on  for  pui-pose  of  winding  up  and  they  jn-ayed 
for  accounts  to  be  made  up  and  for  a  decree  against  defendants  M.  K.  and 
the  representatives  of  his  father,  since  deceased,  (they  having  settled  up 
with  tlie  firm  of  G.  R.  J.  D.)  for  any  sum  due  to  them  or  in  the  alternative 
(if  the  Court  found  that  the  partnership  had  not  yet  been  dissolved)  that 
it  should  be  dissolved  and  accounts  made  up  and  a  decree  passed  in 
accordance  therewith.  The  defendants  pleaded  inter  alia  that  the  suit  was 
l)arred  by  limitation  as  the  partnership  had  been  dissolved  more  than  three 
years  before  suit,  and  further  that  the  surety-  -agreement  liy  the  late  G.  IJ. 
had  determined  on  the  lapse  of  the  three  years  for  which  the  partnership 
was  to  continue,  i.e.,  on  the  1st  January  1901. 

Held,  that  as  the  partnership-agreement  was  between  («)  M.  K.  of  the 
one  part  and  [h]  the  two  firms  of  B.  L.  H.  and  G.  R.  J.  D.  of  the  second  part 
and  not  between  the  five  individuals  who  signed  the  deed  in  their  personal 
capacities  and  as  the  three  partners  of  the  firm  of  G.  R.  J.  D.  constituted  a 
joint  Hindu  family  and  the  firm  was  consequently  not  dissolved  by  the  death 
of  one  of  the  partners  in  July  1907,  to  whom  one  of  the  other  partners 
succeeded  by  survivorship,  the  partnership  in  suit  was  not  dissolved  by  sucli 
death. 

The  principle  underlying  section  253  (10;  of  the  Indian  Contract  .\ct 
explained. 

Held  also  that,  as  all  the  parties  agreed  expressly  or  by  uecessary  implica- 
tion to  continue  the  partnership  as  if  no  dissolution  had  taken  place  upon 
the  aforesaid  death,  the  suit  was  in  any  case  not  barred  under  article  106  of 
the  Limitation  Act. 

2  Ch.  474  (1)  and  /.  L.  R.  25  Mad.  26  (31,  32)  (2),  referred  to. 

(Ij  (1895)  2  Ch.  474  {Betjemann  v.  Betjemann). 

(2)  (1901)  I.  L.  R.  25  Mad.  20  (31,  32)  {Ahinsa  Bibi  v.  Abdul  Kader). 
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Ilel'I  further,  tliat  tlio  pxteiision  of  the  partnership  could  not  extend  the 
lialnlily  of  the  surety  who  v.as  no  party  to  such  extension  and  that  his  liability 
consequently  ceased  on  the  expiration  of  the  period  of  three  years,  originally 
iixed  in  the  deed  of  partnership. 

First  appeal  from  the  decree  of  A.  Latifi,  Esquire,  District  Judge, 
Delhi,  dated  the  20th  May  1912. 

Sheo  Narain  and  Madan  Gopal,  for  appellants. 
Muhatnmad  Sliati,  for  respondenfc.s. 
The  judgment  of  the  Court  was  delivered  by — 
Gth  Mm/  1911-.  R.ikTTKi.w,  J.— Plaintiff.s,    Hargobind    and     Basheshar   Lai, 

tividing  under   the   name  of   Basheshar  Lai   Hargobind,  allege 
that   by   a   written   agreement,  dated  the  1st  of   January  1901, 
a  contract  of  partnership  was  entered  into  between  (1)  !Maharaj 
Kishen,   defendant   No.    4,    of   the  one   part,  and  (2)  plaintifE.s' 
firm    and  the  tirm  of   Ganga    Kani  Jamna    Das,  represented    by 
defendants   1,  2  and  3  of  the   second  part  ;  that  under  the  terms 
of  this    agreement  the    two    said     firms    were    to   supply    the 
capital  for  the  business  of  the  partnership  ;   and  that  defendant 
No.  4  was   to   act  as  manager,  the  profits  being  shared  equally 
b}'  the  two  parties.    The  :!greement  was,  according  to  paragraph 
C>,  to   remain  in   force   for  three  yeai-s  from  the  date  of  starting 
work.     By  a  bond,  dated  the  27th  of  March  1901,  Rai  Bahadur 
Gursahai    Mai,    the   father   of   defendant   No.   4,    undertook  to 
stand  security  for  all  losses  suffered  by   the   two    firms    to    the 
extent  of  defendant  No.  4's  share.     The  said  surety    died  before 
suit   and   defendants    Nos.    4,    5    and    6   represent    his   estate. 
Plaintiffs    in    their  plaint,  which  was  presented  to  the  Court  on 
the   22nd  of   December   1910,   allege   that   the    partnership    in 
question  was  earned  on  up  to  the  end  of  December  1907  and  was 
dis.solved   on    the    1st   of   January  1908,  except  in  so  far  as  the 
carrying   on   of     the   business    was    necessary   for   winding-up 
purp-'ses.     They  further   state    that    the  representatives  of  the 
firm   of   Ganga    Kam  Jamna  Dass   have   settled    matters    with 
themselves    and  are    merely  pro /or7na  defendants  in  the  present 
.tuit.      The   plaint    further  sets  out   that"  the   business   of  the 
partnership   wa?  hopelessly   mismanaged  and  that  plaintiffs  are 
entitled  to  claim  a  settlement  of  accounts  from  the  late  manager 
of  tlie    concern — Maharaj    Kishen-     They  accordingly    claimed 
the  following  alteraative  relief  : — 

(«)  tliat  the  partnership  be  wound  up  and  after  .settle- 
ment of  accounts  a  decree  be  passed  in  favour 
of  plaintiffs  for  such  suras  as  they  might  be  found 
entitled  to,  and 
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(6)  that  in  the  event  of  the  Court  finding  that  the 
partnership  had  not  been  dissolved  prior  to  institu- 
tion of  suit  tliat  it  should  now  be  dissolved, 
accounts  made  up  and  decree  passed  in  accordance 
therewith. 

The  plaintiffs'  claim  was  contested  by  defendants  Nos.  4,  5 
and  G  and  a  nxiniber  of  pleas  were  urged  with  which  we  are  not 
concerned  upon  this  appeal.  The  main  ground  of  defence  was 
that  the  claim  was  banned  under  article  106  of  the  Limitation 
Act  inasmuch  as  the  partnership  had  been  dissolved  more  than 
three  years  before  suit,  and  further  that  the  agreement  by  Rai 
Bahadur  Grursahai  Mai  to  stand  surety  determined  on  the  lapse 
of  the  period  of  three  years  for  which  the  partnership  was  to 
continue  in  force  according  to  the  terms  of  the  agreement,  i.e., 
from  the  ]st  of  January  1901  to  the  1st  of  Januaiy  1904 
Defendant  No.  4  in  his  written  pleas  maintained  that  the 
partnership  in  question  was  dissolved  by  the  death  of  Munna 
Lai,  one  of  the  partners  in  the  firm  of  Ganga  Ram  Jarana  Dass, 
who  died  in  July  1907. 

Subsequently,  however,  when  giving  evidence  before  the 
Court  Maharaj  Kishen  deposed  that  the  partnership  remained 
in  existence  till  November  1907,  when  it  came  to  an  end  by 
arrangement  between  the  partners.  The  District  Judge  found 
that  the  firm  was  dissolved  at  the  death  of  Munna  Lai  in  July 
1907,  but  was  continued  after  his  death  by  mutual  consent  of 
the  remaining  partners,  that  in  point  of  fact  it  was  not  dissolved 
till  the  31st  of  December  1907,  and  that  consequently  plaintiffs' 
claim  against  defendant  No.  4  was  within  time.  On  the  other 
hand,  the  learned  Judge  held  that  the  suretyship  of  Rai  1  ^ahadur 
Gursahai  Mai  determined  after  the  lapse  of  the  period  of  throe 
years  mentioned  in  the  partnership  agreement  and  that 
consequently  plaintiffs  had  no  claim  against  the  esjtate  of  the 
late  surety.  A  preliminary  decree  was  passed  in  favour  of 
plaintiffs  on  the  ■20th  of  May  1912  declaring  that  the  paitner- 
sliip  of  the  firm  of  Maharaj  Kishen  Basheshar  Lai  was  dissolved 
on  the  31st  of  December  1907  and  directing  Maharaj  Kishen, 
defendant  No.  4,  to  file  within  one  month  a  balance  sheet 
showing  profits  and  losses  of  the  partnership. 

From  this  decree  Maliaraj  Kishen  has  appealed  to  this 
Court  and  on  behalf  of  the  appellant  Mr.  Sheo  Narain,  his 
Advocate,  has  declared  that  he  gives  up  grounds  3  and  4  of  the 
grounds  of  appeal  and  that  his  sole  contention  is  that  thu 
claim  is  barred  by  time,  on  the  ground  that  the  partnership 
terminated  either  on  the  death   of  Munna  Lai  or  in  Novembur 
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19u7  ;  and  that  iu  either  case  the  suit  was  iustitutod  more  than 
three  years  after  the  cause  of  action  accrued.  The  plaintiffs 
have  also  filed  a  cross-appeal  taking  exception  to  the  finding  of 
the  District  Judge  that  the  surety  bond  of  Rai  Bahadur 
Gursahai  Mai  terminated  upon  the  expiry  of  three  years  after 
the  date  of  the  partnership  starting  work. 

We  have  heard  lengthy  arguments  as  to  the  date  whuu 
the  partnership  between  the  parties  actually  terminated,  but 
the  question  does  not  appear  to  us  to  be  very  difficult.  The 
agreement  by  which  the  partnership  was  constituted  is  set  out 
at  pages  4  and  5  of  part  I  of  the  paper-book,  and  upon  a 
consideration  of  its  terms,  we  have  no  hesitation  in  accepting 
Mr.  Shati's  contention  that  the  partnership  was  one  between 
(a)  Mahai-aj  Kishen,  of  the  one  part,  and  (b)  the  two  firinn  of 
Gauga  Rum  Jamna  Dass  and  Basheshar  Lai  Hargobind,  of  the 
second  part,  and  not  (as  contended  by  Mr.  Sheo  Narain) 
between  the  five  individuals  who  signed  the  deed  iu  iheir 
personal  capacities. 

It  is  further  established  by  the  evidence  on  the  record  and 
indeed  not  now  contested  that  the  firm  of  Ganga  Ram  Jamna 
Dass  was  constituted  of  three  partners,  viz.,  Munua  Lai,  Piyari 
Lai  and  Hardwari  Mai.  Munua  Lai  and  Piyari  Lai  (uncle  and 
nepLew)  constituted  a  joint  Hindu  family,  so  far  at  all  events 
as  their  property  was  concerned,  and  when  Munna  Lai  died  in 
July  1907,  liyari  Lai  at  once  became  his  heir  by  the  rule  of 
survivorship  and  represented  his  estate  for  all  purposes.  Thus 
the  death  of  Munna  iial  in  no  way  affected  the  partnership  up 
to  that  moment  existing  between  him,  his  co-parcener,  Piyari 
Lai,  and  Hardwari  Mai.  Piyari  Lai,  his  heir  by  survivorsliip, 
was  at  the  time  one  of  the  partners.  The  principle  of  law 
embodied  in  section  2-53  (10)  of  the  Indian  Contract  Act  is 
based  on  the  ground  that  partners  cannot  be  expected  to 
acquiesce  in  new  partners  being  forced  upon  them.  in  the 
event  of  one  partner  dying,  they  may  well  object  to  the 
executors  or  administrators  of  a  deceased  partner  coming  into 
the  business.  But  this  principle  can  obviously  not  apply  when 
all  that  happens  is  that  one  of  the  existing  partners  becomes  by 
operation  of  law,  untitled  on  the  death  of  his  co-parcener,  to  a 
larger  share  in  the  partnership  than  he  previously  possessed 
in  his  individual  right.  We  hold,  thei-ef"re,  that  the  death  of 
Munna  Lai  did  not  dissolve  the  partnership  firm  of  Ganga  Ram 
Jamna  Dass  and  as  a  result,  did  not  dissolve  the  partnership 
existing  between  Mahnraj  Kishen  and  the  two  firms  of  Ganga 
Ram  Jamjia  Dass  and  Basheshar  Lai  Hargobind. 
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Mr.  Sheo  Narain  contended  that  as  a  son  was  adopted  to 
;Munna  Lai  after  the  latter's  death,  Piyari  Lai  cannot  be 
regarded  as  Munna  Lai's  heir.  A  son,  no  doubt,  was  eventually 
adopted  to  Munna  Lai,  but  this  happened  admittedly  after 
Munna  Lai's  death  and  there  is  nothing  to  shew  that  the 
adoption  in  question  took  place  before  the  31st  December  1907. 
Some  time  obviously  must  have  elapsed  before  the  adoption  was 
eifected,  and  until  it  was  completed,  Piyari  Lai  was  admittedly 
Munna  Lai's  heir. 

But  even  if  it  be  held  that  the  death  of  Munna  Lai  had  the 
technical  effect  of  dissolving  the  partnership  of  which  he  was  a 
member,  it  is  clear  from  the  evidence  of  Maharaj  Kishen  himself 
that  all  parties  agreed,  expressly  or  by  necessary  implication,  to 
continue  the  pa' tnership  as  if  no  discsolution  had  taken  place. 
Possibly,  the  legal  effect  of  such  agreement  would  be  the 
creation  of  a  new  partnership.  But  even  so  it  is  obvious  that  the 
new  partnership  was  founded  on  the  basis  of  taking  up  matters 
exactly  as  they  stood  at  the  time  of  Munna  Lai's  death  and  of 
carrying  on  the  business  upon  the  understanding  that  the 
accounts  of  the  old  partnership  were  to  be  incorporated  just  as 
they  were  into  the  new  partnership,  ^^ahat*aj  Kishen  when 
giving  evidence  in  Court  expressly  admitted  that  the  partnership 
between  the  pnrties  remained  in  existence  till  ^November  1907, 
whereas  Munna  Lai  had,  to  the  knowledge  of  all  parties,  died  in 
July  1907.  Presumabl}-,  Maharaj  Kishen  is  well  aware  of  the 
legal  proposition  that  the  death  of  one  partner,  in  the  absence 
of  a  contract  to  the  conti-ary,  terminates  a  partnership,  and  his 
meaning  therefore  must  be  that  the  parties  either  did  not 
regard  the  death  of  Piyari  Lai's  co-parc3ner  as  dissolving  the 
partnership,  or  that  if  they  did,  they  agreed  to  continue  the 
partnership  just  as  if  no  sich  dissolution  had  taken  place.  In 
either  event,  the  provisions  of  article  106  of  the  Limitation  Act 
would  not  bar  the  present  claim,  for  as  held  in  Betjemann  v. 
Betjemann  (1895,  2  Cli.  474)  (1),  "  when  a  partnership  is 
"  det  rmiued  by  death  and  the  surviving  partners  continue  to 
"  carry  on  the  business,  the  statute  of  limitation  is  no  bar  to 
''  takii  g  the  accounts  of  the  new  partnership  by  going  into  the 
"  accounts  of  the  old  partnership  which  have  been  carried  on 
"  into  the  new  partnership  without  interruption  or  settlement,'" 
(see  also  /.  L.  R.  25  ^lad.  at  pages  31,  32)  (2). 

But    the    present    suit    was  not    instituted    till    the  22nd  ot 
December  19iO  and  the  claim  would  consequently  be  still  barred 


(1)  (1895)  2  Ch.  47-1  {Betjemann  v.  Betjemann). 

(2)  (1901)  1.  L.  R.  25  Mad.  26  (31,  32)  (Ahinsa  Bibvv.  Abdul  Kadet'). 
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by  article  106  of  the  Limitation  Act  if  defendant's  allegation 
is  ti'ue  that  the  partnership  was  finally  dissolved  by  consent  of 
parties  in  November  1907.  In  our  opinion  this  allegation  is 
not  true,  and  we  cannot  concede  the  right  of  defendant  to  put  it 
forward.  He  has  had  to  admit  in  his  evidence  that  he  himself 
issued  notices  to  constituents  of  the  firm  informing  them  that 
tlie  partnership  was  dissolved  from  the  1st  January  1908,  and  it 
i.s  not  open  to  him  now  to  contend  that  this  was  in  fact  false 
and  that  the  partnership  had  actually  terminated  in  November 
1907.  But  apart  from  this  objection,  it  is  clear  from  the 
evidence  of  his  own  witness  (Gonjeveram,  D.  W.  3)  that  about 
the  end  of  1907,  he  went  to  Calcutta  to  arx'ange  for  the  further 
financing  of  the  business.  Clearly,  then,  the  partnership  had 
not  terminated  up  to  the  time  of  defendant's  visit  to  Calcutta 
which  took  place  in  November  or  December  1907.  Then  again, 
in  his  letter  to  plaintifEs,  dated  16th  of  January  1908  (exhibit 
P.  8)  he  state.s  "  I  did  no  new  business  after  the  31st  December 
"  as  desired  by  you."  The  iufei^ence  is  obvious  that  plaintiffs 
had  instructed  him  to  close  the  business  of  the  partnei^ship  with 
effect  from  the  1st  January  1908,  an  inference  which  becomes 
irresistible  when  we  read  with  this  letter  the  notices  admittedly 
issued  by  defendant  to  the  firm's  constituents. 

We  hold,  therefore,  that  the  present  suit  is  not  barred  by 
article  106  of  the  Limitation  Act  and  that  defendant's  appeal 
uiust  be  dismissed. 

There  i-emains  the  cross-appeal  by  plaintiffs,  and  here 
again  we  agree  with  the  District  Judge's  conclusions.  The 
surety  bond  executed  by  Rai  Bahadur  Gursahai  Mai  must  be 
read  in  conjunction  with  the  partner.ship  agreement  to  which  it 
makes  express  reference,  and  under  the  provisions  of  paragraph 
0  of  that  agreement  the  partnership  was  to  continue  in  force 
foi'  the  period  of  three  years,  though  it  Avas  terminable  earlier. 
A  bond  of  this  kind  is  to  be  construed  strictly,  and  the  liability 
of  the  surety  cannot  be  extended  beyond  the  period  for  which  he 
was  undertakiiig  liability  simply  by  showing  that  the  partner- 
ship, which  he  was  led  to  believe  was  to  terminate  within  three 
years,  was  in  fact,  by  mutual  agreement  of  the  partners,  ij 
which  he  was  no  party,  continued  beyond  that  peiiod.  Mr.  Shafi 
relies  upon  the  words  in  the  bond  : — "  During  the  time  the  said 
"  firm  or  any  branch  of  it  constituted  hereafter  carries  on  aii}' 
"  Imsiness,"  etc.,  as  indicating  that  the  surety  undertook  liability 
for  an  indefinite  period.  In  our  opinion,  these  words  must  be 
read  subject  to  the  provision  in  the  partnership  agreement  that 
tlie  period  of  the  partnership  was  to  be  three  years,  unless  it 
"vrafi  terminated  earlier. 
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We  accordingly  dismiss  the  cross-appeal  also. 

Both  parties  agree  that  in  the  circumstances  they  should 
be  left  to  bear  their  own  costs  upon  these  appeals  and  we  direct 
accordingl}'-. 

Appeal  cUsmused. 


No.  102. 

Before  Hon.  Mr.  Justice  Rattigan  and  Hon,  Mr.  Justice 
Shadi  Lai. 

DTWAN  CHAND— (Dependant)— APPELLANT, 

Versus 

HARI  CHAND  AND  OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Livil  Appeal  No.  609  of  1912. 

Civil  Procedure  Code,  1908,   section   ll,  explanation    iF— res  judicata — 

^uit  by  mortgagee  to   redeem  from  sub-mortgagee  who  has  jmrchased  equity 

of  redemption— subsequent  suit  by  latter   to  redeem  the  mortgage. 

In  1858  one  W.  mortgaged  his  house  to  W.  J.  for  Rs.  101.  In  1873  W. 
J.  sub-mortgaged  half  the  house  to  R.  R.  S.  for  Rs.  -50-8.  In  1886  W.  sohl 
his  equity  of  redemption  to  the  sub-mortgagee  R.  R.  S. 

In  1909  the  representatives  of  W.  J.  sued  the  representatives  of 
R.  R.  8.  for  possession  of  the  house  l)y  redemption  of  the  sub-mortgage. 
In  that  suit  the  latter  pleaded  that  the  transaction  was  not  a  mere  sub- 
mortgage but  a  transfer  of  half  the  mortgage  rights  and  also  that  they 
Avere  owners  of  the  equity  of  redemption.  The  question  as  to  the  genuine- 
ness of  the  alleged  sale  of  the  equity  of  redemption  was  put  in  issue 
and  decided  in  favour  of  the  defendants.  It  was  however  held  that  the 
])laintiifs  could  still  redeem  t'le  sub-mortgage  which  had  not  been  ex- 
tinguished by  the  sale  of  the  equity  of  redemption,  but  that  the  sub- 
mortgagee waseniitled  to  some  Rs.  426  as  compensation  for  improvements. 
The  defendants  now  sue  as  owners  of  the  equity  of  redemption,  to  redeem 
the  mortgage  in  favour  of  W.  J.,  the  defendants  (plaintiffs  in  the  previous 
suit)  again  plead  that  the  alleged  sale  was  not  genuine  and  the  plaintiiVs 
are  not  entitled   to  redeem. 

Held,  that  the  question  whether  the  sale  of  the  equity  of  redemption 
was  genuine  or  not  n^as  not  res  judicata,  as  it  was  not  a  necessary  issue 
for  the  decision  of  the  previous   case. 

Held  also,  that  the  suit  was  not  barred  imder  explanation  IV  of 
section  11  of  the  Code  of  Civil  Procedure,  by  reason  of  plaintiffs  (then 
defendants)  not  having  claimed  to  redeem  the  mortgage  ofW.  -T.  in  the 
previou     suit. 

2  All.  L.J.  278  fl;  distinguished  ;  17  Cal.  W.  N.  605  (P.  C.)  (2), 
referred  to. 


(1)  (1905)  2  All.  L.  J.  278  (Chet  Ram  v.  Baru  Mai) 
{•J)  (1913)  17  Cal.  W.  N.  605  (P.  G.)  (Lata  Soni  Ra, 


)  (Lata  Soni  Ram  v.  Kanhaiya  -Lai), 
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Second    appeal  from     tJie     decree     of  E.   A.   Estcnnrt,   Esquire, 
Divisional  Judge,  Attack,  dated  the  6th  January  1912. 
Gobind  Das,  for  appellant. 
Sheo  Narain,  for  respondents. 
The  judgment  of  the  Court  was  delivered  by — 
iird  June  1914.  Rattigan,  J. — The   facts   of  tliis   case   are  simple,  though 

the  questions  of  law  involved  are  not  free  from  difficulty. 
In  1858  one  Wasti  mortgaged  a  house  to  Wanjara  (the  prede- 
ces.sor  in  interest  of  defendant  Diwan  Chand)  for  Rs.  101. 
Subsequently  in  187.3  Wanjara  sub-mortgaged  half  of  the  house 
to  Ram  Rattau  Shah  for  Rs.  50-8.  In  1909  Diwan  Chand 
sued  present  plaintiffs  (who  are  the  representatives  of  Ram 
Rattan  Shah)  for  possession  of  the  property  by  redemption 
of  the  sub-uiortgage.  The  then  defendants  pleaded  in  effect 
that  the  ti"ansaction  with  their  predecessor  was  not  a  mere 
sub-mortgage  but  really  an  assignment  of  Wanjara's  mortgagee 
rights,  and  that  in  1886  Wasti  had  sold  the  equity  of  re- 
demption in  respect  of  the  propeity  in  suit  to  their  ancestor, 
Ram  Rattan  Shah.  The  question  whether  the  alleged  sale 
of  the  equity  of  redemption  was  genuine  or  not  was  put  into 
issue  and  decided  by  the  Divisional  Judge  in  favour  of  the 
tlien  defendants  It  was  held,  however,  despite  this  finding, 
that  the  then  plaintiffs  were  entitled  to  a  decree,  inasmuch  as 
tlie  sub-mortgage  had  not  been  extinguished  by  the  sale  of 
the  equity  of  redemption.  It  was  further  held  that  the  sub- 
mortgagee  was  entitled  to  a  sum  of  about  Rs.  426  as  com- 
pensation for  impi'ovements  made  on  the  property  during 
the  35  years  or  so  that  he  had  been  in  possession. 

The  then  defendants  are  plaintiffs  in  the  present  suit 
and  they  now  claim,  as  owners  of  the  equity  of  redemption, 
to  redeem  the  mortgage  effected  in  favour  of  Wanjara  l)y 
Wasti.  Defendants,  who  were  the  plaintiffs  in  tlie  previous 
.suit,  again  plead  that  the  alleged  sale  by  Wasti  was  not 
»enuine  and  that  plaintiffs  are  not  entitled  to  redeem.  The 
lower  Courts  have  held  that  the  question  of  the  genuineness 
of  the  sale  is  res  judicata  by  reason  of  the  decision  in  the 
previous  case  and  upon  this  finding  have  grantofl  plaintiffs 
a  decree  for  redemption.  Two  points  liave  been  urged  before 
ns    on  behalf   of  the  appellant  : — 

( 1 )  that  the  question  of  the  genuineness  of  the  sale  is 
not  res  judicata,  inasmuch  as  it  was  not  a  question 
the  decision  of  which  was  necessary  for  the 
purposes  of  the  prior  suit  ;    and 
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(2)  that   plaintiffs  are    debarred    by   explanation   IV   of 
section  11,  Civil  Procedure  Code,  from  bringing  the 
present   suit,    inasmuch     a%     they    ought   in     the 
previous    suit     to    have   claimed     redemption     of 
Wanjara's  mortgage  and  thereby  defeated  the  then 
plaintiff's    claim. 
Upon   the    tirst    question    we  agree  with    Mr.    Clobind  I)n8 
that   the  genuineness   or   otherwise  of   the    sale-deed  in  favour 
of   plaintiffs   cannot  be  held  to   be    res  judicata,   once     it    was 
held    in  the   former  suit  that  the  transaction    between  Wanjara 
and   Ram    Rattan    Shah   amounted  to   a  sub-mortgage  and  not 
to   an  assignment   to  the    latter   of  the  former's    mortgage,  the 
representative  of    Wanjara  was   entitled   to   redeem   the   sub- 
mortgage,  and  the  question   whether   Ram   Rattan   Shah   liad 
or   had     not    purchased     Wasti's   equity    of    redemption    was 
irrelevant. 

Mr.  Sheo  Naraiu  riealiziug  this,  has  urged  that  the  ques* 
tion  of  the  genuineness  of  the  sale  was  a  matter  directly  and 
substantially  in  issue  in  the  previous  case  because  the  then 
defendants  pleaded  that  they  had  in  the  bona  fide  belief 
that  they  were  owners,  expended  large  sums  in  improving 
the  property.  No  doubt  a  plea  to  this  effect  was  urged, 
but  obviously  it  was  not  necessary  for  the  Court  in  determin- 
ing that  plea  to  decide  more  than  that  Ram  Rattan  Shah 
was  entitled  to  the  compensation  claimed  because  he  had 
acted   in  good  faith  believing  himself   to  be  the    owner. 

It  was  unnecessary  (and  indeed  would  have  been  fatal 
to  any  claim  for  compensation)  to  go  further  and  to  hold 
that,  in  point  of  fact,  the  sale  was  genuine  and  that  he  was 
actually  the  owner.  We  liold  according!}'-  upon  the  first  point 
in  favour   of  the  appellant. 

As  regards  the  second  point,  Mr.  Gobind.  Das  relies 
mainly  upon  a  decision  of  the  Allahabad  High  Court  reported 
in  n  All.  L.  J.  p.  278  (1).  The  facts  of  that  case  are  not 
altogether  on  all-fours  with  those  of  the  case  before  us, 
bat  unquestionably  there  are  remarks  in  the  judgment  which 
support  the  argument  that  in  the  previous  case  Kam  Rattan 
Shah  ought  to  have  claimed  to  redeem  the  mortgage  in 
favour  of  Wanjara  and  that  having  failed  to  do  so,  he  and 
his  representatives  tire  now  debarred  from  claiming  redemp- 
tion. With  every  I'espect  we  are  unable  to  accept  this 
exposition   of  the  law,   aud  we  are  of  opinion  that  the  decision 

\l)  (1905)  2  AIL  L.  J.  278  {diet  Ravi  v.  Baru  Mai). 
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of  their  Lordships  of  the  Privy  Council  in  Lala  Soni  Juini 
V.  Kanhaiija  Lai,  17,  C.  W.  N.  605  (1),  supports  the  view 
that  we  take.  At  page  GIO  their  Lordships  make  the  follow- 
ing remarks  : — 

"The  Subordinate  Judge  held,  and  rightly  as  their  Lord- 
ships consider,  that  the  suit  of  1904  did  not  by  the  ojieration 
of  section  13  of  the  Code  of  Civil  Procedure  bar  the  present 
suit-  The  suit  of  lOO-i  was  a  suit  by  Lala  Shib  Shaukar 
Lai  and  Babu  (^hai~an  Behari  Lai  for  possession  as  mortgagees. 
The  mortgage  had  nut  been  redeemtid  and  plea  of  Lala  Soni 
Ram  that  he  was  entitled  to  redeem  was  irrelevant  to  a 
suit  by  the  usufructuary  mortgagee  for  possession.  Lala  Soni 
liaia'ti  title  as  lajriyayor  teas  not  in  question  in  that  suit,  nor 
could  he  as  a  defendant  to  that  suit,  have  converted  that  suit 
into  one  in  which  ho  could  haoe  obtained  a  decree  for  redemption.'''' 

So  in  tlie  present  case  we  do  not  see  how  it  was 
open  to  Ham  llattan  Shah,  as  a  defendant  to  a  suit  brought 
lnj  Wanjara,  to  claim    redemption   of   Wanjara's   mortgage. 

U  must  be  remembered  that  in  the  previous  suit  the  rights 
o[  Wasti,  the  mortgagor,  were  not  denied  by  the  then  i)laintiff 
and  his  claim  to  redeem  the  sub-mortgage  in  favour  of 
Kam  Rattan  Shah  was  not  in  any  sense  inconsistent  with 
the  subsisting  rights  of.  the  original  owner  of  the  property. 
We   accoi'dingly  decide    this  point  against  the  appellant. 

The  result  is  that  we  accept  this  appeal  and  remand 
the  case  under  order  XLI,  rule  23,  Civil  Procedure  Code, 
to  the  Court  of  the  Divisional  .Judge,  Attock  Division,  who 
ill  (iirn  will  remand  it  for  decision  on  the  merits  to  tlie 
Cuui't    ul  the  Munaif.     Costs   Avill  abide  the  event. 

Ajxpeal  accepted. 

No.  103. 

Urjoyr  U<ni.  Mr.  .hojutice  Rattignu  and  lion.  Mr.  Juytirr. 
Shadi  Lai. 

AM \\{  SIXCH— (Plaintiff)— APPELLANT, 

Versus 

KISIIKN  SINcill   AND  OTHLRS-CDefendants) - 

RKSPONDENTS. 

Civil  Appeal  No.  ]  il  of  1912. 

I'rc-cmiil'uin  'Cullusiie  svtl. 

One  D.  S.  sold  Ihe  land  in  (iisijuto  to  K,  S,  for  lis.  5,(100,  On  llio  lasl 
day  of  liiiiilalion  II.  S.  and  S.  S.,  co-proprietor*  in  the  patti,  brouglit  a  suit  foi' 

(1)  (19l.'{;  17  C<il.  W.  N.  (-.05  {P.  C.)  {Lala  Soni  Ram  v.  Kanhmya  Lai). 
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pre-emption  claiming  that  the  price  was  not  fixed  in  good  faith  and  offering 
to  pay  Rs.  2,000  or  market  value.  On  the  same  day  and  immediately  after 
the  institution  of  the  first  suit  A .  S.,  brother  of  the  vendor,  also  instituted 
a  suit  for  pre-emption  offering  to  pay  the  full  price  of  .Rs.  5,000.  The  latler's 
superior  right  of  pre-emption  was  admitted,  but  the  Divisional  Court 
dismissed  his  suit  on  the  groimd  that  he  Avas  acting  in  collusion  with  the 
vendee  and  in  the  latter's  interest. 

Held  that  before  the  suit  of  A.  S.  could  be  dismissed  on  the  ground  of 
its  being  collusive,  it  should  have  been  shewn  by  the  strictest  evidence  that 
the  object  of  A.  S.  was  really  to  secin-e  the  land  for  the  vendee  and  a  desire 
to  annoy  and  defeat  a  rival  pre- emptor  was  not  sufficient. 

l.'JO  P.  R.  1894  (I),  19  P.  R.  1898  ^2),  10  7>.  R.  1902  (3),  67  P.  A'. 
1007  (4),  87  P.  R.  1896  (5j,  7  P.  R.  I9l2  (fi),  and;  58  P.  R.  1912  (7). 
referred  to. 

Further  appeal  frovi  the  decree  of  B.  Scoff- Smith,  Esqnirc,  T)hi- 
sional  Judge  of  the  Ferozepore  Divi'siov,  dated  the  2^rd  day  of 
November  1911. 

Appellant,  in  person. 

Ganpat  Rai,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Rattigan,    J. — The   dispute   with    which    tliis     appeal     is     17 fh  Juiw  10)4. 
concerned     is     one    between    rival    pre-emptors     and    arose    as 
follows  :  — 

On  the  16th  of  March  19] 0  Dana  Sino-Ii  sold  (ho  land  in 
dispute  to  Kishen  Singh,  vendee,  for  an  alleged  consideration 
of  Rs.  5,000.  On  tlie  last  day  of  limitation  Harnam  Singh 
and  Sandar  Singh,  who  ai^e  proprietors  in  the  village  and  in 
the  2^'M'*-i  brought  a  suit  for  pi^eeraption  claiming  that  tlie 
price  had  not  been  fixed  in  good  faith  and  offering  to  pay 
Rs.  2,000  or  market  value.  On  the  .same  day  and  immediately 
after  the  instifeation  of  the  first  suit,  Amar  Singh,  brother  of 
the  vendor,  also  in,stituted  a  suit  for  pre-emption  offering  to 
pay  the  full  price  of  Rs,  5,000.  The  rival  pre-emptors  were 
impleaded  as  co-defendants  against  each  other  in  the  suits, 
both  of  which  were  tried  together  with  the  consent  of  the 
parties. 

It  is  not  denied  that  Amar  Singh's  right  of  pro-em])tion 
is   superior   to   that    of    his     rivals,    but    his    claim    has    been 


(IJ  139  P.  R.  1894  (Bnj  Nathv.  Jita). 

(2)  19  P.  R.  1898  {Ramsukh  Das  v.  Fazal-ud-Din  . 

(;?)  10  p.  R.  1902  {Jiwa7i  Singh  v.  Slier  Singh). 

(4)  67  p.  R.  1907  {Manohar  Lai  v.  Pars  Ham). 

('1)87  P.  R.  1896  (Ahsan  Ullah  v.  Joicahir  Lnl). 

(6)  7  P.  R.  1912  {Mahmud  Bakhsh  v.  Hassan  lUikhsh). 

(j)  58  P.  R.  1912  (Sheru  v.  Jauahir  Sivgh). 


38  B  CIVIL  JUDGMENTS— No.  103.  [  Rkooed, 

(li.smissefl  bj  tlip  Distj-ict  Judge  and  by  the  Divisional  Judge  on 
a)>peal  on  the  ground  that  he  is  acting  in  collusion  with  the 
vendee  and  in  tlie  latter's  interest.  The  grounds  upon  wliich 
this  opinion  is  based  are — 

(1)  that    Amar   Singh    has    expressed   his   readiness     to 

pay  the  full  amount  of  Rs.  5,000  in  respect  of 
land  which,  according  to  his  own  statement  made 
in  another  suit  in  1906,  cannot  be  worth  more 
than  about  Rs.  750  ; 

(2)  that     Amar    Singh   is   deep    in    debt    and   will    find 

difficulty  in  raising  the  money  for  purchasing  the 
property  ;  and 

(3)  that   he   filed  the  suit  in  a  hurry  and  with  the  obvious 
intention  of  defeating  the  rival  pre-emptors. 

The   leai^ned    Divisional    Judge     lias   referred     to   certain      10 
rulings  of  this  Court,  but,    despite   the  principles   therein   laid 
down,   holds   that   this   is    a   ver}-   exceptional    case   and   that 
consequently  tliose  principles  do  not  apply. 

In  our  opinion,  the  grounds  upon  which  the  Courts  have 
held  that  suit  to  be  collusive  are  devoid  of  any  real  force  and 
do  not  prove  that  the  pre-emptor  is  seeking  the  benefit  not 
of  himself  but  of  the  vendee.  It  is  quite  possible  that  hia 
motive  is  to  annoy  and  defeat  his  rivals  and,  in  any  event,  it 
Avould  have  to  be  shown  by  the  strictest  evidence  that  his  object 
was  really  to  secure  the  land  for  the  vendee.  In  our  opinion, 
having  regard  to  the  rulings  of  this  Court  (see  139  P.  R. 
1894  (1-),  19  P.  R  1898  (2),  10  P.  B.  1902  (3),  67  P.  R. 
1907  (4),  87  P.  R.  1896  (5),  7  P.  R.  1912  (6),  and  58  P.  R. 
1912)  (7),  the  claim  of  Amar  Singh  should  have  been  decreed 
and  we  accordingly  accept  his  appeal. 

He  will  be  granted  a  deci'ee  for  pre-emption  conditional 
on  his  paying  into  Court  a  sum  of  Rs.  5,000  within  90  days 
from  the  date  of  this  decree-  In  the  event  of  his  failing  to  do 
Ko,  his  suit  shall  stand  dismissed  and  plaintiffs  Harnam  Singh 
:ind  Sundar  Singh  will  be  granted  a  deci-eo  for  pre-emption 
conditional  on  payment  into  Court  of  Rs.  2,500  within   30    days 

(1)  l.^O  P.  R.  1894  (Brij  Nath  v.  Jitu). 

(2)  19  /'.JR.  1898  (Ramsnkh  Das  v.  Fazal-ud-Dhi). 

(3)  10  I'.R.  1902  {J  man  Singh  v.  Sher  Singh). 
(4j  67  1>\R.  1907  (Maiiohar  Lai  v.  Pars  Ravi). 
(5;  87  /'.  R.  1R9G  ^Alusan  Ullah  v.  Jowahii-  Lai). 
(C)  7  P.  R.  1912  (Mahnmd  Bakhsh  v.  Hassan  Baklixh). 
(7)  58  P.  R.  1912  {Shcru  v.  Jauahir  Singh). 
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after  the  expiry  of  the  said  period  of  90  days.  In  default, 
their  suit  also  to  stand  dismissed.  We  direct  that  the  costs 
of  all  parties  shall  he  home  by  themselves  throughout  this 
litigation. 

Appeal  accepted. 


No.  104. 

Before  Bon.  Mr.  Justice  Rattigan  and  Hon,  Mr.  Justice 

Shacli  Lai. 

RAN.]  HA  AND  OTHERS— (Plaintiffs)— 

APPELLANTS, 

Versus 

MUSSAMMAT  JINDWADDI  AND  GHULAM  HUSSAIN— 

(Defkni-ants)— RESPONDENTS. 

Civil  Appeal  No.  771  of  1911. 

Custom— Rvcccssion— collaterals  5th  degree — sister-  CTurmani  Biloches  — 
Mmaffargarh  District—  -Riwaj-i-am. 

Held,  that  the  plaintiffs  collaterals  in  the  5th  and  6th  degree  had  failed  to 
prove  that  by  custom  among  Gm-mani  Biloches,  Muzaffargarh  District,  they 
had  a  preferential  right  of  succession  to  a  sister. 

fleW  also,  that  the  entry  in  the  Riicaj-i-am  in  favour  of  the  sister  threw 
the  onus  probandi  upon  the  collaterals. 

Held  further,  that  the  plaintili's  had  also  failed  to  prove  that  the  sister 
had  lost  her  preferential  right  of  succession  by  marrying  outside  the  khandan. 

Further  appeal  from  the  decree  of  M.  L.  Waring,  Esciidre,  Bivisinvnl 
.Tudge,  Multan  Division,  dated  the  9th  February  1911. 

Kanwar  Narain,  for  appellants. 

Badr-ud-Din,  for  respondents. 

The  judgment  of  the  Court  v?-as  delivered  by — 

Rattigan,  J. — The  parties  are  Gurmani  Biloches  of  the  i,,  y  /  1914 
Muzaffargarh  District  and  the  two  questions  involved  on  this 
appeal  ai-e  (1)  whether  the  collaterals  in  the  fifth  and  sixth  degreo 
have  a  right  to  succeed  in  preference  to  a  sister  of  tlie  deceased 
proprietor  ;  and  (2)  whether  if  an  unmarried  sister  has  a 
prefei'ential  right,  n.  sister  who  has  married  a  gh,air  kaum  or  a 
■person  outside  her  l)rother's  family  has  not  also  such  a  right. 

The  Divisional  Judge  has  decided  both  points  in  favour  of 
the  sister,  and  the  plaintilfs,  who  are  deceased's  collaterals,  have 
appealed  to  this  Comt. 

The  evidence  on  the  record  is  scanty  and  of  no  great  value 
apart   from  the   Biwaj-t'am.     This  latter  (see  page   36  of  the 
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Customary  Law,  !N[uzaffargai'h  DishMct)  is  admittedly  in  favour 
of  the  sister  succeeding  in  preference  to  collaterals  so  remotely 
lolated  as  the  plaintiffs.  It  is  contended  however  that  as  no 
instances  are  given  in  support  of  the  proposition  laid  down  in 
the  Ttiwaj'i-am,  the  rule  as  tliere  stated  cannot  be  accepted  as 
correct.     We  cannot  agree  with  this  contention. 

The  Rivmj-i-ani  is  one  that  was  prepared,  as  the  compiler 
notes  in  his  preface,  with  veiy  great  care  and  every  endeavour 
was  made  to  obtain  a  true  and  accurate  record  of  the  people's 
customs.  The  entry '^in  the  lUicaj-i-nm.  throws  the  onus  prohavdl 
on  the  plaintiffs  and  we  agree  with  the  Divisional  Judge  that 
they  have  not  been  able  to  relieve  themselves  of  this  burden. 
Relying,  therefore,  on  this  entr}-  we  hold  that  the  customary 
rulo  is,  that  a  sister  succeeds  in  preference  to  collaterals  related 
in  the  5th  and  6th  degree. 

The  xiext  question  is  wliether  a  sister  who  has  married 
outside  the  khandan  has  a  similar  right.  Here  again  the 
burden  of  proving,  that  marriage  outside  the  family  would 
depiive  a  si.ster  of  a  iMght  which  she  Avould  otherwise  have,  la}' 
upon  the  plaintiffs  and  admittedly  there  is  no  evidence  adduced 
by  them  which  establishes  their  contention  to  the  contrary. 
A\'c  are  satisfied,  therefore,  that  the  decision  of  the  Divisional 
.ludge  was  correct  and  the  very  fact  that  Mussammat  Jindwaddi 
has  been  in  undistui^bed  possession  of  this  property  for  .some 
ton  years  prior  to  suit  is  a  strong  i ndication.  of  the  consciousness 
of  plaintiffs  that  their  claim  was  e.vceedingl}-  weak. 

Wo  dismiss  the  appeal  with  costs. 

Appeal  (NftmissetL 


No.  105. 

Be.fme  Hon.  Mr.  Justice  Chevis  and  Ihni.  Mr.  Juftfirr 
Shadi  Lai. 

FAZL  KHAN— (Defendant)— APPELLANT, 

Versus 

MUSSAMMAT  KARM  BBGAM— (Plaintiff)— 

RESPONDENT. 

Civil  Appeal  No.  643  of  1912. 

Muhnmviadan  Lan--<1  oner— large  amount  claimed  affixed  tloicer— 
verbal  contract— etidence—tchclhcr  Court  can  decree  euMnmarij  amoiiiU, 
vhen  douer  wok  fixed. 

Held,  that  a  verbal  coiitracl  for  a  dower  of  a  large  sum  can  l^e  admitted 
orily  if  proved  by  most  clear  and  satisfactory  evidence. 


Deoembee,  19U.  1  CmL  JUDGMKNTS— No.  105.  39 1 

Held  also,  that  where  both  plaintilY  and  defendant  are  agreed  that  there 
was  a  fixed  dower,  the  dispute  is  confined  to  its  amount  and  the  Court 
cannot  go  into  the  question  as  to  what  would  be  a  proper  dower.  If  the 
plaintiff  fails  to  prove  that  the  amount  alleged  by  her  was  fixed,  the  Court  can 
only  decree.the  amount  admitted  by  defendant. 

Held  further,'.that  the  ru'es  of  procedure  and  evidence  laid  down  in  the 
Uidaya  io  be  followed  in  deciding  disputes  as  to  dower  between  liusbands 
and  wives,  being  at  variance  with  the  statute  law  cai  tlie  subject,  cannot 
be  followed  by  Courts  in  India. 

1  W.  R.  110  (1),  referred  to. 

Firdt  appeal  from  the  decree  of  IL  IK.  E.  KuoUi/s,  District  JuJyc, 
Attack,  dated  the  28tli  Fehruanj  19J2. 

Fazal-i-Hussaiii,  for  appellant. 

Ciobiud  Ua.S;  for  respondent 

The  judgment  of  the  Court  was  delivered  by — 

.Shadi  Lal,  J. — -Thi.s  appeal  arises  out  of  a  .suit  brought  27('/i  July  1914;, 
by  Mussammat  Karam  Be"gam,  who  is  respondent  in  this  Court 
against  her  husband,  Fazl  Khan,  appellant,  for  recover}' of  her 
prompt  dower.  The  allegations  in  the  plaint  are  that  the 
l)laintifl:"8  dower  was  fixed  at  the  time  of  the  marriage,  that 
the  amount  which  the  defendant  agreed  to  pay  was  Rs.  10,000 
and  100  gold  inohars,  being  of  the  value  of  Rs.  25  each,  that 
lialf  of  tliis  amount  was  prompt  dower  and  that  the  plaintiff 
is,  therefore,  entitled  to  Rs.  6,250.  The  defendant  pleaded, 
inter  alia^  that  the  dower  was  fixed  at  Rs.  100  and  one  gold 
inoJuir  of  the  value  of  Rs.  18  and  that  the  prompt  dower  ^\•as 
therefore  Es.  59,  which  the  defendant  was  willing  to  deposit 
in  Court.  The  Court  of  first  instance  held  that  the  plaintilT 
had  failed  to  prove  that  the  amount  mentioned  in  the  plaint 
had  been  fixed  as  plaintiff's  dower  and,  after  enquiry  by  a 
commissioner  into  the  amount  of  mehr- ul-misl,  or  customary 
dower,  fixed  it  at  Rs.  3,000  and  consequently  pas.sed  a  decree 
for  Rs,  1,500  on  account  of  prompt  dower. 

The  defendant  has  preferred  a  first  appeal  from  thLs  decree 
and  the  point  pre.«Hcd  before  us  is  that  the  District  Judge  had,  on 
tlie  pleadings,  ]io  authority  to  go  into  the  question  of  customary 
dower. 

Before  dealing  with  this  contention,  it  is  necessary  to  decide 
tlie  question  raised  by  Mr.  Gobiud  Das  for  the  respondent 
in  support    of  the    decree    of  the   lower    Court  that  the  evidence 


1)  (1865)  4  W.  It  110  (Shah  Nujuniooddeen  Ahvied  \,  Beebee  Hosseinee). 
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ou  the  record  proves  that  the  amount  stated  iu  the  plaint  was 
agreed  upon  at  the  time  of  the  marriage.  After  giving  our 
careful  consideration  to  the  arguments  of  the  leai-ned  pleader 
we  have  no  hesitation  in  concux'ring  with  the  District  Judge 
that  the  plaintiff's  allegation  has  not  been  established.  There 
is  uo  document  in  support  of  it,  and  the  oral  evidence  is  meagre 
and  interested  and  it  is  contradicted  by  the  witnesses  examined 
by  the  commissioner. 

A  verbal  contract  for  a  dower  of  a  large  sum  can  be 
admitted  only  if  proved  by  most  clear  and  satisfactory  evidence 
(4  W.  B.  p.  UO)  (1),  and  evidence  of  this  character  is 
wholly  wanting  in  the  present  case.  On  the  material  before 
us,  we  are  unable  to  come  to  a  finding  in  favour  of  the 
plaintiff,  and  must  accept  the  view  of  the  District  Judge  that 
the  amount  of  dower  as  stated  by  the  plaintiff  has  not  been 
proved. 

We  now  come  to  the  real  point  iu  the  case,  viz.,  on  the 
allegations  in  the  plaint  is  the  Court  authorized  to  determine 
the  amount  of  mehr-ul-misl  and  pass  a  decree  for  the  sum  so 
determined  ?  As  stated  already,  the  plaintiff  clearly  alleged  iu 
the  plaint,  and  this  allegation  was  repeated  in  the  statement 
of  the  plaintiff's  agent  before  the  settlement  of  issues,  that  the 
dower  had  been  fixed,  and  on  this  point  the  defendant  was 
at  one  with  the  plaintiff.  Both  the  parties  were  agreed  that 
this  was  a  case  of  fixed  dower  and  nojissue,  therefore,  arose 
as  to  whether  there  was  an  express  contract  between  the  parties 
specifying  some  dower.  The  dispute  was  confined  to  the  amount 
said  to  have  been  fixed,  each  party  stating  its  own  figure. 

Now,  Muhammadan  Law  lays  down  the  rule  that,  H  no 
dower  is  specified  at  the  time  of  the  marriage,  the  wife  is 
entitled  to  a  proper  dower,  -i.e.,  to  an  amount  to  be  fixed  by 
the  Court  after  taking  evidence  as  to  what  has  usually  been 
settled  on  other  female  members  of  the  wife's  father's  family. 
Can  we  in  this  case  say  that  uo  dower  was  specified  ?  We 
tliink  not.  VV^hen  it  is  admitted  that  the  dower  was  stipulated 
for  but  the  amount  alleged  by  the  plaintiff  has  not  been  proved, 
then  it  is  clearly  not  a  case  in  which  no  dower  was  specified. 

The  only  authority  which  has  a  direct  bearing  upon  the 
point  before  us  is  a  judgment  of  tlie  Calcatta  High  Court 
reported  as  4  IK.  li.  p.  110  (1).  In  that  case,  the  plaintiff 
failed  to   prove   hei'  allegation  that  the   dower  promised  by  the 


(1;  (1865)  4  ]V.  R.  110  {Shah  Nujumooddeen  Ahmed  v.  Bcebee  Hosseinec)* 
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husband  was  Rs.  65,000,  and  the  High  Court,  though  being  of 
opinion  that  the  "allegation  of  the  defendant,  that  the  amount 
was  fixed  at  Rs.  ],0C0,  was  not  established,  passed  a  decree  for 
that  sura  simply  because  it  was  admitted  by  the  defendant.  As 
regards  the  point,  whether  the  Court  can  pass  a  decree  for 
customary  dower,  the  learned  J  udges  observed  that,  as  the  case 
was  put  on  a  distinct  contract,  the  Coart  was  right  in  tiying 
it  on  that  issue  only,  and  they  did  not,  therefore,  determine 
the  amount  to  which  the  plaintiff  might  have  been  entitled  with 
reference  to  the  customary  dower.  Mr.  Gobind  Das  has  not 
been  able  to  show  any  reason  why  that  judgment  which,  in 
our  opinion,  contains  a  correct  exposition  of  the  law  should 
not  be  followed.  He  has  referred  us  to  certain  passages  in  the 
Hidaya  which  lay  down  rules  of  procedure  and  evidence  to  be 
followed  in  deciding  disputes  as  to  dower  between  the  husband 
and  the  wife.  But  these  rules,  which  -are  at  variance  with 
the  .statute  law  on  the  subject,  cannot,  it  is  manifest,  be  followed 
by  Courts  in  British  India. 

The  present  case  is  undoubtedly  based  upon  a  contract  entered 
into  between  the  husband  and  the  wife,  but  the  term  which 
deals  with  the  amount  of  dower  has  not  been  proved.  A  finding 
against  the  plaintiff  as  to  her  allegation  about  the  sum  stipulated 
to  be  paid  does  not  lead  to  the  conclusion  that  no  contract  of 
dower  was  entered  into,  or  that  no  sum  w^as  fixed.  The  contract 
is  there,  and  in  the  event  of  the  plaintiff  not  proving  the  amount 
asserted  by  her,  the  Court  must,  according  to  the  rules  of 
procedure,  pass  a  decree  for  the  sum  admitted  by  the  defendant. 
In  this  view  of  the  law,  it  appears  to  us  that  the  discussion 
as  to  customary  dower  which  could  only  be  allowed  if  there 
were  no  express  contract,  is  beside  the  point,  and  we  therefore 
consider  it  unnecessary  to  deal  with  it. 

For  the  aforesaid  reasons  we  accept  the  appeal  of  the 
defendant  and,  in  modification  of  the  decree  of  the  District 
Judge,  we  pass  a  decree  for  Es  59,  the  sum  admitted  by  the 
defendant.  Having  regard  to  all  the  circumstances  of  the 
ease,  we  direct  that  the  parties  bear  their  own  costs  in  all 
Courts. 

Appeal  accepted. 
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No.  106. 

Before  Eon,  8ir  Alfred  Kensington,  Kt.,  Chief  Judge, 

and  Hon.  Mr.  Justice  Chevis, 

JANGLI  MAL— (Plaintiff)— APPELLANT, 

Versus 

PIONEER  FLOUR  MILLS— (Defendant)— RESPONDENT. 

Civil  Appeal  No.  463  of  1911. 

Assignment — claim  for  damages  for  breach  of  contract— right  of  assignee 
to  sue— Transfer  of  Property  Act,  IV  of  1882,  sections  3,  6  »,  130—"  actionable 
claim" — "mere  right  to  sue." 

Held,  following  /.  L.  R.  36  Cal.  315  (F.B.)  (1)  that  a  claim  for  damages 
for  breach  of  contract,  after  breach,  is  not  an  actionable  claim  within  the 
meaning  of  section  3  of  the  Transfer  of  Property  Act,  but  a  "  mere  right  to  sue" 
within  the  meaning  of  section  6  (c)  and  cannot  therefore  be  transferred. 

First   appeal  from  the  decree  of  J.  F.  Thompson,  Esquire,  District 
Judge,  Lahore,  dated  the  7th  February  1911. 

Sliadi  Lai,  for  appellant. 

Slieo  Narain  and  Dhanpat  Rai,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 
'HOth  July  1914.  Sir   Alfred    Kensington,  C.  J. — The   facts  of  this  case  are 

very  simple.  In  August  1907  the  defendant-company  of  Lahore 
contracted  for  delivery  of  various  large  consignments  of  flour 
to  a  Delhi  merchant  named  Shambhu  Nath.  There  were  some 
deliveries  and  the  contracts  then  fell  through.  The  defendant's 
explanation,  not  so  far  accepted  by  the  plaintiff,  is  that  the 
contracts  required  delivery  at  Lahore  within  15  days,  and  that 
Shambhu  Nath  was  bound  to  make  all  arrangements  for  freight 
to  Delhi  ;  that  he  failed  to  make  such  arrangements  and  conse- 
quently did  not  take  delivery  ;  and  that  the  defendant  ceased 
therefcrd  to  be  liable  for  Shambhu  Nath's  losses,  if  any,  through 
non-delivery  in  time 

Shambhu  Nath  took  no  action  for  I'ecovery  of  damages  on 
breach  of  contract,  and  became  insolvent  in  1909.  In  August 
1910  the  Receiver  of  the  insolvent's  estate  at  Delhi  sold 
Shambhu  Nath's  rights  under  the  contract  to  one  Hardwari 
Lai  for  Rs.  1,(  00  and  he  re-sold  immediately  to  the  present 
plaimtiff  for  the  same  sum,  filing  the  pi'esent  speculative  suit  for 
dauiage.s,  about  Rs.  12,000,  shortly  afterwards. 

The  Di.strict  Judge  has  dismissed  the  suit  linding  that  it 
did  nut  lie.  He  referred  to  various  rulings,  but  nut  to  the  one 
which  is  exactly  iu  point  contained  in  /.  L.  R.  XXXVl  Cal. 
34!b  {Full  Bench)  (1).  Couusel  for  the  plaintiff-appellant  is 
unable   to    dispute   the   applicability  of  the   ruling  now  quoted, 

(1)  (1901))  7.  L.  R.  30  Cal  345  (F.  B.)  {Abu  Mahomed  v.  8.C,  Chunder). 
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and  Las  therefore  confined  his  argument  to  an  attempt  to  show- 
that  the  law  has  not  been  there  laid  down  correctly  so  far  as 
Indian  Courts  are  concerned. 

The  circumstances  of  the  Calcutta  case  are  precisely 
similar,  in  that  the  plaintiff  there,  as  here,  was  a  transferree 
from  the  purchaser  of  rights  in  an  insolvent  estate  from  the 
Official  Assignee  of  Bombay,  through  an  intermediate  purchaser, 
and  was  seeking  to  enforce  a  claim  for  damages  on  an  unfulfilled 
contract.  The  learaed  Judges  discussed  the  matter  with 
reference  to  the  terms  of  section  3,  6  (e),  and  130  of  the  Transfer 
of  Property  Act,  IV  of  1882,  and,  though_this  Agt^is  not  in  force 
in  the  Punjab,  we  consider  that  we  should  follow  its  provisions 
in  a  case  likethe_jiresent  not  otherwise  specifically  covered  by 
law. 

Put  shortly,  plaintiff's  difficulty  is  that  his  suit  does  not 
embrace  an  ''  actionable  claim  "  to  debt  as  defined  in  section  3 
of  the  Act,  inasmuch  as,  by  section  6  (2),  a  mere  right  to  sue 
cannot  be  transferred.  Section  1.30  takes  the  matter  no  further, 
as  it  merely  prescribes  the  procedure  by  which  transfer  of  an 
actionable  claim  shall  be  effected,  without  fresh  definition  of  the 
crucial  words  "  actionable  claim."  In  every  case  of  the  kind 
it  has  therefore  to  he  determined  whether  the  claim  is  action- 
able or  not.  We  have  no  hesitation  in  saying  that,  in  the 
absence  of  other  authority,  we  should  follow  the  learned  Judges 
of  Calcutta,  and  that  we  must  therefore  hold  the  present  claim 
to  be  not  actionable,  because  it  is  expressly  prohibited  by 
section  6  (e). 

We  are  not  pressed  by  counsel's  argument  by  analogy 
from  the  provision  of  the  Insolvency  Act  constituting  a  Receiver 
in  insolvency  an  assignee  with  right  to  sue.  The  law  there 
gives  statutary  permission  to  the  Receiver  by  section  120  {d) 
of  the  Insolvency  Act,  with  an  express  limitation  that  even 
he  can  only  sue  as  assignee  with  leave  of  the  Court.  The 
analogy,  such  as  it  may  be,  cannot  hold  good  in  the  case  of 
the  present  plaintiff. 

We  observe  further  that  the  present  case  is  even  stronger 
than  that  discussed  in  the  Calcutta  ruling,  as  here  there  has 
been  delay  of  over  three  years  before  instituting  the  suit  for 
damages.  Tliat,  liowever,  touches  jjlaintili's  case  un  the 
merits,  and  the  point  need  not  be  discussed  in  view  of  our 
finding  that  he  has  no  right  to  sue  at  all. 

The  plaintiff's  appeal  is  accordingly  dismissed  with  costs 
to  the  defendant-respondent. 

A/ipcal  disiiiidseih 
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No.  107. 

Before  Hon.  Mr.  Justice  Scott- Smith. 

LIVINGSTONE— (Defendant)— PETITIONER, 

Versus 

FEROZ  DIN— (Plaintiff)— RESPONDENT. 

Civil  Revision  No.  890  of  1913. 

Indian  Conlracl  Act,  IX  of  1872,  section  iS- -joint  tenant— liability  of 
each  to  pay  the  whole  rent — Civil  Procedure  Code,  1908,  order  1,  rule  10— 
discretionary  power  of  Court  to  order  other  tenant  to  be  added  as  a  co-defen- 
dant. 

Held,  that  under  section  43  of  the  Indian  Contract  Act,  joint  tenants  aro 
jointly  and  severallj'  liable  to  pay  the  rent  and  it  is  open  to  the  landlord  to 
sue  one  or  both  of  them. 

/.  L.  R.  22  All.  307  (1),  /.  L.  R.  25  Bom.  378  ^386)  (2),  and  37  P.  R. 
1902  (3),  referred  to. 

12  Cal.  L.  J.  612  (4j,  and  12,  Cal.  L.  J.  591  (5),  distinguished. 

Held  also,  that  although  the  Court  had  discretionary  power  under  order  1. 
rule  10,  of  the  Code  of  Civil  Procedure  to  order  the  other  tenant  to  be  made  a 
co-defendant,  it  was  right  in  not  making  such  an  order  when  the  whereabouts 
of  the  other  tenant  were  not  known. 

Petition  for  revision  of  the  decree   of   Lala    Diwan  Chaml,    Judge, 
*  Small  Cause  Court,  Lahore,  dated  the  bth  July  191  3, 

Morton,  for  jjetitioner. 

Raghnath  Sahai,  for  respondent 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
lOth  Nov.  Id'W.  Scott-Sjiith,  J. — The   petitioner,  Mr.  Livingstone,   and   a 

certain  Mr.  Dick  jointly  leased  a  bungalow  in  Lahore  from 
Feroz  Din,  plaintiff-respondent,  for  one  year  from  1st  October 
1912  at  a  rental  of  Rs.  80  a  month,  plus  Rs.  8  a  mouth  for  the 
maWs  pay.  The  suit  out  of  which  the  present  application  for 
revision  arises  was  brought  by  the  plaintiff  against  Mr. 
Livingstone  alone  for  Rs.  88  on  account  of  the  rent  for  the 
month  of  May  1913.  It  was  stated  in  the  plaiat  that  the  other 
tenant  had  left  Lahore  and  there  was  no  clue  to  his  whereabouts. 
The  defence  was  that  the  landlord  was  not  entitled  to  biing  the 
suit  against  one  of  the  two  joint  tenants  and  to  realise  the 
whole  rent  from  him.  The  Court  below  on  the  authority  of 
section  43  of  the  Indian  Contract  Act  disallowed  defendant's 
objections  and  decreed  the  claim. 

(1)  (1900;  7.  L.  R.  22  All  307  (Muhammad  Askariv.  Radhc  Ram  Singh). 

(2)  (1901;  /.  L.  R.  25  Bom.  378  (Dick  v.  Dhunji  Jaitha). 
(3;  37  P.  R.  1902  {Jag  Lai  v.  Shib  Lai). 

(4)  (1910;  12  Cal.  L.  J.  642  (Kasi  Kinkar  Sen  v.  Satyendra  Nath). 
(5;  (1910)  12  Cal.  L.  J.  591  {Sir  Rameswar  Singh  v.  Jaidab  Jha), 
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Mr.  Morton,  ou  behalf  of  the  petitioner,  refei'S  to  the  ruling 
reported  in  Volume  XII  of  the  Calcutta  Law  Journal  at  page 
642  (1).  In  that  case  an  earlier  ruling  of  the  Calcutta  High 
Court,  printed  at  page  591  (2)  of  the  same  volume,  was  referred 
to  in  which  it  was  held  that  it  was  competent  to  a  plaintiff 
landlord  to  maintain  his  suit  against  any  number  of  several 
joint  tenants.  In  the  ruling  cited  by  Mr.  Morton  the  Judges 
were  of  opinion  that  the  rule  was  stated  in  too  comprehensive 
terms  in  the  earlier  ruling  and  they  went  on  to  state,  ''  we 
may  add  that  even  if  it  could  be  laid  down  that  ordinarily  a 
landlord  may  make  one  of  several  joint  tenants  i-esponsible  for 
the  whole  rent,  the  doctrine  would  be  inapplicable  to  the  present 
case  for  two  special  reasons."  The  learned  Judges  then  went 
on  to  state  the  special  reasons  which  existed  in  that  case. 
They  did  not  lay  down  that  a  landlord  must  always  sue  all  his 
joint  tenants  in  one  suit. 

Section  43  of  the  Indian  Contract  Act  is  as  follows  :— 

"  When  two  or  more  persons  make  a  joint  promise,  the 
promisee  may,  in  the  absence  of  express  agreement  to  the 
contrary,  compel  any  one  or  more  of  such  joint  promisors  to 
perform  the  whole  of  the  promise."  It  was  laid  down  in 
/.  L.  E.  22  All,  page  807  (3),  that  the  effect  of  this  section 
was  to  exclude  the  right  of  a  joint  contractor  to  be  sued  along 
with  his  co-contractors,  and  that  the  rule  laid  down  in  the 
cases  of  Kina  versus  Hoare  (a)  and  Kendall  vei*su8  Hamilton  (b)  ^']]  1?M.  and  ^V^.  494. 
1  T     11    .  ••        •     T    T         Q-     -1     ,     •      ib)L.R.iA.C.50L 

is  no  longer   applicable  to  cases   arising  in  India.     fSimiJarly  in 

/.  L.  R.  25  Bom.,  page  378,  at  page  386  (4)  it  was  held  that 
section  43  of  the  Contract  Act  takes  away  the  right  of  a  joint 
debtor  to  be  sued  jointly.  But  the  learned  Judge  went  on  to 
point  out  tbat  it  was  open  to  the  defendant  to  apply  to  the 
Court  for  joinder  of  a  person  who  ought  to  have  been  included 
in  tbe  action  as  a  co-defendant  and  that  the  Code  of  Civil 
Procedure  gives  the  Coutt  absolute  discretion  to  add  or  to 
refuse  to  add  a  party.  In  37  P.  B.  1902  (5),  it  was  held  that 
in  a  suit  upon  a  contract  made  by  a  partner  on  behalf  of  the 
partnership  the  promisee  can  compel  all  or  any  one  of  such 
partners  to  perform  the  whole  of  the  promise,  and  that  nou' 
joinder  of  a  co-promisor  is  no  ground  of  defence  to  such  a  suit. 


[h  .1910)  12  Cal.  L.  J.  612  (Ka-ii  K inker  Sen  v.  Satyendra  Nulh). 

(2)  (19lOj  12  Cal.  L.  J.  591  {Sir  Ramesicar  Singh  v.Jaidab  Jhu). 

(3)  (1900)  /.  L.  E.  22  All.  307  {Muhammad  Askari  v.  Radhe  Ram  Sindh) 

(4)  (1901)  /.  L.  E.  25  Bom.  378  f38S)  {Dick  v.  Dhunji  Jititha). 
(5;  37  P.  R.  1902  {Jag  Lai  v.  Shxh  Lai). 
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In  the  present  suit  it  is  clear  that  Mr.  Livingstone  and 
Mr.  Dick  jointly  leased  the  house  fi'om  the  plaintiff  and,  in  the 
absence  of  any  agreement  to  the  contrary,  I  must  hold,  in 
accordance  with  the  authorities,  that  they  are  jointly  and 
severally  liable  to  pay  the  rent  and  that  it  was  open  to  the 
plaintiff  to  sue  one  or  both  of  them.  No  doubt  under  order  I, 
I'ule  10,  of  the  Civil  Procedure  Code,  the  Court  had  the  power 
to  order  that  the  other  tenant  Mr.  Dick  should  be  made  a 
co-defendant,  but  the  Court  was  not  bound  to  do  this  and,  as 
there  is  no  clue  to  Mr.  Dick's  whereabouts,  it  would  not  have 
been  proper  for  it  to  insist  that  he  should  be  made  a  party. 

The  application  for  revision  is  thei'efore  rejected.  No 
costs  are  allowed,  no  certificate  having  been  filed. 

Revision  rejected. 
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No.  1. 

Before  Eon.  Mr.  Justice  Agneiv. 
FAZL  AHMAD— (Convict)— APPELLANT 
Versus 
C  ROWN— RESPONDENT. 
Criminal  Appeal  No  367  of  1913. 
Indian  Penal  Code,  sections  192  and  196— copy  o/  a  document  not  evidence 
— Indian  Evidence  Act,  sections   65  and  74 — meaning  of  "  corniptly  using 
evidence  ''—explanation  consistent  with  the  innocence  of  the  accused. 

Held,  that  in  a  criminal  case  the  prosecution  must  exclude  all  explana- 
tion of  the  facts  which  is  reasonably  consistent  with  the  innocence  of  the 
accused. 

Held  also,  that  there  can  be  no  fabrication  of  false  evidence  within  the 
meaning  of  section  192,  Indian  Penal  Code,  if  the  evidence  is  not  admissible 
in  itself. 

Empress  v.  Gauri  Shankar  (1),  Empress  x.  Zakir  Husain  (2),  a.ni  Emperor 
V.  Chandra  Kumar  Misser  (3),  referred  to. 

Held  also,  that  a  letter  by  a  village  Nikah  Khwan  to  the  Moharrir  in 
charge  of  the  central  office,  in  which  entries  in  the  village  register  are  copied, 
informing  him  that  he  had  been  told  that  a  woman  whose  marriage  he  had 
effected  had  not  been  divorced  by  her  former  husband,  and  asking  that  no 
action  be  taken  on  his  report  of  the  marriage  is  not  a  public  document 
within  the  meaning  of  section  74  of  the  Evidence  Act,  and  consequently 
under  section  65  no  secondary  evidence  of  its  contents  is  admissible  in 
evidence. 

Held  also,  that  the  production^  of  a  copy  of  that  letter  was  an  attempt  to 
use  the  original. 

Queen  v.  Nujum  AH  (4j  and  Emperor  v.  Mulai  Singh  (5j,  referred  to. 

Held  further,  that  the  production  of  the  copy  by  the  accused  person 
with  the  intention  of  procuring  a  false  conviction  was  a  corrupt  intention 
within  the  meaning  of  section  196  of  the  Indian  Penal  Code,  and  he  was 
therefore  rightly  convicted  under  that  section. 

Criminal  Revision  26  of  1909  (unpublished).  Empress  v.  Kherode 
Chunder  (6),  Queen  v.  Muddoo  Soodunshaio  (7j  and  Lakshmaji  v.  Empress  (8), 
refeiTed  to. 

(I)  (1883)  /.  L.  R.  6  All.  42.  (5)  (1906j  /.  L.  R.  28  All.  402. 

(2)1(1898)  /.  L.  R.  21  All.  159.  (6)  (1880)  I.  L.  R.  5  Cal.  717. 

(3)  (1905)  2  Cal.  L.  J.  46.  (7j  (1867)  7  W.  R.  23  (Cr.). 

(i)  (1866J  6  W.  R.  41  (Cr.).  (8)  (1884)  /.  L.  R.  7  Mad.  289 
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Appeal  from  the  order  of  E.  A.  Edcourt,  Esquire,  Sessions  Judge, 
Attoch  Division,  dated  tie  30th  April  1913. 
Pestonji  Dadabhai,  for  appellant. 
B.  Petmun,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
15/^  July  1913.  Agnew,  J.— The  charge  against   the  appellant  Fazl   Ahmad 

purported  to  be  under  section  J  96,  Indian  Penal  Code,  and  is 
worded    as   follows: — "That   yoii,    on    2nd  November    19l2,  at 

Campbellpur,    in    the   Coui't   of produced    a   fabricated 

document,  exhibit  P.  C.  2,  wliioli  exhibit  is  a  false  document 
in  so  far  as  it  was  not  po.-ted  on  5th  August  1908  as  it  purports 
to  be  and  knowing  the  same  P.  C.  2  to  be  fabricated  evidence, 
and  therebj  committed  an  oifence  punishable  under  section 
196,  Indian  Penal  Code." 

The  facts  are  briefly,  that  Mussammat  Mehr  Bhari  was 
married  to  Fazl  Ahmad  in  1905  and  lived  with  him  at  mauza 
Mari  till  the  jear  1903.  Fazl  Ahmad  cantiacted  a  second 
marriage  and  Mussammat  Mehr  Bhari  went  to  mauza  Dhok 
Sharfa  Avhere  Fazl  Ahmad's  parents  live  and  tliere  on  29th  July 
1908,  she  was  married  to  Ahmad,  brother  of  Fazl  Ahmad.  The 
"  Nikah  "  was  performed  by  Abdullah  Shah,  now  deceased,  and 
an  entry  made  in  the  Marriage  Register.  The  entry  states  that 
she  had  been  divorced  three  and  a  half  months  before  by  Fazl 
Ahmad,  appellant.  Ahmad  died  two  or  three  months  after  this 
marriage  and  then  Mehr  Bhari  is  said,  thou-ih  the  point  is  not 
clear,  to  have  lived  with  her  father,   Sultan,  till  tlie  year  1912. 

On  :nst  May  1912,  Fazl  Alimad  instituted  a  suit  for  recovery 
of  Rs.  114,  the  value  of  ornaments  said  to  have  been  taken  away 
by  Mehr  Bhari.  The  chief  defendant  was  the  girl's  father, 
Sultan.  The  latter,  on  28th  July,  produced  a  receipt  from  Fazal 
Ahmad,  but  the  latter  denied  that  he  had  received  the  money. 
On  12th  November  1912,  Sultan  produced  a  copy  of  the  Marri- 
age Register  entry  referred  to  above,  in  order  to  shew  that 
Mehr  Bhari  had  been  divorced  by  Fazl  Ahmad  previous  to  her 
marriage  with  Ahmad,  his  brother. 

Before  this,  however,  Fazl  Ahmad  had,  on  26th  Septem- 
ber 1912,  applied  for  a  search  warrant  against  Mussammat 
Mehr  Bhari.  She  appeared  in  Court  on  28th  September  and 
it  appeared  that  on  27th  September  she  had  been  married 
to  one  Gaman. 

Then,  on  5th  October  1912,  Fazl  Ahmad  lodged  a  com- 
plaint under  section  4  M,  Indiau  Penal  Code"  (Bigamy),  against 
Mussammat  Mehr   Bhari,    Gaman,    Sultan     and  another.     On 
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2nd  November  1912  he  produced  a  copy,  P.  A.,  of  the  document 
P.  C.  2,  by  way  of  proof  that  Miissammat  Mehr  Bhari  had  not  been 
divorced  by  him.  This  document  purpot  ts  to  be  a  letter  or  report, 
dated  5th  August  1908,  written  by  one  Karam  llahi,  appellant 
in  the  connected  case,  on  behalf  of  Abdullah  Shah,  the  Nikah 
Ehwan,  who  read  the  marriage  between  Ahmad  and  Mussammat 
Mehr  Bhari  on  29th  July  1908.  It  is  addressed  to  the  Moharrir 
in  charge  of  flic  Central  Man^iage  Register  in  the  Deputy 
Commissioner's  OiBce  at  Cambellpur,  into  Avhich  entries 
from  the  village  registers  are  copied  and  states  that  on  the 
day  after  the  Ahmad-Mehr  Bhari  marriage  Fazl  Ahmad  had 
come  to  the  writer  and  had  complained  that,  he  had  never 
divorced  Mussammat  Mehr  Bhari  ;  the  writer  asks  that  the 
Moharrir  at  the  Saddr  shall  take  no  action  on  the  copy  of  the 
entry  relating  to  the  marriage  already  despatched. 

It  has  been  proved  beyond  doubt  that  the  post  office  marks 
shewing  receipt  and  delivery  of  Exhibit  P.  C.  2  are  not  those 
of  1908,  but  of  1912.  The  figures  shewing  the  year — date  are 
in  these  stamps  removable  and  what  has  happened  is  that 
some  person  has  got  hold  of  the  Post  Office  stamps  of  J  912 
and  inserted  the  removable  figures  '  8  Au.  8  '  in  a  1912  stamp 
so  as  to  shew  that  P.  C.  2  was  posted  in  1908.  The  object 
of  Fazl  Ahmad,  appellant  in  the  criminal  proceedings  against 
his  wife,  her  father  and  Gaman,  was  to  shew  that  he  had  never 
divorced  Mussammat  Mehr  Bhari  and,  clearly,  if  it  could  be 
shewn  that  this  protest  said  by  Fazl  Ahm  td  to  have  been  made 
by  him  immediately  after  the  marriage  of  Mussammat  Mehr 
Bhari  and  his  brother  Ahmad,  and  embodied  in  P.  C.  2,  had 
been  posted  in  August  1908,  and  had  remained  since  then  in  the 
office  of  the  Deputy  Commissionei-,  the  assertion  of  Fazl  Ahmad 
that  ho  had  never  divorced  Mussammat  Mehr  Bhari  would  find 
strong  confirmation. 

The  finding  of  the  learned  Sessions  Judge,  Avho  concuiTed 
with  the  assessors,  is  that  Fazl  Ahmad  did  as  a  fact  divorce 
his  wife  in  1903  previous  to  her  marriage  with  Ahmad,  his 
brother,  that  the  document — Exhibit  P.  C.  2 — is  a  forgery,  and 
that  Fazl  Ahmad  produced  the  copy  P.  A.  in  Court  knowing 
that  the  original  P.  C  2  was  a  fabricated  document.  He 
also  finds  on  the  evidence  that  Karam  llahi,  the  writer  of 
P.  C.  2,  wrote  the  document  in  1912,  with  a  view  to  proving 
that  Fazl  Ahmad  had  not  divorced  Mussammat  Mehr  Bhari  in 
1908  and  so  to  establish  the  charge  under  section  494!,  Indian 
Penal  Code,  against  Mussammat  Mehr  Bhari  and  Gaman, 


CRIMINAL  JUDGMENTS— No.  1.  [  Recorp, 

The  first  point  of  fact  for  decision  is,  whether  Fazl  Ahmad  did 
or  did  not  divorce  Mussammat  Mehr  Bhari  ?  The  woman  herself 
denies  that  there  was  any  divorce.  The  entry  in  the  Main-iage 
Register  of  27th  July  1908  is,  however,  very  strong  evi- 
dence of  the  fact  of  divorce  ;  it  is  further,  as  found  by  the 
Judge  and  assessois,  extremely  unlikely  that  Fazl  Ahmad's 
own  father  and  mother  would  cause  their  elder  son's  wife  to 
be  married  to  their  younger  son  unless  there  had  been  a  divorce. 
For  the  defence  certain  stamps  are  produced  purchased 
in  1908  and  a  second  set  in  1912  which  go  to  shew  that  it  was 
intended  in  these  years  to  execute  a  formal  deed  of  divorce  on 
Fazl  Ahmad's  part  and  on  Mussammat  Mehr  Bhari's  part  to 
settle  the  question  of  dower.  But  these  only  shew  necessarily 
that  at  the  time  the  question  of  having  a  ivritten  deed  of  divorce 
was  in  the  minds  of  the  parties.  They  do  not  shew  that 
no  verbal  divorce  had  taken  place  before.  As  regards  Ex:hibit 
p.  C.  2,  had  it  been  in  the  possession  of  the  Nikah  Khwan 
Abdullah  Shah  in  1908,  it  is  almost  inconceivable  that  he 
should  not  have  In-uught  the  facts  to  the  notice  of  his  Inspect- 
ing Girdawar,  Muhammad  Yusaf,  who  verified  this  eatiy  on  1st 
Sejitember  l!'03  and,  if  the  document  had,  as  Abdullah  Shah 
says,  been  posted  in  19 '8  and  lain  for  four  3-ears  in  the 
Deputy  Commissioner's  Office,  it  is  very  difficult  to  think  that  no 
action  would  have  been  taken  upon  it  by  way  of  correcting  the 
entry  regarding  the  Ahmad-Mehr  Bhari  maniage  in  the 
central  Register  kept  in  the  Deputy  Commissioner's  office.  It 
is  further  shewn  that  the  writer  of  P.  C  2,  Karam  llahi,  has 
a  relative,  Dadu  Khan,  who  sits  in  the  room  in  which  the 
Mohanir  Nikah  Khioan  keeps  his  papers  and  that  the  cupboard 
is  often  left  open.  It  would  not  be  difficult,  then,  to  slip  in  a 
paper,  such  as  Exhibit  P.  C.  2,  at  any  time-  Again,  the  post  office 
marks  on  the  document  are  certainly  not  of  the  year  of  1908, 
but  of  the  year  1912  and  a  document  of  which  some  person 
desired  to  establish  the  authenticity  by  means  of  forged  post 
office  seals  is  clearly  open  to  grave  suspicion  as  regards  the 
genuineness  of  its  contents. 

Lastly,  Sultan,  the  father  of  Mussammat  Mehr  Bhari,  got 
her  married  on  27th  September  1912  to  Gaman.  It  is  hardly 
likely  that  he  would  have  the  boldness  to  expose  himself  and  his 
daughter  to  a  charge  of  bigamy  when  actually  engaged  in  litiga- 
tion with  the  husband,  Fazl  Ahmad.  If  the  story  of  the  latter 
is  to  be  believed,  both  liis  own  father  and  the  father  of  Mehr 
Bhari  have  on  two  separate  occasions  promoted  two  separate 
bigamous  marriages  among  their  own  children.  Surely  such 
a  state  of  things  is  inconceivable. 
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I  concur,  then,  with  the  learned  Sessions  Judge  and  the 
assessors  that  it  is  proved  that  Fazl  Ahmad  did  divorce 
Mussammat  Mehr  Bhari. 

The  nest  finding  of  fact  upon  which  a  decision  is  neces- 
sary is  that  Karam  llahi,  appellant  in  the  connected  case, 
wrote  the  document,  Exhibit  P.  C  2  in  1912,  with  a  view  to 
establishing  the  charge  under  section  494,  Indian  Penal  Code, 
against  Gaman,  Mussammat  Mehr  Bhari  and  Sultan. 

Karam  Ilahi's  own  account  of  the  matter  is  that  he  wrote  P. 
C.  2  for  Abdullah  Shah  on  5th  August  1908  and  made  the  docu- 
ment over  to  the  latter  ;  he  had  nothing  to  do  with  the  posting. 
He  also  points  out  that,  if  he  had  intended  to  forge  a  docu- 
ment like  this,  he  would  hardly  have  been  so  foolish  as  to  sign 
his  name  thereto.  The  account  given  by  the  Nihah  Khwan 
Abdullah  Shah  is  that  Karam  llahi  wrote  P.  C.  2  for  him 
on  5th  August  1908,  and  that  he  posted  it  in  an  envelope  five 
or  six  days  afterwards.  That  the  document  was  posted  in  an 
envelope  is  obviously  false,  as  a  glance  at  the  paper  will  shew. 
Abdullah  Shah  is  dead,  but  he  was  alive  on  2nd  November 
1912,  and  it  must  be  remembered  that,  in  regard  to  the  alleged 
bigamous  marriage  between  Ahmad  and  Mussammat  Mehr  Bhari, 
he  was  in  the  position  of  a  man  who  was  blamable  for  having 
read  the  Nikah  between  Ahmad  and  an  undivoi"ced  woman. 
That  at  least  w^as  the  allegation.  It  was  to  his  interest  to  shew 
that  he  was  innocent  of  knowledge  that  Mussmmat  Mehr  Bhari 
had  not  been  divorced  and  to  shew  that  he  took  steps  to  bring 
his  mistake  to  the  notice  of  the  authorities  as  soon  as  he  learnt 
the  facts.  It  is  possible,  then,  that  Abdullah  Shah  may  have 
had  this  document  by  him  since  5th  August  1908  and  may 
have  posted  it  in  1912  possibly  in  connivance  with  Pazl 
Ahmad  or  Kai-am  llahi  or  both,  in  order  to  save  himself  from 
blame.  The  prosecution  must  in  a  criminal  case  exclude  all 
explanation  of  the  facts  which  is  reasonably  consistent  with 
the  innocence  of  the  accused  and  in  this  matter  I  must  hold 
that  it  is  possible  that  Exhibit  P.  C.  2  was  really  written  in 
1908  by  Karam  llahi  and  was  kept  by  Abdullah  Shah  till 
1912,  when  it  was  addressed  and  posted  by  some  one  who  may 
not  have  been  Karam  llahi. 

I  hold  it  proved,  then,  that  the  person  who  afiised  the  post 
office  seals  to  Exhibit  P.  C.  2  fabricated  false  evidence  within 
the  meaning  of  section  192,  Indian  Penal  Code.  Fazl  Ahmad 
must  have  known  the  evidence  to  be  fabricated  since  he 
knew  that  his   wife   had   not   been    divorced   and  he  was   the 
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person  who  stood  to  gain  if  Exhibit  P.  C.  2  were  accepted  as 
a  genuine  document-  Moreover,  Fazl  Ahmad  admits  that  he 
knew  that  the  document  P.  C.  2  had  been  sent  a  few  days 
after  it  was  written  and  yet,  though  in  the  Civil  suit  regard- 
ing the  ornaments  the  defendant  on  15th  July  1912  set  up  the 
divorce  as  a  defence,  he  did  not  apply  for  a  copy  of  P  C.  2 
till  25th  October  1912.  Taking  all  the  facts  into  considera- 
tion it  is,  I  think,  a  reasonable  infereniie  that  Fazl  Ahmad 
knew  P.  C  2  to  be  a  fabricated  document. 

The  following  questions  remain  for  decision  : — 
(1).     Whether  Fazl    Ahmad   used   or  attempted   to   use 

Exhibit  P.  C.  2  as  true  or  genuine  ? 
(2).     Whether  he  did  so  "  corruptly"  ? 

The  appellant  did  not  produce  Exhibit  P.  C.  2  in  oiiginal, 
but  a  copy  thereof,  Exhibit  P.  A.  The  weight  of  authority 
is  in  favour  of  the  view  that  there  can  be  no  fabrication  of 
false  evidence  within  the  meaning  of  section  192,  Indian  Penal 
Code,  if  the  evidence  is  not  admissible  in  itself — Empress  v. 
Gauri  Shankar  {[),  Empress  v,  Zakir  Husain(2),  Emperor  y. 
Chandra  Kumar  Misscr  {3).  The  document,  Exhibit  P.  C.  2, 
purports  to  be  a  report  by  a  village  Niknh  Khwan,  Abdullah  Shah, 
to  the  Moharrir  in  charge  of  the  Central  Otlice  in  Campbellpur 
in  which  entries  in  the  village  registers  are  copied  into  anotlier 
register,  informing  him  that  on  the  day  after  the  entry  of  the 
marriage  of  Mussammat  Mehr  Bhariand  Ahmad,  Fazl  Ahmad  had 
come  to  the  writer  and  stated  that  he  had  not  divorced  Mussam- 
mat Mehr  Bhari ;  accordingly  the  writer  desires  the  Moharrir  not 
to  take  action  upon  his  report  of  the  marx'iage.  I  do  not  think 
that  such  a  i-epoi-t  was  a  public  document  within  the  meaning  of 
section  74,  Indian  Evidence  Act ;  and,  if  so,  under  section  65  no 
secondary  evidence  of  its  contents  could  be  given  and  the 
Exhibit  P-  A.  should  not  have  been  received  in  evidence  by 
the  Magistrate  who  tried  the  Bigamy  case- 
In  the  pi-esent  case,  however,  the  document,  Exhibit  P.  C.  2, 
itself  was  proved  by  the  evidence  of  Abdullah  Shah  and,  though 
the  latter  is  dead,  his  evidence  is  admissible  as  against  Fazl  Ahmad. 
The  question  therefore  is,  whether  the  pi-oduction  of  the  copy 
P.  A.  is  such  an  '  use  or  attempt  to  use  as  true  or  genuine  '  as  is 
contemplated  by  section  I9d.  The  rulings  Queen  v.  Nujum 
All  (4;,   and  Emperor   y.    Mulai  Singh    (5),  are  authorities  for 


(Ij  (1883)  /.  L.  R.  6  All  42.  (3)  (1905)  2  Cal  L.  J.  46. 

^2;  {im)  I.  L.  R.  21  All.  159.  (4     1866   6  W.  R.  41. 

(5;  (1906;  1.  L.  R.  28  All.  402. 
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holding   that  the   production  of   the  copy  was  an  attempt   to 
use  the  original. 

As  regards  the  intention  of  the  appellant  the  charge  as 
framed  does  not  include  the  word  corruptly  as  denoting  the 
appellant's  intention,  neither  does  the  learned  Sessions  Judge 
discuss  the  question  of  intention.  According  to  Morgan  and 
Macpherson's  Indian  Penal  Code,  p.  164,  the  word  corruptly  is 
used  in  sections  196,  198,  200,  219  and  220,  Indian  Penal  Code, 
to  denote  that  those  whose  duty  it  is  to  submit  evidence  for  the 
consideration  of  judicial  and  other  functionaries  on  behalf 
of  clients  do  not  incur  the  penalties  for  using  false  evidence 
unless  they  use  the  evidence  corruptly.  In  Criminal  Revision 
No.  26  of  1909,  Bhni  Singh  v.  Jalan  Singh,  it  is  said  that  the 
word  is  not  used  in  the  sense  of  '  dishonestly  '  or  '  fraudulently.' 
See  aAso  Empress  y.  Kherode  Chunder  (I),  On  the  other  hand, 
convictions  have  been  had  under  this  section  where  the  word 
was  not  confined  to  the  restricted  sense  indicated  above — 
Queen  v.  Moodoo  Soodun  Shaiv  (2),  and  Lakshmaji  v.  Empress  (3). 

In  the  present  case  where  the  intention  of  the  person  who 
used  the  fabricated  evidence  was  not  technically  '  dishonest  ' 
or  '  fraudulent,'  but  rather  wicked  and  immoral  inasmuch 
as  he  desii'ed  to  procure  a  false  conviction,  it  is  hard  to  see 
what  word  could  be  substituted  for  the  word  '  corruptly  '  as 
indicating  a  general  felonious  intent,  I  do  not  think  that 
the  word  is  intended  to  connote  a  motive  necessarily  connected 
with  the  passing  of  money  as  an  inducement  to  the  person 
impugned  to  use  or  attempt  to  use  the  fabi-icated  evidence, 
and  I  hold  that  an  intention  to  procure  a  false  conviction  is  a 
corrupc  intention. 

1  find,  then,  after  careful  review  of  the  evidence,  that  the 
facts  constituting  the  act  imputed  to  the  appellant  in  the 
charge  upon  which  he  was  tried  under  section  196  have  been 
proved,  and  that  the  act  was  done  corruptly  within  the  mean- 
ing of  the  section. 

The  sentence  is  not  too  severe.  I  accordingly  dismiss  the 
appeal.  As  the  appellant  is  not  present  he  must  surrender 
to  his  bail  before  the  District  Magistrate  to  whom  orders  will 
be  issued.     Counsel  informed. 

Appeal  dismissed. 


(!)  (1830)  I.  L.  R.  5  Gal.  717.  (2)  (1867)  7  W.  R.  23  (Cr.). 

(3)  (1884)  I.  L.  R.  7  Mad.  289. 
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No.  2. 

Before  Hon.  Mr.  Justice  Rattigan  and  Hon.  Mr.  Jufitice 
Chevis. 

CRO  WN— APPELLANT 

Versus 

SHIBBAN— RESPONDENT. 

Criminal  Appeal  No.  556  of  1913. 

Excise  Act,  XII  of  1896,  sections  44  and  b1— whether  Police  officer 
notified  under  section  44  is  an  excise  officer  for  purpose  of  section  57. 

Held,  that  under  notifications  of  the  Local  Government,  made  under 
section  44  of  the  Excise  Act,  1896,  a  Sub-Inspector  of  Police  is  an  excise 
officer  for  all  purposes  connected  with  the  excise  powers  conferred  on 
excise  officers  b}'  sections  36,  37  and  38,  and  that  consequently  such  an 
officer  must  be  deemed  to  be  also  an  excise  officer  for  the  purpose  of  section 
57  of  the  Act. 

22  P.  R.  {Cr.)  1900  (Empress  v.  Chet  Stngh)  (1),  8  P.  R.  (Cr.)  1901 
(Empress  v,  Sundar  Singh)  (2),  Empress  v.  Makunda  (3)  and  Emperor  v. 
Lachmi  Narain  (4),  followed. 

13  P.  R.  (Cr.)  1910  (Croicn  v.  Niadar  Singh)  (5)  and  9  P.  R.  (Cr.)  1897 
(Pirag  v.  Empress)  (6),  distinguished. 

Appeal  from  the  order  of  Khan  Bahadur  Ghulam  Muhammad  Hassan 
Khan,  Magistrate,  2nd  Class,  Delhi,  dated  the  loth  May  1913. 

Government  Advocate,  for  appellant. 

Iftikhar  Ali,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Rattigan,  J. — This  is  an  appeal  by  the  Local  Govei'nment 
under  section  417,  Criminal  Procedure  Code,  from  the  order 
of  the  Magistrate,  second  class,  Delhi,  acquitting  the  respon- 
dent of  the  offence  under  section  48  of  the  Excise  Act,  1896, 
with  which  he  was  charged. 

The  Magistrate  was  apparently  satisfied  that  the  respon- 
dent was  actually  in  possession  of  cocaine  contrary  to  the 
provisions  of  section  48  of  the  Act,  but  he  acquitted  him  on 
the  ground  that  under  section  57  the  Court  could  not  fake  cog- 
nizance of  the  offence,  except  on  the  complaint  or  report  of  the 
Collector  or  an  Excise  Officer. 


30/;^  Oct.  1913. 


(1)  22  P.  R.  (Cr.)  1900. 

(2)  8  P.  R.  Idr.)  1901. 

(3)  (1897)  /.  L.  R.  20  AIL  70. 


(4)  (1908)  I.  L.  R.  30  All.  377. 

(5)  13  P.  R.  (Cr.)  1910. 
(6j  9  P.  R.  (Cr.)  1897. 
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It  appears  that  the  respondent  was  arrested  by  a 
Sub-Inspector  of  Police  and  was  taken  iu  accordance 
with  the  provision  of  section  41  of  the  Act  to  the 
Magistrate  for  trial.  Under  the  notifications  of  the  Local 
Government  made  under  section  44  of  the  Act  the  Sub- 
Inspector  «vas  an  Excise  Officer  for  all  purposes  connected 
with  the  excise  powers  couferi-ed  on  Excise  Officers  by  sections 
36,  37  and  38  of  the  Act.  Under  section  37  the  Sub-Inspector 
had  power  to  arrest  any  person  having  in  his  possession  any 
article  liable  to  confiscation  under  the  Act  and  under  section  41 
he  was  bound  within  24  hours  after  such  arrest  to  make  a 
full  report  of  all  the  particulars  to  his  official  superior  and  to 
iake  the  person  arrested  with  all  convenient  despatch  to  a 
Magistrate  for  trial.  It  has  been  held  in  a  series  of  cases  that 
under  these  circumstances  a  Police  officer,  invested  with  powers 
of  an  Excise  Officer  under  section  44,  is  to  be  deemed  an  Excise 
Officer  for  the  purpose  of  section  57  (see  No.  22  P.  B.  {Or.) 
1900  {Empress  v.  Chet  Singh)  (1),  8  P.  B.  (Cr.)  1901  (Empress 
V.  Sundar  Singh)  (2),  Em2^ress  v.  Maknnda  (3)  and  Emperor 
Y.  J^achmi  Narain  (4). 

The  learned  pleader  for  the  respondent  relies  on  No.  13 
P.  B.  (Cr.)  1910  (Grown  v.  Niadar  Singh)  (5)  and  No.  9  P.  B. 
(Cr.)  1897  (Pirag  v.  Empress)  (6),  and  argues  that  Police 
Officers,  who  are  invested  with  powers  under  section  44,  have 
merely  the  power  of  arrest  of  offenders  and  seizure  of  property 
conferred  on  Excise  Officers  by  sections  36,  37  and  38. 

The  authorities  cited  by  him  do  not  support  this  contention. 
In  those  cases  it  was  held  that  the  Court  could  not  take  cognis- 
ance of  an  offence  in  respect  of  which  Police  Officers,  invested 
under  section  44,  had  no  power  to  act  under  sections  36,  37  or 
38,  and  that  consequently  a  complaint  or  report  of  a  Collector 
or  an  Excise  Officer  was  an  essential  condition  precedent  to 
the  Court  taking  cognisance  of  such  an  offence. 

The  authorities  cited  by  the  learned  Government  Advocate 
are  directly  in  point,  and  following  them,  we  must  accept  this 
appeal  and  set  aside  the  order  of  acquittal.  We  direct  that 
the  record  be  returned  to  the  Magistrate  in  order  that  he 
may  dispose  of  the  case  upon  the  merits. 

Appeal  accepted. 


(1)  22  P.  R.  (Cr.)  1900.  (4)  (1908)  /.  L.  R.  .'50  AIL  377. 

(2)  8  P.  R.  (Cr.)  1901.  "  "   

(3)  (1897)  I.  L.  B.  20  All.  70. 


8  P.  R.  (Cr.)'l901.  '  (5J  is  P.  ft  (Cr.)  1910. 
(6)9P.  R.  (Cr.)1897. 
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No.  3. 

Before  Eon.  Mr.  Justice  Uattigan  and  Ron.  Mr.  Jusiich 

Chevis. 

MULA  MAL— (Accused)— PETITIONER 

Versus 

CHURANJI  LAL— (Complainant;— RESPONDENT. 

Criminal  Revision  No.  928  of  1913. 

Criminal  Procedure  Code,  Act  V  o/  1898,  section  19,5~- mnction  for 
prosecution  in  respect  of  offences  committed  before  an  arbitrator. 

Held,  that  sanction  under  section  195,  Code  of  Criminal  Procedure,  is 
required  before  a  Court  can  take  cogcisance  of  a  complaint  in  respect  ot 
offences  under  sections  193  and  471,  Indian  Penal  Code,  alleged  to  have  been 
committed  in  the  proceedings  before  an  arbitrator  appointed  in  a  civil  suit. 

Puttiah  Chetty  v.  Veerasamy  (1)  and  Saadat  All  Khan  v.  Emperor  (2), 
referred  to. 
Petition  for  revision  of  the  order  of  W.  deM.  Malan,    Esquire, 

District  Magistrate,  JuUundur,  dated  the  \9th  April  \9\A. 

Lahbu  Ram  foi^  petitioner. 
Sunder  Das  for  respondent. 
The  judgment  of  the  Court  was  delivered  by — 
Chevis,  J. — This   judgment   will  cover  the  .-onnected  case, 
Criminal  Revision  '.)29  of  1913. 

The  facts  are  that  there  was  a  civil  suit  between  Mula 
Wal  and  Chnranji  Lai,  Avhich  was  decided  after  reference  to 
arbitration.  Chnranji  Lai  then  lodged  a  complaint,  chai-ging 
Mula  Mai  with  oifences  under  sections  193  and  171,  Indian 
Tenal  Code,  alleged  to  have  been  committed  in  the  proceedings 
before  the  arbitrator.  The  objection  raised  on  behalf  of  Mula 
Mai  was  that  such  charges  required  the  sanction  of  Couit 
according  to  section  195  of  the  Criminal  Procedure  Code. 
These  objections  were  overruled  by  the  learned  ilagistiale,  wljo 
held  that  no  sanction  was  required.  Mula  Mai  applies  for 
revision. 

There  is  a  clear  authority  to  the  effect  that  sanction  is 
required  in  such  cases,  viz.,  Futtiah  Chetty  v  Veerasamy 
Mtulaly  (1).  The  learned  Magistrate  has  distinguished  this  case 
on  the  ground  that  in  this  case  the  documents  produ(  ed  before 
the  arbitrator  were  attached  to  the  file  and  became  a  part  of 
the  Court's  file  of  the  case.  But  the  Civil  Procedure  Code,  vide 
iind  -  schedule,    para.  10,  requires  all  depositions  and  documents 

(1)  (1907;  17  Mad._  L.  J.  420.  {2)  (1907)  6  Cr.  L.  J.  160. 


20th  Oct.  1 913. 
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taken  and  proved  before  an  arbitrator  to  be  filed  in  Court 
when  an  award  has  been  made  ;  so  the  arbitrator's  x-ecord 
finally  becomes  a  part  of  the  Coutt's  record.  We  fail,  there- 
fore, to  see  any  distinction  between  this  case  and  the  Madras 
case. 

The  learned  Magistrate  quotes  Saadat  Ali  Khan  v. 
Emperor  (I),  but  we  fail  to  see  how  this  case  supports  the  view 
that  no  sanction  is  needed.  There  the  offence  was  committed 
before  a  Commissioner,  who  happened  to  be  a  Magistrate. 
The  High  Court  held,  not  that  no  sanction  was  requiied,  but 
that  the  Court  whose  sanction  was  required  was  that  of  the 
Court  in  which  the  case  was  pending,  and  not  that  of  the 
Magisti'ate  who  had  been  appointed  the  Commissioner  to  take 
evidence  on  commission.  '1  his  case  seems  to  us  to  tell  in 
favour  of  the  view  that  sanction  is  requisite  in  such  cases. 

^Ve  have  no  hesitation  in  following  the  Madras  ruling. 
We  hold  that  sanction  is  necessary,  and  we  accept  this  applica- 
tion and  set  aside  the  proceedings  of  the  Magistrate  and 
dismiss  the  complaint  for  want  of  sanction. 

Revision  accepted. 


No- 4. 

Before  Hon.  Mr.  Justice  Johnstone  and 
Eon.  Mr.  Justice  Shah  Din. 

MOHAN  MALIK— (Convict) PETITIONER 

Versus 
CROWN— RESPONDENT. 

Criminal  Revision  No.  457  of  1913. 
Indian   Railways  Act,  IX  of  1890,   sections  47  and  122— trespass  on 
railway  line — punishable  under  latter  section— meaning  of  "  unlawfully." 

Held,  that  a  person  may  be  giiiltj'  of  unlawfully  entering  upon  a  railway 
within  the  meaning  of  section  122  of  the  Railways  Act,  notwithstanding  that 
no  rule  has  been  framed  under  section  47  (1)  (g)  making  such  an  act  an  offence. 
Ciiminal  Revision  56  of  1893  (unpublished),  dissented  from. 

Held  also,  that  no  rule  properly  made  imder  clause  (g),  sub-section  (1)  of 
section  47  would  have  reference  to  a  trespass  by  a  member  of  the  general 
public  upon  a  railway  line,  as  contemplated  by  section  122. 

Held  further,  that  the  word  "  unlawfully  "  as  used  in  section  122   means 
"  without  the  leave  of  the  Railway  administration." 
/.  L.  R.  30  Bom.  348  (2),  approved. 

(1)  (1907)  6  Cr.  L.  J.  160  (Saadat  Ali  Khan  v.  Emperor). 

(2)  (1905J  /.  L.  R.  30  Bom.  348  {Emperor  v.  Hussein  Noor  Mahomed), 
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Petition  for  revision  of  the  order  of  S.  Wilberforce,  Esquire,  Sessiom 
Judge,  Multan  Division,  dated  the  2\st  January  1913. 

Devi  Dial,  for  petitioner. 
Balwant  Rai,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by— 
\si  Nov.  1913.  Shah  Din,  J, — The  following   extract  from   the  judgment 

of  the  Magistrate  gives  the  facts  of  this  case  : — 

"  The  accused   Mohan    Malik   is   a  broker  who   works   as 
"  such   at  Multan  J  City   Railway  Station.     His  work  is  mainly 
"  in  the  goods  shed  where  loading  and  unloading   takes    place, 
"  but   he  has  sometimes  to  go  to  the  other  side  of  the  station, 
"  where  the  station  buildings  are,    in  order   to  have    sanctiou 
"  and  signature   of   the   station    master  in  important   matters. 
"  There   is    a    direction- boai'd   standing  in  the   middle   of  the 
"  goods  side  platform,  on   which  it  is  noted   down    in   English, 
"  as   well  as    in  the  vernacular,   that  crossing  the  lines  is  pro- 
"  hibited,  and  that  trespassers  will  be  prosecuted.     On  8th  July 
"J911     at     about    11-30    a.m.,  the   accused     saw     the   station 
"  master  in  his  room  in  the  station   buildings   and  then   crossed 
"  the   lines   for  going   on  to   the  goods  shed  side  of  the  Punjab 
"  section.     He  crossed  several  lines   on    one  of    which,   at  that 
"  very   time,   an  engine  was  standing,  but  the  accused,  whether 
"  through  inadvertence  or  boldness,  crossed  that  line   also  and 
"  was  about    to  be  run  down  when  he  was  startled  by  the  voice 
"  of  Babu  Rup  Chand,   goods  clerk,  who   was    standing  on   the 
"  platform   and     witnessing    the     scene.     Babu     Wasu    Ram, 
"  Shah-ud-din,  Jamadar,  and  Tula,  Jamadar,  were  also  there,  and 
"  they  all    saw    this.     Mohan  has    thus  been  prosecuted  under 
"  section  122,  Railways  Act,  IX  of  1890." 

The  Magistrate  convicted  the  petitioner  under  section 
122  of  the  Railways  Act,  holding  that  his  action  in  crossing 
the  lines  of  rail  on  the  occasion  in  question  was  unlawful 
within  the  meaning  of  the  said  section  ;  and  the  petitioner  was 
sentenced  to  pay  a  tine  of  Rs.  10.  On  appeal  the  learned  Ses- 
sions Judge  has  upheld  both  the  conviction  and  the  sentence. 

On  behalf  of  the  petitioner  it  has  been  argued  before  us 
that  since  no  by-law  has  been  framed  under  section  47  (g)  of 
he  Railways  Act  making  it  an  otfence  to  cross  the  lines  of 
rail  without  the  permission  of  the  Railway  authorities,  the 
petitioner's  entry  on  the  railway  lines,  in  respect  of  which  he 
has  been  convicted  under  section  122  of  the  Railways-Act  was  not 
unlawful,    and    that   his   conviction   is,    therefoae,   bad   in  law. 
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In  suppoi't  of  this  contention  the  petitioner's  counsel  has  cited 
an  unpublished  ruling  of  Mr,  Justice  Roe  in  the  case  of  Ram 
Naratn  and  others  v.  The  Empress  (Criminal  Revision  No.  56 
of  1893,  decided  on  the  14th  February  1893). 

We  have  heard  the  point  argued  on  both  sides,  and  we  have 
come  to  the  conclusion  that  the  petitioner  has  been  rightly  con- 
victed under  section  122  of  the  Railways  Act,  his  entry  on  the 
railway  lines  on  the  occasion  in  question  being  unlawful  within  the 
meaning  of  that  section.  With  all  deference  to  the  learned  Judge 
who  decided  the  criminal  revision  above  referred  to  we  are  of 
opinion  that  section  47  of  the  Railways  Act  has  no  bearing 
on  the  point  before  us  and  that  no  by-law  properly  made  under 
clause  (g)  of  sub-section  (1)  of  the  said  section  would  have  re- 
fei*ence  to  a  trespass  by  a  member  of  the  general  public  upon 
railway  lines  as  contemplated  by  section  122  of  the  Act.  This 
section  occui's  in  Chapter  IX  of  the  Act  which  relates  to 
penalties  and  ofEences,  and  it  creates  a  specific  offence  cognizable 
by  a  Criminal  Court  and  has,  thei'efore,  no  connection  whatever 
with    section  47  of  the  Act. 

As  held  in  /.  L.  B.  30  Bom.  348  (1)  ;  the  word 
"  unlawful  "  as  used  in  section  122  means,  without  the  leave 
of  the  Railway  administration  ;  and  the  petitioner  was  clearly 
guilty  of  the  offence  specified  in  the  first  part  of  the  section 
if  he  entered  upon  the  railway  lines  on  the  occasion  in  ques- 
tion without  obtaining  such  leave.  Diwan  Bhag  Chand,  Station 
Master,  Multan  City  Station,  says  that  there  is  a  notice  board  ^t 
the  side  of  the  goods  shed  in  English,  Urdu  and  Hindi  forbid- 
ding people  to  pass  over  the  lines,  and  the  petitioner  has  not 
attempted  to  prove  that  he  had  the  permission  of  the  Railway 
administration  to  cross  the  railway  lines  in  order  to  go  over 
to  the  goods  shed  after  ti'ansacting  business  with  the  station 
master.  His  defence,  that  he  has  been  crossing  the  lines  under 
similar  circumstances  for  a  good  many  years  past,  and  that 
other  people  also  do  the  same,  is  obviouslj'-  not  suflBcient  to 
establish  his  innocence  as  regards  the  cliarge  under  section 
122  of  the  Act. 

We,  therefore,  agree  with  the  Courts  below  in  holding  that 
the  guilt  of  the  petitioner  under  section  122  has  been  establish- 
ed, and  we  maintain  his  conviction  and  sentence  and  dismiss 
the  revision. 

Reviszon  dismissed. 


(1)  (1905)  /.  L.  R.  30  Bom.  .348  {Emperor  v.  Hussein  Noor  Mahomed). 
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No-  5. 

Before  Hon.  Mr.  Justice  Rattigan  and  Hon.  Mr. 

Justice  Chevis. 

CROWN— COMPLAINANT 

Versus 

AHMAD  BAKHSH— RESPONDENT. 

Criminal  Miscellaneous  No.  97  of  1913. 

Criminal  Procedure  Code,  section  526 — transfer  of  proceedings  under 
section  110  of  the  Code. 

Held  that  section  526  of  the  Criminal  Procedui-e  Code,  does  not  empower 
a  High  Court  to  pass  an  order  for  transfer  of  proceedings  under  section  110 
of  the  Code. 

/.  L.  R.  15  All.  365  (Ij,  4  P.  R.  {Cr.)  1896  (2j,  42  P.  R.  (Cr.)  1905  (3), 
6  P.  R.  (Cr.)  1911  (F.  B.)  (4j,  /.  L.  R.  25  Bom.  179  (5),  I.  L.  R. 
28  Cal.  709  i6,),  13  P.  R.  iCr.)  1885  (7),  1.  L.  R.  16  Cal.  781  (p.  787)  (8), 
approved. 

/.  L.  R.  26  }lad.  188  (9),  2  Cal.  L.  J.  R.  6U  (10),  and  I.  L.  R.  34  All. 
533  (11),  dissented  from. 

IP.R  {Cr.)  1913  fl2;,  distinguished. 
Application,  under  section  526  of  the  Code    of  Criminal   Procedure 
for  transfer  of  the  proceedings  under  section  110  of  tht  Code. 

Dhanpat  Rai,  for  petitioner. 

Government  Advocate,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by — 
25/A  Oct.  1913.  Rattigan,  J. — The  question   referred    to  this  Bencli  is  whe- 

ther it  is  competent  to  the  Chief  Court,  undei-  the  provisions 
of  seriicri  526,  Criminal  Procedure  Code,  to  transfer  from  the 
Cooit  of  one  Magistrate  to  the  Court  of  another  Magisti'ate 
pioceedings  under  section  110  of  the  Code.  This  question  was 
considered  somewhat  elaborately  in  an  order  of  the  single 
Bench  in  Criminal  Miscellaneous  ease  No.  28  of  1913,  (I.Sj,  and 
in    that  ox'der   the  authorities,  pro  et  con,  are  all  set  forth.     The 


(1>  (1893)  L  L.  R.  15  All.  365  {Queen-Empress  v.  Lakhpat). 

(2)  4  P.  R.  {Cr)  1896  [Ncilha  Singh  v.  Pala  Singh). 

(3)  42  P.  R.  {Cr.)  1905  (Mahummud  Khan  v.  Emperor). 

(4)  6  P.  R.  [Cr.)  1911  (F.B.)  \Sarain  Das  v.  Mussammat  Durga  Devi). 

(5)  (1900)  1.  L.  H.  25  Bom.  179  (In  re  Pandurang  Gotind  Pujari). 

(6)  (1901)  i.  L.  R.  28  Cal.  709  [Lolit  Mohan  v.  Surja  Kunta  Acharjce). 
(7;  13  P.  R.  {Cr.)  18b5  illildcphonsus  v.  iV alone). 

{S)  (1889;  1.  L.  k.  16  Cal.  781  (p.  787j  {Nur  Mohamed  v.  Bismulla  Jan). 

(9)  (1902)  l.  L.  R.  26  Mud.  lo8  (Arumuga  Tegundan). 
(10)  (1905;  2  Cal.  L.  J.  R.  611  (Curudas  Nag  v.  Gaganendra  Nath). 
fllj  (1912)  I.  L.  R.  31  AIL  533  (Jaggu  Ahir  v.  Murli  Shukul). 

(12)  1  P.  R.  {Cr.)  191. -5  (f'agga  Mai  v.  Emperor). 

(13)  Printed  ut  Vie.  '-jui  (/  fh^s  judgment,  p.  16  infra. 
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point  was  not,  however,  decided,  but  was  referred,  as  in  this 
case,  to  a  Division  Bench  for  determination.  That  reference 
was  infi'uotuous,  as  the  Magistrate  before  whom  the  proceedings 
were  pending  at  the  time  of  the  order,  was  subsequently  trans- 
ferred to  another  district,  and  as  a  result,  the  application  for 
transfer  failed  upon  the  merits.  We  have,  however,  carefully 
read  and  considered  the  order  of  reference  in  that  case,  and  after 
hearing  Mr.  Dhanpat  Rai,  who  contended  that  this  Court  has 
jurisdiction  to  transfer  proceedings  under  section  110  of  the 
Code,  we  are  of  opinion  that  this  power  does   not   exist. 

It  is  unnecessary  for  us  to  travel  over  the  ground  covered 
by  the  order  of  reference  to  which  we  have  referred,  and  we 
need  say  no  more  than  that  we  agree,  for  the  reasons  set  forth 
therein  and  in  the  judgment  of  the  High  Court  of  Bombay  in 
I.L.  B.  25  Bom.  179(1),  and  of  Taylor  J.  m  L  L.  B.  28  Cal.  709(2), 
that  section  526  of  tlie  Code  does  not  empower  a  High  Court 
to  pass  an  order  under  that  section  transferring  proceedings 
under  section  110.  Such  pi-oceedings  do  not  amount  to  an 
inquiry  into  or  trial  of  any  "  oifence  "  /.  L.  B.  15  All.  365  (3),  4 
P.  B,  1896  (C?\)  (4),  the  person  from  whom  security  is 
demanded  is  not  "  an  accused  person  ''  (6  P.  B.  1911  Or. 
F.  B.)  (5)  and  in  no  sense  can  "  the  case  "  against  such  person 
be  reasonably  described  "  as  a  criminal  case". 

In  a  very  brief  judgment  the  learned  Judges  of  the  Madras 
High  Court  in  J.  L.  B.  2Q  Mad.  188  (6)  remarked  that  if  proceed- 
ings under  section  145  of  the  Code  were  not  a  criminal  case,  it 
was  diiBcult  to  conceive  what  they  amounted  to.  The  difficulty 
does'  not  strike  us  as  insuperable,  as  such  proceedings  may 
well  be  "  a  case  "  and  yet  not  "  a  criminal  case."  As  pointed 
out  by  Taylor  J.  in  the  Calcutta  case  above  cited,  the  Legisla- 
ture in  1874  deliberately  made  a  distinction  between  "  cases  " 
and  "  criminal  cases",  and  a  Court  of  Justice  is  not  entitled  to 
ignore  the  distinction  so  made  and  treat  it  as  of  no  material 
importance,  especially  as  the  distinction  is  still  observed  in 
various  sections  of  the  present  Code  (c/,,  e.g.,  sections  526  and  527 
with  section   528). 

We  therefore  hold  that  this  Court  is  not  empowered 
under  section  526  to  direct  the  transfer  of  proceed- 
ings   under   section   110.     In   so  holding  we    do  not,    of    course, 

(1)  (1900)  /.  L.   R.   :5  Bom.  179  (In  re  Pandurang  Govind  Pujari). 

(2)  (l!iOlj  /.  L.  K.  28  Cal.  709  {Lolit  Mohan  v.  Surja  Kanta  Acharjee). 
(3j  (1893)  /.  L.  R.  15  All.  365  [Queen-Empress  v.  Lakhpat). 

(4)  4  P.  R.  {Cr.)  1896  {Nalha  Singh  v.  Pala  Singh). 

(5)  6  P.  R.  (Cr.)  1911  [F.  B.)  {Narain  Das  v.  Mussammot  Durga  Devi). 
(6;  (1902;  I.  L.  R.  26  Mad.  188  {Arumuga  Tegundan). 
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imply ^that  it  is£not  open  to  this  Court  to  tttke  action  under 
section  439  of  the  Code  and  to  revise  orders  passed  by  Magistrates 
in  cases  where  persons  are  called  upon  to  furnish  security  for 
good  behaviour.  Section  41^9  expi-essly  empowers  a  High  Court 
in  the  case  of  any  proceeding  which  comes  before  it  to  exercise 
{inter  alia)  any  of  the  powers  conferi'ed  on  a  Court  of  appeal  by 
section  42:^,  and  clause  (c)  of  the  latter  section  provides  that 
a  Court  of  appeal  may,  "  in  an  appeal  from  any  other  order, 
alter  or  reverse  such  order."  As  we  read  section  439,  the 
meaning  of  its  provisions  is  that  in  any  case,  wlieie  the  High 
Court  interferes  on  the  revision  side,  it  has  the  same  powers 
in  dealing  with  ordeis  as  would  be  possessed  by  an  Appellate 
Court  if  such  orders  were  open  to  appeal.  This  question  is 
not  now  before  us  and  we  refer  to  it  merely  incidentally  in  order 
to  preclude  the  inference  that  in  holding  that  proceedings  under 
section  110  are  not  "a  criminal  case  "  for  the  purposes  of 
section  527,  we  must  be  taken  to  decide  that  the  High  Court 
has  no  jurisdiction  to  revise  orders  passed  under  section  118. 

Mr.  Dhanpat  Rai's  final  argument,  was  that  in  any  event 
the  Chief  Court  has  jurisdiction  to  ti^nsfer  proceedings  under 
section  110  of  the  Code,  in  virtue  of  the  general  powers  of 
superintendence  and  supervision  conferred  upon  it  by  section  33 
of  the  Punjab  Courts  Act.  As  regards  this  argument  it  is 
imnecessary  for  us  to  say  more  than  that  the  general  power 
thereby  conferred  upon  the  Chief  Court  relates  to  the  adminis- 
trative control  which  it  exercises  over  Subordinate  Courts  and 
cannot  be  interpreted  as  enlai'ging  the  powers  which  are 
.specifically  granted  to  it,  for  a  particular  pui'pose,  by  the 
provisions  of  section  526  of  the  Code  of  Criminal  Procedure. 

Our  answer,  therefore,  to  the  reference  is  that  the  Chief 
Court  has  no  jurisdiction  to  transfer  proceedings  under  section 
110  of  the  Criminal  Procedure  Code  from  the  Court  of  one 
^fagistrate  to  the  Court  of  another  Magistrate 

The  record  will  now  be  returned  to  the  single  Bench  for 
disposal  of  the  application. 


The   oi'der  of  the  Hon.  Mr.  Justice    Rattigan  referred  to  in 
the  above  order  : — 
19/^  Jun4  1913.  Ratttoan,  J. — This  is  a  petition  under  section  526,  Criminal 

Procedure  Code,  for  the  transfer  of  proceedings,  under  section 
no  of  the  Code  which  are  pending  before  a  certain  Magistrate 
of  the  Ist  class,  and  the  first  question  that  ari.ses  is  whether 
this  Court  has  jurisdiction  to  entertain  such  a  petition. 
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The  orders  whicli  a  High  Cotirt  is  empowered  to  pass 
nnder  section  526  are  as  follows  : — 

"  (»)  that  any  offence  be  enquired  into  or  tried  by  any 
'*  Court  not  empowered  under  sections  177  to 
"  184  (both  inclusive),  but  in  other  respects 
"  competent  to  enquire  into  or  try  sach  offence  "  ; 
"  {ii)  that  any  particular  criminal  case  or  appeal  or 
"  class  of  such  cases  or  appeals  be  transferred 
"  from  a  Criminal  Court  subordinate  to  its 
"  authority  to  any  other  such  Criminal  Court 
'*  of  equal  or  superior  jurisdiction  ; 

"  (Hi)  that  any  particular  criminal  case  or  appeal  be 
"  transferred  to  and  tried  before  itself  ;  or 

"  (iv)  that  an  accused  person  be  committed  for  trial  to 
"  itself  or  to  a  Court  of  Session  " 

The  second  sub- section  is  not  relevant  for  the  purposes  of 
the  question  before  me,  but  the  otl^er  sub-sections  have  to  be 
considered  and  run  as  follows  ; — 

"  (3).  The  High  Court  may  act  either  on  the  report  of 
"  the  lower  Court,  or  on  the  application  of  a  party  interested, 
"  or  on  its  own  initiative. 

"  (4).  Every  application  for  the  exercise  of  the  power 
"  conferred  by  this  section  shall  be  made  by  motion  which  shall, 
"  except  when  the  applicant  is  the  Advocate- General,  be 
"  supported  by  affidavit  or  affirmation. 

"  (5).  When  an  accused  person  makes  an  application 
"  under  this  section  the  High  Court  may  direct  him  to  execute 
"  a  bond  with  or  without  sureties,  conditioned  that  he  will,  if 
"  convicted,  pay  the  costs  of  the  prosecutor." 

"  (6).  Every  accused  person  making  any  such  application 
"  shall  give  to  the  Public  Prosecutor  notice  in  writing  of  the 
"  application,  together  with  a  copy  of  the  grounds  on  which  it 
"  is  made  ;  and  no  order  shall  be  made  on  the  merits  of  the 
"  application  unless  at  least  twenty-four  hours  have  elapsed 
*'  between  the  giving  of  such  notice  and  the  hearing  of  the 
"  application. 

"  (7).  Nothing  in  this  section  shall  be  deemed  to  affect 
"  any  order  made  under  section  197. 

"  (8).  If,  in  any  criminal  case  or  appeal  before  the 
"  commencement   of   the   hearing,   the  Public  Prosecutor,   the 
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"  complainant  or  the  accused  notifies  to  the  Court  before  which 
"  the  case  or  appeal  is  pending,  his  intention  to  make  an 
"  application  under  this  section  in  respect  of  the  case,  the 
"  Court  shall  exercise  the  powers  of  postponement  or  adjourn- 
"  ment  given  by  section  844  in  such  a  manner  as  will  afford  a 
"  reasonable  time  for  the  application  being  made  and  an  order 
"  being  obtained  thereon,  before  the  accused  is  called  on  for 
"  his  defence,  or,  in  the  case  of  an  appeal,  befoi^e  the  hearing  of 
"  the  appeal." 

Obviously,  in  the  present  case  sub-clause  (0  of  sub- 
section (1)  has  no  applicability,  for  a  Magistrate  taking  action 
under  section  110  is  not  enquiring  into  an  offence  that  has  been 
committed  ;  he  is  acting  for  the  purpose  of  preventing  the 
commission  of  offences  of  the  kind  specified,  and  the  imputation 
of  a  criminal  habit  is  not  a  charge  of  an  offence  (per  Tyrrell, 
J.  in  /.  L.  B.  XV  All.  365  (1),  approved  and  followed  by 
Chatterji,  J.  in  4  P.  B.  1896  (^'/-  )  (2). 

Equally  clearly,  sub-clause  (/y)  of  the  said  section  does 
not  apply,  as  it  has  now  been  definitely  settled  by  a  Full 
Bench  of  this  Court,  approving  42  P.  B.  1905  (Gr,)  (3), 
that  a  person  from  whom  secuiit/  has  been  demanded 
under  section  107  is  not  "  an  accused  person "  (6  P.  /i\ 
1911  {Cr  )  (4).  It  appears  to  me  thgtt,  by  parity  of  reasoning, 
a  person  from  whom  security  is  demanded  under  section 
110  must  also  necessarily  be  held  not  to  be  "  an  accused  person," 
for,  as  observed  in  42  P.  B  1905  ((V.)  (3),  it  can  hardly  be 
seri(  asly  argued  that  "  a  person  summoned  under  Chapter  VII 1 
'*  is  '  accused  of  any  offence,'  and  it  has  been  repeatedly  held 
*'  that  he  is  not  " 

Does  then  sub  clause  (u)  of  sub-section  (I)  give  jurisdic- 
tion  to  tlie  High  Court  ?  Or,  in  other  words,  is  a  proceeding 
under  section  110  "  a  criminal  case  "  ? 

(Certain  authorities  have  been  cited  before  me  to  the  effect 
that  a  proceeding  under  section  145  of  the  Co  le  (which  finds  a 
place  in  Chapter  XII)  is  "  a  criminal  case  "  within  the  meaning 


(1)  (1893)  /.  L.  R.  15  All.  365  (Queen-Empress  v.  Lakhpat). 

(2)  4  1'.  R.  (Cr.)  189G  (Nalha  Singh  v.  Pala  Singh). 

(i)  42  P.  R.  (Cr.)  1905  (Muhammad  Khan  v.  Emperor). 

(i)  6  P.  R.  (Cr.)  1911  {Narain  Das  v.  Mu$sammat  Durgi  Devi). 
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and  for  the  purposes  of  section  526,  I.  L.  B.  26  Mad.  188  (I), 
2  Cal.  L.  J.  E.  614  (2)  and  /.  L.  E.  34  All.  533  (3).  On  the 
other  hand,  the  Bombay  High  Court  holds  a  different  opinion 
/.  L.  B.  25  Bom.  179  (4)  and  in  1.  L.  B.  28  Cal  709  (5),  Ghose 
and  Taylor,  J  J.  give  cogent  reasons  for  holding  that  the  expres- 
sion '  criminal  case,  '  as  used  in  section  526  means  something 
different  from  the  expression  *  a  case,'  as  used  in  sections  192 
and  528  of  the  Code.  I  entirely  agree  with  these  learned 
Judges  that  the  Courts  cannot  ignore  the  action  of  the  legisla- 
tuie  in  I'etaining  the  expression  "  criminal  case  "  in  section  526,- 
while  extending  the  scope  of  sections  192  and  528  by  eliminat- 
ing therefrom  the  word  "  criminal  "  before  the  word  "  case.'.' 
As  remarked  by  Taylor,  J.  (I.  L.  B.  28  Cal.  719)  (5) 
"  Looking  at  the  history  of  the  present  Code  oi 
"  Criminal  Procedure  it  is  clear  that  in  1874  by  Act  XI  of  that 
"  year  a  distinction  was  made  by  the  legislature  between 
"  '  cases  '  and  '  criminal  cnses.'  In  certain  sections,  but  not  in 
"  all,  the  w  rding  was  alteied  from  the  latter  to  the  former, 
"  the  word  '  criminal  '  being  in  those  instances  omitted. 

"  Having  regard  to  this  fact,  and  to  the  further  fact  that 
"  the  distinction  has  been  continued  and  extended  (see  sections 
"  178,  192,  62b,  556,  where  the  wording  is  '  case  '  and  sections 
"  .526,  527,  where  the  wording  is  '  criminal  case  '),  I  am  of 
"  opinion  that  the  two  phrases  are  not  in  the  Code  of  Criminal 
"  Procedure  co-extensive  and  that  the  phrases  are  not  used 
"  indisciiniiuately  or  interchangeably.  And,  further,  it  appears 
*'  to  me  that  the  phrase  '  criminal  case  '  is  intended  to  be  used 
"  in  a  limited  sense  and  not  to  apply  to  every  case  cognizable 
"  by  a  Criminal  Court.  For  this  reason,  and  also  in  consideia- 
"  tion  of  the  provisions  of  section  435  (3)  of  the  Code  of 
"  Criminal  Procedure  I  would  doubt  the  existence  of  a  power 
"  under  section  526  of  the  Code  of  Criminal  Procedure  to 
"  transfer  cases,  which  do  not  relate  to  matters,  which  may 
*'  srictly  be  described  as  '  criminal,'  as  relating  to  a  crime  or 
"  offence  under  the  law." 

In  my  opinion,  no  case  can  be  rightly  desciibed  as  a 
criminal  case  unless  the  person  against  whom  proceedings  are 
taken  is  accused  of  an  offence.  It  is  true  that  in  section  488 
(7)  of  the  Code,  a  person  against  whom  proceedings  are  taken 
foi'  the  maintenance  of  his  wife    or  child,   is   referred   to   as   an 


(1)  (1902)  7.  L.  R.  26  Ma «i.  188  [kruviuga  Tegundan\ 

(2)  (1905)  2  Cal.  L.  J.  R.  614  (Gurudas  Nag  v.  Gaganendra  Nalh). 

(3)  (1912)  I.  L.  R.  34  All.  533  {Jaggu  Ahir  v.  Mwli  Shukul). 


(i)  (1900)  I.  L.  R.  25  Bom.  179  In  re  Panduraiig  Govind  Pujan). 
(5)  (1901)  /.  L.  R.  28  Cal.  709  {Lolil  Mohan  v.  Surja  Kanta  Adia 
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'  accused  person,'  and  that  an  application  for  maintenance 
is  not  a  complaint  of  an  ofEence,  13  P.  B.  1885  (6V.)  (1) 
and  proceedings  nnder  section  488  are  like  bastardy 
proceedings  in  England,  of  the  nature  of  civil  proceed- 
ing. (See  /.  L.  B.  16  Cal  781  (2)  ).  But  though 
described  as  '  an  accused  person,'  the  person  who  is  respondent 
in  proceedings  under  section  488  is  clearly  not  an  accused 
person  in  the  ordinary  acceptation  of  the  term.  The  very 
same  sub-section  provides  that  he  "  may  tender  himself  as  a 
witness  and  in  such  case  shall  be  examined  as  such,"  the 
ordinary  rule,  of  course,  being  that  no  accused  person  can  be 
examined  as  a  witness.  But  whether  or  not  a  proceeding  under 
section  488,  which,  though  cognizable  by  a  Criminal  Court,  is 
in  its  very  nature  a  civil  proceeding,  can  yet  be  held  to  be  '  a 
criminal  case  '  simply  and  solely  because  the  person  against 
whom  it  is  brought  is  referred  to  in  sub-sections  (7)  and  (9) 
as  '  an  accused  pei-son,'  I  am  of  opinion  that  a  proceeding 
under  section  110  is  not  a  "  criminal  case  "  inasmuch  as  a 
criminal  case  is  not  the  same  as  a  case  cognizable  by  a  Criminal 
Coui  t,  and  that  in  every  criminal  case  there  must  be  a  person 
charged  with  the  commissiou  of  an  offence,  whereas  the  person 
against  whom  such  proceedings  are  taken  is  not  an  accused  person 
in  that  sense. 

I  would,  therefore,  hold,  as  at  present  advised,  that 
this  Court  has  no  power  under  section  526  of  the  Code  to 
entertain  the  present  petition  and  1  have  not  been  referred  to 
any  other  provision  of  law  which  would  give  me  jurisdic- 
tion to  direct  the  transfer  prayed  for.  I  would  only  add 
in  conclusion  that  in  No.  1  P.  R.  1913  (Cr.)  (3)  (decided 
by  a  single  Bench)  the  present  question  was  not  raised 
and  the  judgment  proceeds  upon  the  assumption  that 
section  526  is  applicable  to  proceedings  under  section  110,  the 
very  point  at  issue  before  me.  The  question  involved  is, 
however,  one  of  importance  and  difficulty,  and  I  accordingly 
refer  it  to  a  Division  Bench.  Upon  the  merits,  if  it  be  held 
that  this  Court  has  jurisdiction,  1  am  satisfied  that  a  transfer 
should  be  directed,  as  the  Magistrate  before  whom  the  proceed- 
ings are  being  held,  in  another  case  expressed  himself  iu  lather 
strong  language  against  the  petitioners  and  the  other  persons 
who  have  been  summoned  to  show  cause  why  security  should 
not  be  demanded  from  them. 

(1)  13  1".  K.  (Cr.)  1885  {BUdephonsus  v.  Malone). 

(2)  (1889)  /.  L.  R.  16  C»L  781  {Nnr  Mahomed  v.  Bisvmlla  Jan). 
(3;  1  P.  R.  {Cr.)  1913  {Bagga  Mai  v.  Emperor). 
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No.  6. 

Before  Eon.  Mr.  Justice  Johnstone. 

MAHALA- (Convict)— PETITIONER 

Versus 

CROWN— RESPONDENT. 

Criminal  Revision  No.  1274  of  1913. 

Criminal  Procedure  Code,  Act  V  of  1898,  sections  110,  122,  123  - 
security  for  good  behaviour— grounds  for  refusing  sureties  offered — reference 
to  Sessions  Court. 

The  Petitioner  was  ordered  by  a  Magistrate  of  the  1st  class  to  give  a 
bond,  under  section  110,  Criminal  Procedure  Code,  to  be  of  good  behaviour 
for  three  yeai's,  for  Cs.  1,000  with  four  respectable  witnesses— Petitioner 
offered  as  sureties  four  persons— who  were  admittedly  financially  fit  to  be 
sureties  for  Rs.  1,000  but  these  were  rejected  by  the  Magistrate,  two  as 
being  relations,  one  as  being  a  boy,  and  the  last  as  being  a  bad  character. 

Held,  that  the  order  for  security  should  have  given  particulars  as  to 
whether  each  and  all  of  the  sureties  was  to  be  held  liable  for  Rs.  1,000  on 
occasion  arising  or  Rs.  1,000  between  them,  so  as  to  prevent  misunder- 
standing later. 

HcM  also,  that  mere    relationship    is  no  reason  for  refusing    a  surety,   jji 
on  the  contrary  it  is  ordinarily  a  recommendation. 

I.  L.  R.  25  All.  131  (1),  approved,  ^ , 

Held  also,  that  the  Magistrate  should    have  himself  made  inquiries    \<^*  t^* 
before    rejecting  a  surety    as  unfit,  and  should  not  have  delegated  such    '  \ 
inquiry  to  any  one  else. 

18  P.  R.  iCr.)  1906  (2;,  referred  to. 

Held  also,  that   the  object  of  the  law  as  to  security  for  good  behaviour   \  < 
is  not  to  fin  the  jails   with  bad  characters,  but  to  bring  reasonable  pressure  ^  ■^ 

to  bear  on  such  persons  to  respect  the  law,  and  that  two    sureties  would  have 
been  sufficient  in  the  present  case. 

28  P.  R.  (Cr.)  1901  (3),  refen-ed  to. 

Held  further,  that  as  the  order  for  security  specified  a  term  exceeding 
one  year  the  Magistrate  in  ordering  detention  should  have  referred  the 
case  to  the  Sessions  Court  under  section  123  (2)  Criminal  Procedure  Code, 
even  though  he  ordered  imprisonment  for  one  year  only. 

Held  also,  that  the  District  Magistrate,  when  the  case  came  before  him, 
^as  not  justified  in  dismissing  the  petition  of  the  aggi-ieved  party,  that 
petition  being  explicit  enough,  merely  because  it  did  not  contain  exactly  the 
details  he  wished  to  ascertain. 

Petitioti  for    revision   of   the    (rrder  uf  C.  F.  Strickland,    Esquire, 
Magistrate,      1st    class,    Sargodha,    District    Shahpur,    dated 
the  Qth  March  1913. 
Nemo,  for  petitioner. 
Nemo,  for  respondent* 

(Ij  (1902)  7.  L.  R.  25  All.  131  {Emperor  v.  Shib  Singh). 
{2)  IS  P.  R.  (Cr.)  1906  {Emperor  v.  Kaim  Khan). 
(3)  28  P.  R.  {Cr.)  1901  {Wasaya  v.  Emptror). 
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The  judgment  of  the  learned  Judge  was  as  follows  :  — 

2] st  Not.  \91S.  Johnstone,  J. — No   one    has  appeared,    but  nevertheless  in 

my  opinion  the  case  is  one  that  should  not  be  dismissed  for 
default.  The  order  of  the  Magistrate  was  that  petitioner 
should  give  a  bond  under  section  1 10,  Criminal  Procedure 
Code,  to  be  of  good  behaviour  for  3  years,  for  Rs.  1,000  with 
respectable  sureties.  He  does  not  say  whether  each  and  all 
are  liable  for  Ks.  1,000  on  occasion  aiising  or  Rs.  ],000  between 
them.  Particulars  like  this  should  always  be  stated  so  as  to 
prevent  misuudeistandings  later.  In  his  preliminary  order 
the  Magistrate  included  the  condition  that  the  sureties  should 
be  residents  of  places  so  near  to  accused  that  they  could 
control  him  ;  but  this  is  not   to  be  found  in  the  final  order. 

Petitioner  offered  as  sureties  two  descendants  of  bis  own 
great  grand-father  (Husain  and  Qairo),  one  Dara  and  one 
Bagri.  The  last  named  is  rejected  as  being  a  boy,  the  first  two 
as  relatives  and  Dara  as  a  bad  character  himself.  Financially 
it  is  admitted  that  each  of  these  persons  is  fit  to  be  surety  for 
Rs.  1,000. 

Nov\'  I  would  like  to  point  out  that  mere  relationship  i;- 
no  reason  for  refusing  a  surety.  A  very  little  reflection  will 
shew  that  a  relation  is  more  likely  than  any  other  person  to 
have  influence  over  a  man  and  to  be  able  to  keep  an  eye  on 
him  •  in  short,  relationship  is  a  recommendation.  In  this  view 
I  am  supported  by  I.  L.  It.  25  Ml.  131  (1).  Therefore 
Husain  and  Qaim  should  liave  been  accepted.  As  regards 
Bagri,  who  is  said  to  be  a  boy  and  so  to  be  ineligible,  and  as  to 
Dara,  said  to  have  beeti  twice  convicted,  1  can  find  on  the 
record  no  proof  of  the  alleged  facts.  It  is  true  that  the  Sub- 
Inspector  of  Police  who  chalaned  the  case  reported  that 
Dai-a  had  two  convictions  against  him  ;  but  in  18  P.  R. 
1906  (Cv)  (2),  it  was  laid  down  that  a  Magistiate 
should  enquire  into  such  matters  himself  and  not  delegate 
such  an  enquiry  to  any  one  In  the  present  case  such 
delegation  was  peculiarly  objectionable,  for  the  Sub-Inspector, 
who  reported  as  to  Dara,  was  the  same  who  chalaned  the  cas  *. 
Dara  was  never  asked  if  he  admitted  his  previous  convictions, 
nor  was  petitionei  allowed  any  say  in  the  matter.  I  am  further 
unable  to  find  any  verification  of  the  assertion  that  Bagri  is  a 
••  boy." 

(1)  (1902)  1.  L.  R.  25  All.  131  {Emperor  v.  Shih  Singh). 

(2)  18  P.  R.  {Cr.j  1006  [Emyeroi-  v.  Kaivi  Klian), 
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It  has  frequently  been  pointed  out  by  authority  that  the 
object  of  the  law  as  to  security  for  good  behaviour  is  not  to 
fill  the  jails  with  bad  characters,  but  to  bring  reasonable 
pressure  to  bear  on  such  persons  to  respect  the  law.  In  my 
opinion  it  is  not  reasonable  in  the  present  case  to  insist  upon 
four  sureties  at  all.  Two  sureties  are  ample  in  such  a  sum  as 
Rs.  1,000,  ^■.e.,  Rs.  500  each.  The  Magistrate  should  for  future 
guidance  carefully  study  the  law  and  such  rulings  as  those 
noted  above  to  which  may  be  added  28  P.  R.  1901  (Cr.)  (1), 
and  the  rulings  relied  on  in  these  cases. 

So  much  for  the  Magistrate,  Isk  class.  The  District 
Magistrate  when  the  case  came  before  him  took  up  an  attitude, 
it  is  impossible  to  commend.  The  petition  to  hira  was  quite 
explicit  enough  ;  and  it  was  extremely  hard  on  his  part,  merely 
because  it  did  not  contain  just  the  particulars  he  wanted,  to 
dismiss  it  summarily.  He  was  bound  by  law  to  examine  the 
facts  and  see  whether  the  order  of  the  Magistrate,  1  st  class, 
required  amendment  ;  and  the  pleaders  who  appeared  for  the 
petitioner  could  have  answered  any  questions. 

In  conclusion,  I  must  point  ou.t  another  grave  irregularity 
that  has  been  committed.  Under  section  123  (2),  Criminal 
Procedure  Code,  inasmuch  as  the  order  for  security  specifies  a 
term  exceeding  one  jear  during  which  accused  is  to  be  of  good 
behaviour,  the  Magistrate,  in  ordering  detention  of  the  accused, 
should  have  referred  the  case  to  the  Sessions  Court.  No  doabt 
the  Magistrate  ordered  imprisonment  for  one  year  only  after 
the  failure  of  the  accused  to  furnish  adequate  security  ;  but 
this  does  not  affect  the  question,  and  probably  the  reduction  to 
one  year  at  that  stage  was  illegal. 

In  a  case  dealt  with  as  this  one  has  been,  the  only  satis- 
factory coarse  for  this  Court  is  to  set  aside  the  whole  of  the 
proceedings,  including  the  orders  of  both  the  Courts  below  and 
to  order  retrial.  It  is  hoped  that  on  retrial  tlie  irregularities 
noted  above  will  be  avoided  and  the  demand  for  security  be 
reduced  to  reasonable  dimensions. 

I  allow  the  revision  and  set  aside  the  proceedings  and 
orders  of  both  Courts  and  order  retrials. 

Revision  allowed. 
(1)  28  P.  R.  (Cr.)  1901  (Wasaya  v.  Emperor). 
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No.  7. 

Before  Hon.  Mr.  Justice  Johnstone. 

RAM  LAL  (Convict)— APPELLANT 

Versus 

CROWN— RESPONDENT. 

Criminal  Revision  No.  887  of  19LS. 
Foreign  Jurhdiction—offence  committed  at  Bhatinda  Railway  Station,  in 
the  Native  State  of  Patiala— triable  by  which  Court— India  (Foreign  Jurisdic- 
tion) order  in  Council  1S02  and  Notifications  Nos.  515  /.  B.  and  516  /.  B.  of 
nth  March  1913-  Criminal  Procedure  Code,  Act  Fo/1898,  section  111. 

Eeld,  that  under  Government  of  India  Notification  No.  515  I.  B.  of  17th 
March  1913,  the  Courts  of  the  Hissar  District  and  those  of  Ferozepur  have 
concurrent  jurisdiction  in  the  matter  of  offences  committed  at  the  Bhatinda 
Raihray  station. 

Held  also,  that  in  future  such  jurisdiction  should  only  be  exorcised  by  the 
Ferozepur  Courts  and  not  the  Hissar  Courts. 

Held  further,  that  imder  the  combined  effect  of  the  two  notifications 
Nos.  515  and  516  I.  B.  the  appeal  in  the  present  case  against  the  order  of  the 
.\Iagi.-.trate  of  Ferozepm-  lay  to  the  Political  Agent  for  thePhulkian  States  and 
Bhawalpur. 

Reference  by  A.  W.  J.  Talbot,  Esquire,  Sessions  Judge,  dated 
25th  April  1913. 

Nemo,  for  appellant. 

Government  .Advocate,  for  Crown. 

The  order  of  the  learned  Judge  was  as  follows  . — 
24th  Nov.  19111  Johnstone,  J. — This  is  a  reference  on   the  criminal  side  by 

the  Sessions  Judge  of  Ferozpur  upon  a  question  of  local 
jurisdiction,  A  theft  was  alleged  to  have  taken  place  in  the 
Goods  Shed  of  Bhatinda  Railway  Station. 

The  case  was  tried  by  the  1st  class  Magistrate,  Ferozepur, 
and  on  conviction  the  accused  appealed  to  the  Sessions  Court, 
Ferozepur,  where  the  question  of  jurisdiction  was  raised. 

The  ordinary  law  is  contained  in  section  177,  Criminal 
Procedure  Code,  which  runs  thus  : — 

"  Every  offence  shall  ordinarily  be  inquired  into  and 
"  tried  by  a  Court  within  the  local  limits  of  whose  jurisdiction 
"  it  was  committed." 

But  Bhatinda  Railway  Station  is  in  the  Native  State  of 
Patiala  and  we  have  therefore  to  turn  to  India  (Foreign 
Jurisdiction)  order  in  Council,  1902,  and  to  the  Notifications 
issued  under  it  by  the  Government  of  India,  in  order  to  decide 
what  Courts  have  jurisdiction  in  aforesaid  Goods  Shed. 

These  Notifications,  so  far  as  we  are  concerned  with  them, 
bare,  are  two,  No.  515  I.   B.  and  Jfo.  516  I.  B.   of  17th   Mareh 
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1913,  republished  from  the  Gazette  of  India  in  the  Punjab 
Gazette  of  28th  March  1913,  Part  II,  pages  99  to  103.  I 
agree  with  the  learned  Sessions  Judge  in  rejecting  the  theory- 
put  forward  by  the  Public  Prosecutor  of  his  Division  regarding 
the  scope  of  these  Notifications,  both  of  which  seem  to  me 
to  apply  to  the  administration  of  justice.  I'aragraph  4  of 
the  Order  in  Council  has  four  clauses,  of  which  the  first 
three  may  be  reproduced  (in  brief)  thus  : — 

(a)  for  determining  the  law  and  procedure  to  be  observed ; 

(&)  for  determining  the  persons,  who  are  to  exercise 
jurisdiction,  and  the  powers  to  be  exercised  by 
them  ; 

(c)  for  determining  the  '  ourts,  authorities.    Judges    and 

Magistrates    by^     whom     jurisdiction     is     to     be 

e.    raised. 

Turning  to  Notification  515  I.  B.  aforesaid  I    am  of  opinion 

that  clause    (1)    in    it    corresponds    to  (a)    in    the    order,    and 

clause  (3)    in    it,   corresponds    to  (c)    in     the    order  ;  while    of 

Notification  516  I.  B.  the  whole  of  Part  I,  Criminal  Jurisdiction 

and    the    appropriate     part   of    the    first    schedule,    page    102, 

corresponds  to  (6)  in  the  order. 

The  questions  to  be  answered  are  what  Courts  have 
magisterial  jurisdiction  in  Bhatinda  Railway  Station  and 
what  Court  has  appellate  jurisdiction  over  these  Courts.  As 
Mr.  Talbot  has  pointed  out  in  his  referring  order,  the  Notifica  - 
tion  515  I.  B.,  while  it  defines  clearly  enough  the  Courts  that 
have  jurisdiction  in  this  and  that  section  of  this  and  that 
Railway,  ignores  the  fact  that  Bhatinda  Junction  is  part  of 
more  than  one  I-Jailway  System  and  more  than  one  section  of 
Railway  lines.  Thus,  according  to  the  Notification  the  Courts 
of  Hissar  District  and  those  of  Ferozepur  have  concurrent 
jurisdiction  in  that  station  under  its  clause  (3)  and  its 
schedule,  and  trial  by  neither  of  cases  occurring  there  can  be 
said  to  be  illegal.  The  arrangement  is  however  inconvenient, 
and  I  therefore  direct  that,  for  the  purposes  of  this  Notification, 
Bhatinda  Railway  Station  be  deemed  part  of  the  North- 
western Railway  System  and  that  the  Ferozepur  Courts 
shall  exercise  jurisdiction  there,  and  not  the  Hissar  Courts. 

It  is  as  well  to  note  here  that  the  second  Notification 
No.  516  I.  B.  has  no  application  as  regards  original  jurisdiction 
in  the  present  case.  It  only  applies  when  the  case  to  be  tried 
is  one  for  a  District  Magistrate  with  section  30  powers  or  a 
Court  of  Session. 
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But  as  regards  appellate  jurisdiction  in  the  case  before 
me  there  is  ambiguity.  Here  Notification  ol6  I.  B.  is  supple- 
mentary to  No.  515  1.  B.,  and  the  schedule  makes  it  clear  that 
appeal  lies  to  the  Political  Agent  for  the  Phulkian  Stakes  and 
Bahawalpur. 

Copy  of  this  order  should  be  sent  to  the  Sessions  Judge, 
Ferozepur,  and  the  appeals  and  records  should  be  forwarded 
to  the  Political  Agent  aforesaid  for  trial,  together  with 
another  copy  of  this  order. 

No.  8. 

Before  Hon.  Sir  Alfred  Kensington,  Kt.,  Chief  Judge,  and 

Hon.  Mr.  Justice  Shah  Din. 

NADIR— (Convict) -APPELLANT 

Versus 

CROWN— RESPONDENT. 

Crirr.inal  Appeal  No.  935  of  1913. 

Indian  Evidence  Act,  1  o/  1872,    section  25 — Confession   in  presence  of 

a  Police  officer— admissibility  of. 

Held,  that  a  confession  made  by  an  accused  person,  while  he  was  in  the 
cnst.n^Y  ftf  a  iailor.  is  admissible  in  evidence  notwithstanding  that  a  Police 
officer  was  present  at  the  time  when  the  confession  was  made. 

I.  L.  R.  20  Bom.  795  (I)  foUowed. 
Appeal    from  the    order  of   A.    E.  Martineau,    Esquire,  Additional 
Sessions   JuJge   of  the   .Theluvi     Division,     at     Rawalpindi, 
dated  the  IQth  October  1913. 
Fazl  Ilahi,  for  appellant. 
Government  Advocate,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by — 
19M  Jany.  19U.  Shah  Din,  j._  *  *  #  • 

[The  following  portion  of  tbe  judgment  only  is  required  for 
the  purpose  of  this  report.] 

As  we  have  said  above  immediately  after  his  capture  in 
March  1912  the  appellant  was  identified  by  several  of  the  pj-o- 
secution  witnesses  in  the  Jhelum  Jail  on  the  19th  March  1912. 
The  identification  .seems  to  have  been  carried  out  in  a  satisfac- 
tory manner,  and  on  this  point  the  evidence  of  tbe  Jailor,  P.  W. 
2,  of  the  Head  Constable,  P.  W.  3,  and  of  the  Assistant  Jailor, 
P.  W.  14,  is  conclusive.  In  the  course  of  the  identification 
proceedings  a  short  conversation  took  place  between  the 
appellant  on  the  one  hand  and  Nawab  Khan  Zaildar,  P.  W.  4, 
and  Ghulam  Hussain,  P.  W.  5,  on  the  other,  and  that  conversa- 
tion has  been  relied  on  by  the  learned  Govei-nment  Advocate  as 
amounting   partly   to  a    confession   of  guilt   on  the  part  of   the 

(1)  (1895)  /.  L.  R,  20  Bom.  795  {Queen  Empress  v.  Tatya  Bin  Appaji). 
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appellant.  This  conversation  was  noted  down  in  his  pocket 
book  at  the  time  by  P.  W.  2,  Mirza  Nawab  Beg,  Jailor,  and  the 
record  of  the  conversation  has  been  proved  by  that  witness 
(Exhibit  P.  F.  page  4).     The  note  runs  as  follows  : — 

"  After  the  identification  of  Nadir  accused  was  over,  he 
requested  me  to  allow  him  to  have  a  talk  with  Nawab  Khan  to 
whom  he  wanted  to  say  something,  but  [  did  not  grant  his 
request.  When,  however,  all  the  witnesses  began  to  pass  by  the 
front,  the  accused  stood  up  and  thus  addressed  iSTawab  Khan  : 
— '  Chaudhri  Nawab  Khan  it  was  your  good  luck  that  you 
escaped  my  hands.  Nawab  Khan  replied  '  I  had  no  previous 
enmity  with  you.  You  will  meet  retribution  from  God  for 
the  murders  that  yo a  have  committed.'  The  accused  rejoined 
'  I  cannot  be  convicted  on  your  evidence  and  identification,  and 
if  I  am  let  off  J   vill  meet  you.'  " 

Ghulam  Hu^  sain  said  to  the  accused  '  you  are  not  so  strong 
a  man.'  The  accused  replied  '  if  I  was  not  such  a  strong  man  why 
did  all  of  you  conceal  yourselves  and  none  of  you  came  forward 
on  the  day  of  the  occurrence.' 

The  learned  Sessions  Judge  has  excluded  from  consideration 
thiii  note  of  the  conversation  between  the  appellant  and  Nawab 
Khan  and  Ghulam  Hussain,  on  the  ground  that  the  conversa- 
tion took  pla'je  in  the  presence  of  a  Police  officer,  viz.,  Sub- 
Inspector  Abdul  Aziz,  P,  W.  8,  and  is,  therefore,  inadmissible 
in  evidence  as  a  confession  made  by  the  appellant.  The 
learned  Judge  does  not  quote  the  section  of  the  Evidence  Act 
under  which  he  has  excluded  this  confession,  and  in  our  opinion 
he  has  erred  in  law  in  excluding  it,  because  it  does  not  fall 
within  the  purview  of  either  section  25  or  section  26  of  the 
Indian  Evidence  Act.  The  confession  contained  in  the  con- 
versation was  not  made  to  a  Police  officer,  nor  was  the  appellant 
at  the  time  of  making  the  confession  in  the  custody  of  a  Police 
Officer  (he  being  then  in  the  custody  of  the  Jailor  who  was  in 
no  sense  of  the  term  a  Police  officer),  and  we  fail  to  understand 
on  what  ground  the  conversation  in  question  can  be  excluded 
from  consideration.  The  case  of  Queen-Empress  v.  Tatya  Bin 
A'ppaji  (I.  L.  B.  20,  Bom.  795)  (1),  is  in  point  ;  and  following 
that  authority,  we  hold  that  the  conversation  between  the  appel- 
lant and  Nawab  Khan  and  Ghulam  Hussain  which  amounts  to 
a  confession  and  which  has  been  duly  proved  by  the  Jailor  can 
be  treated  as  evidence  against  the  ai)pellant. 

*  *  *  *  *  * 

Appeal  dismissed. 


(1)  (1895)  I.  L.  R.  20   Bom  795  (Qveen-Evipress  v.  Tatya  Bin  Appaji) 
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No.  9. 

Before  Bon.  Mr,  Jtcstice  Johnstone. 

AIIMADA  AND  LALU— (Convicts)— PETITIONERS 

Versus 

CROWN— (RESPONDENT). 

C.imiual  Revision  No.  1320  of  1913. 

Indian  Penal  Code,  sections  415,  419 — cheating  by  impersonation — 
inducing  a  Muharrir  of  a  fair  to  xciite  wrong  navies  into  the  sale  certificate 
of  a  mare. 

Ahmada  and  Lalu,  accused,  induced  the  muharrir  at  a  fair  to  write  out  a 
certiiicate  of  sale  of  a  mare  giving  Sultan  as  the  name  of  the  seller  and  Lalu 
as  the  purchaser.  Ahmada  posed  as  Sultan,  and  affixed  thereto  his  thumb- 
mark.  It  was  found  by  the  Sessions  Judge  that  (i)  it  was  not  proved  that  the 
mare  was  stolen  property,  (u)  it  was,  however,  come  by  in  some  doubtful 
fashion,  (Hi)  that  the  muharrir  was  deceived. 

Held,  that  the  petitioners  were  rightly  convicted  under  section  419  of  the 
Penal  Code,  whatever  reason  they  had  for  deceiving  the  muharrir  and 
inducing  him  to  write  a  false  certificate. 

36  P.  R.  (Cr.)  1888  (Ij  and  20  P.  R.  (Cr.)  1889  (F.  B.)  (2),  followed. 

I.  L.  R.  17  Cal.  606  (3)  and  12  Cal.  W.  N.  750  (4),  referred  to. 

Held  also,  that  the  deliberate  opinion  of  an  expert  that  two  thumb 
marks  agree  is  on  a  diflc  rent  plane  from  an  opinion  as  to  handwriting  and 
such  evidence  was  in  this^case  sufficient  to  prove  Ahmada ,  accused's  thumb- 
mark  to  the  certificate. 

18  P.  W.  B.  1912  (p.  28)  (5),  1  Cal.  L.  J.  385  {6;,  and  /.  L.  R.  32  Cal.  759 
(765)  (7),  referred  to. 

Revision  from  the  order  of  B.  H.  Bird,  Esquire,  Additional  Sessions 
Judge,  Shah2mr  Division,  at  Lyallpur,  dated  the  4:th  July  1 913. 

Nabi  Bakhsh,  for  petitioners. 

Qovind  Das,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
15th  Nov.  1913.  Johnstone,  J— In  this  case  the  accused,  Ahmada  and  Lalu, 

were  chalaned  upon  section  419,  Indian  Penal  Code,  for  cheating 
one  Shams-ud-din  (P.  W.  2),  a,  muharrir  at  Lyallpur  Fair,  by 
persuading  him,  in  the  exercise  of  his'dutj,'to  write  in  a  parchi 
or  certificate  of  sale  of  a  maie  that  Lalu  was  tlie  purchaser  and 
one,  Sultan,  the  seller  and  afllxing  his  thumb-mark.  The  learned 
Magistrate  befoi  e  whom  the  case  came  for  trial,  after   recording 


* 


a)  36  P.  R.  (Cr.)  1888  {Nand  Lai  v.  Empress). 

(2)  20  P.  R.  (Cr.)  1889  (F.  B.]  (Crown  v.  Mohahat). 

(3j  (1890;  /.  L.  R.  17  Cal.  G06  [Mojcy  v.  Queen-Empress). 

(\)  (1908;  12  Cal.  W .  N.  750  (Mahadev  Lai  v.  Dhanraj). 

(5)  18  P.  W.  R.  1912  {p.  28j  (Jalal-ud-din  v.  Crown). 

(6;  (1905J  1  Cal.  L.  J.  385  (Pancha  Mondal  v.  Emperor). 

(7)  (1905j  I.  L.  R.  32  Cal.  759  f765j  [Emperor  v.  Abdul'Hanid). 
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the  evidence  for  the  CroTvn,  thotiglit  that  the  oftence  disclosed  by 
the  evidence  was  forgery,  punishable  under  section  465,  Indian 
Penal  Code,  and  drew  up  a  charge  accordingly,  and  in  the  end 
found  both  accused  guilty  as  charged  and  sentenced  them  to 
twelve  months'  rigorous  imprisonment. 

On  appeal  the  learned  Sessions  Judge  remarked  that  the 
Magistrate,  in  holding  that  no  cheating  by  personation  had 
occurred,  had  overlooked  the  fact  that  the  mnharrir,  Shams-ud- 
din,  had  been  deceived.  Later  in  his  judgment  the  learned 
Sessions  Judge  remarks  that  conviction  under  section  419, 
Indian  Penal  Code,  can  be  supported  on  the  record  and  goes 
on  to  say  : — 

"  The  prosecution  has  not  succeeded  in  shewing  that  the 
"  mare  to  whom  {sic)  the  certificate  related  was  stolen  property, 
"  but  there  is  li.  le  doubt  that  she  was  come  by  in  some  doubt- 
"  ful  fashion,  otherwise  the  proceedings  of  the  two  brothers  at 
"  the  horse  fair  would  be  a  meaningless  farce-  I  uphold  the 
"  convictions  and  dismiss   both  appeals." 

The  learned  Judge  who  admitted  this  i  evision  did  so 
becauBe  of  a  doubt  in  his  mind  whether  on  the  Sessions  Judge's 
findings  a  conviction  under  section  419,  Indian  Penal  Code, 
could  be  sustained.  The  Sessions  Judge's  findings  of  fact  seem 
to  be  : — 

(t)  the  mare  is  not  proved  to  ba  stolen  property. 
{ii)  it  was,  however,  come  by  in  some  doubtful  fashion, 
(m)  the  muharrir  was  deceived. 

The  definition  of  cheating  in  section  415,  Indian  Penal 
Code,  runs  thus  : — 

"Whoever,  by  deceiving  any  person,  fraudulently  or  dis- 
*'  honestly  induces  the  pei  son  so  deceived  to  deliver  any  pro- 
"  perty  to  any  person,  or  to  consent  that  any  person  shall  retain 
'*  any  property,  or  intentionally  induces  the  person  so  deceived 
*'  to  do  or  omit  to  do  anything  which  he  would  not  do  or  omit 
"  to  do  if  he  were  not  so  deceived,  and  which  act  or  omission 
"  causes  cr  is  likely  to  cause  damage  or  harm  to  that  person  in 
*'  body,  mind,  reputation  or  pi'operty,  is  said  to  cheat." 

Mr.  Nabi  Bakhsh  in  this  connection  draws  my  attention  to 
several  rulings  such  as  I.  L.  B.  17  Cal.  606  (1),  and  rulings  of 
the  Madras  High  Court,  and  argues  that  no  harm  was  caused, 
or  was    likely  to    be    caused,    to    the    muharrir   by    the    alleged 

{!)  (1890j  I.  L.  R.  17  Cal.  606  {Mojey  v.  Queen-Empress). 
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deception,  the  possibility  of  his  getting  into  trouble  being  very 
remote.  On  the  other  hand,  in  12  C.  W.  N.  750  (1),  where  a 
person  went  to  an  opponent's  pleader  and,  pretending  that  he 
was  one  of  that  pleader's  clients,  tried  to  inducB  him  to  write  a 
letter  that,  would  have  damaged  the  opponent's  case,  it  was  held 
that  cheating  of  that  pleader  by  personation  was  complete. 

But,  to  whatever  extent  High  Courts  may  have  contradicted 
themselves  and  each  other.  1  find  in  the  rulings  of  this  Court 
principles  laid  down  which  I  must  follow.  In  36  P,  E.  (Cr.) 
1888  (2),  it  was  held  that  "  intentionally  "  in  section  415 
aforesaid  only  governs  the  clause  in  which  it  occurs,  and  in  20 
P.  R.  (Or.)  1889  (F.  B.)  (3),  it  was  laid  down  that  the  words 
"  fraudulently  or  dishonestly  "  onl}  qualify  the  first  part  of  the 
section,  and  in  both  cases  the  facts  are  in  line  with  those  of  the 
present  case.  In  the  later  ruling,  indeed,  the  facts  are  so 
exactly  on  all-fours  with  those  now  before  me  that,  when  I  find 
the  Full  Bench  their  upholding  a  conviction  under  section  419, 
Indian  Penal  Code,  there  is  nothing  more  to  be  said  on  this 
aspect  of  the  case. 

The  othei  points  raised  need  not  detain  us  long.  It  is 
contended,  on  the  strength  of  IS  P.  IF.  B.  1912  (p.  28)  (4),  a 
rase  of  handwriting  experts — 1  (\  L.  J.  385  (5),  and  /.  L.  K.  32 
Cal.  765  (6)  (thumb  impression  cases),  that,  inasmuch  as  here  the 
only  evidence,  that  the  thumb-mark  on  the  ^a?c7a"  is  Ahmada's, 
and  no  other  person's,  is  the  ofiinion  of  the  expert,  the  fact 
should  not  be  considei-ed  sufficiently  proved.  [  The  muharrir 
cannot  identify  the  affixer  of  the  mark,  as  is  natural  enough.] 
My  view  here  is  that  each  case  must  be  dealt  with  on  its  own 
merits  ;  and,  in  my  opinion,  the  deliberate  opinion  of  an  expert 
that  two  thumb-marks  exactly  agree  is  on  quite  a  different 
plane  from  an  opinion  as  to  handwriting.  It  is  a  reasonable 
deduction  from  experience  that  no  two  human  beings  have  the 
same  thumb-markings,  and,  if  no  differences  whatever  can, 
after  the  most  careful  examination,  be  found  between  one 
thumb-mark  and  another,  the  conclusion  is  irresistible  that  the 
same  thumb  made  both.  Add  to  this  that  Sultan,  the 
alleged  vendor,  seems  to  be  a  mythical  person. 

The   facts,    then,     have  -been     i-ightly     found    against   the 
petitioners  ;  and  the  absence  of  proof  that  the  mare  had  actually 


(1)  (1908;  12  C^^  W.  S.  750  (Mahader  Lai  v.  Dhanraj). 

(2)  36  F.  B.  (Cr.j  1888  (Nand  Lai  v.  Empress). 

f3j  20  P.  R.  iCr.)  1889  (F.  B.\  {Crown  v.  Mohabat). 

(4)  18  P.  \V.  R.  1912  (/).  28)  (J alal-ud-din  v.  Crown). 

(5)  (1905)  1  Cal.  L.  J.  385  (Pancha  Mondal  v.  Emperor). 

(6)  (1905;  /.  L.  R.  32  Cal.  759  (765j  {Emperor  v.  Abdul  Hamid). 
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been  stolen,  is  immaterial.  For  whatever  i^eason,  petitioners 
did  deceive  the  vmharrir  and  did  induce  him  to  write  a  false 
certificate  and  they  are  thus,  under  the  rulings  of  this  Court, 
guilty  of  cheating  by  personation.  Petitioners  do  not  ask  for  a 
further  opportunity  to  produce  defence  evidence  in  view  of  the 
lower  appellate  Court's  virtual  alteration  of  the  sections  from 
465  to  419. 

I  dismiss  the  petition. 

Revision  rejected. 


No.  10. 

Before  Ron.  Mr.  Justice  Johns  to  nn  and  Hon 

Mr.  Justice  Beadon. 

MUSSAMMAT  FATIMA—(Conytct)— APPELLANT 

Versus 

CROWN— (RESPONDENT). 

Criminal  Appeal  No.  677  of  1913. 

Indian  Evidence  Act,  I  of  1872,  section  122 — wife  charged  loith  murder 
of  her  husbands'  son  by  a  former  wife— admission  of  confession  by  wife  to 
husband-  value  of  retracted  confession  made  while  in  Police  custody. 

Held,  in  proceedings  in  which  the  wife  is  charged;!' with  the  murder  of 
her  husband's  son  by  a  former  wife— confessions  made  by  the  wife  to  the 
husband  and  evidence  of  the  alleged  pointing  out  by  her  to  him  alone  of  the 
body  of  the  child  are  not  admissible  in  evidence,  the  crime  not  being  one 
committed  against  the  other  within  the  meaning  of  section  122  of  the 
Evidence  Act. 

24  P.  W.  R.  1913  a),  referred  to. 

Held  also,  that  a  confession  by  the  woman  made  while  in  Police  custody, 
to  which  she  had  been  relegated  by  her  own  husband  and  to  which  she  was 
remanded  after  the  confession  was  made,  is  of  little  value  when  it  is  retracted 
only  five  days  later  before  the  same  Magistrate . 

/.  L.  R.  18  All.  78  (2),  referred  to. 
Appeal    from    the  order   of   Khan    Bahadur  Khan    Abdul    Qhafur 

Khan,  Khan    uf  Zaida,    Sessions    Judge,    Ludhiana    Division, 

dated  the  9th  August  19  !3. 

Brij  Lai,  for  appellant. 

Nemo,  for  respondent. 

The  judgment  of  the  Court  was   delivered  by— 

Johnstone,  J.-ln     this   case     Mussammat     Fatima,    alias     leth  Nov.  1913. 
Fattan,  wife  of  Abdullah,  Arain,  oi  Mohallah  Chhaoni,  Ludhiana 
has    been   (onvicted     by    the    Sessions     Court   of  the    crime  of 
murdering  her   step-son,   Abdul  Karim,  a  little  boy  of  three   and 
a  half  years  of  age  by  strangulation  with  her  hands,  and,  in  view 

(1)  24  r.  W.  R.  1913  {Milkhi  V.  Cwivn)^  ~  "  ~~ 

(2j  (1895)  /.  L.  R.  18  All.  78  {Empress  v.  Mahabir). 
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of  the  fact  that  she  was  pregnant  when  under  trial — she  has  since 
then  given  birth  to  a  child — instead  of  a  capitai'sentence  the  more 
lenient  punishment  of  transportation  for  life  has  been  inflicted. 
She  has  appealed, ''declaring  her  innocence,  and  we  have  heaid 
her  case  argued  by  _Mr.  Brij  Lai,  her  counsel.  We  have  given 
this  somewhat  difficult  case  our  most  anxious  consideration,  and 
I  have  arrived  at  the  conclusion  that  the  evidence  on  the  record, 
so  far  as  it  is  in  law  admissible  and  relevant,  is  insuOBcient  to 
support  the  conviction. 

The  theory  of  the  prosecution  is  that  on  the  afternoon  of 
17th  June  last  she  took  the'  child  out  to  a  pond  to  the  south  of 
the  canal  bunj^alow  and  there  throttled  it  with  her  hands  after 
removing  from  itsjneck  a  silver  taiciz  on  a  black  thread,  and  then 
threw  the  body  and  the  tawiz  into  the  water.  The  learned 
Sessions  Judge  has  found  this  theory  established  upon  evidence 
which  may  be  classified  thus  : — 

(t)  the  confession  of  the  appellant  before  the  commit- 
ting Magistrate  on  21st  June  ]£13  ; 

(m)  the  previous  alleged  confession  by  her  to  her  hus- 
band on  18th  June  and  the  alleged  pointing  out 
by  her  on  that  day  to  him  alone  of  the  body 
floating  in  the  pond  ; 

(lit)  the  production  by  her  of  the  tawiz  and  thread  from 
the  pond  on  19th  June  at  3  p.m.  in  presence  of 
the  police  and  others  j 

(u')  the  depositions  of  Mussammat  Rani,  wife  of  Abdul- 
lah's brother,  Ali  Sher,  and  of  Mussammat  Mehri, 
wife  of  Rukn-ud-din,  to  the  effect  that  they  had 
seen  appellant  carrying  the  child  away  from  home 
on  the  afternoon  of  the  17th  June. 

In  admitting  the  evidence  under  head  (u)  above  the 
learned  Sessions  Judge  misunderstood  section  122  of  the  Indian 
Evidence  Act.  In  view  of  the  wording  of  that  section  and  of 
the  interpretation  put  upon  it  in  24  P.  W.  It.  1913  (1),  I  have  no 
hesitation  in  holding  that  that  evidence  should  never  have  been 
admitted  j  and  the  effort  must  be  made  to  imagine]  what  the 
case  against  the  appellant  would  amount  to  if  it  had  been 
excluded.  The  learned  Sessions  Judge  has  [_ taken  it  that 
because  the  alleged  murder  was  of  Abdullah's  son,  therefore  the 
crime  was  committed  "  against  "  him  ;  but  I  am  unable  to 
agree   in  this.     An   offence  "  against  "  a  person    is   an   offence 

(Ij  24  P.  W.  R.  1913  {Milkhi  v.  Croum). 
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calculated  to  injure  his  person  or  property  or  reputation,  as  in 
cases  of  defamation,  and  does  not,  in  my  opinion,  include  an 
offence  against  a  son,  though  such  offence  may  cause  to  the 
father  grief  of  mind. 

Then  a  confession  by  a  woman  in  police  custody,  to  which 
she  had  been  relegated  by  her  own  husband  and  to  which  she 
was  remanded  after  the  confession  was  made,  is  of  little  value, 
when  we  find  it  retracted  only  five  days  later  before  the  same 
Magistrate,  cf.  I.LR  XVIII,  All.  78  (1)  and  many  other  rulings. 
Her  explanation  is  that  an  officious  police  officer  assui'ed  her 
that  confession  was  her  best  course  and  swore  on  the  Koran 
that  on  confessing  she  would  be  released. 

[The  remainder  of  the  judgment  is  not  i-equired  for  the 
purposes  of  this  report.] 

Appeal  accepted. 


No.  11. 

Before  Eon.  Mr.  Justice  Johnstone. 

MOOLA— (Convict)— APPELLANT 
Versus 
CROWN— (RESPONDENT) 
Criminal  Appeal  No.  522  of  1913. 

Criminal  Procedure  Code,  section  256— right  of  accused  to  have  the  wit- 
nesses for  the  prosecution  cross-examined  after  charge  is  framed. 

Held,  that  the  provisions  of  section  256  of  the  Criminal  Procedure  Code, 
are  imperative  and  an  accused,  after  a  charge  has  been  framed  against 
him,  should  be  required  to  state  whether  he  wishes  to  cross-examine  any,  and, 
if  so,  which  of  the  witnesses  for  the  prosecution  whose  evidence  has  been  taken, 
and  the  omission  to  follow  section  256,  usually  involves  remand  and  retrial  of 
the  case  from  the  point  of  the  drawing  of  the  charge. 

/.  L.  R.  20  Cal.  469  (2),  22  Cal.  W.  N.  5  ('6),  I.  L.  R.  27  Cal.  370  (4), 
referred  to. 

Appeal  from  the  order   of  B.  N.  Bosworth  Smith,   Esquire,  District 
Magistrate  of  the  Ferozepore  District,  dated  the  11th  June  1913. 
Ram  Rattan,  for  appellant, 
Nemo,  for  respondent. 

The  order  of  the  learned  Judge  was  as  follows  : — 

Johnstone,  J. — In  this  case  the  learned  District  Magistrate    2ith  Nov    1913 
of  Ferozepore   has  convicted  one   Moola  under   section   411-75, 
Indian  Penal  Code,  and  sentenced  him  to  seven  years'  transpor- 
tation.    The  two  bullocks  stolen  were  the  property   of  Manohar 


(1)  (1895)  I.  L  R.  18  All.  78  {Empress  v.  Mahabir). 

(2)  (1892)  I.  L.  R.  20  Cal.  469  (Nilkanta  Singh  v.  Queen-Empress). 

(3)  (1899J  22  All.  W.  N.  5  (Queen-Empress  v.  Kaps). 

(4)  (1900)  J.  L.  R.  27  Cal.  370  {Zamunia  v.  Ram  Tahal). 
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Lai,  a  contractor  of  Ferozepore.  There  can  be  no  doubt  that  they 
were  stolen  on  the  night  of  5-6th  May  1P13.  and  that  a  report  wae 
made  at  once.  The  accused  was  seen  taking  these  two  bullocks 
early  in  the  next  morninj]:  by  head  constable  Abdul  Ghani,  who 
happened^to  be|on  duty  in  another  case,  on  the  kutcha  road 
between  Ferozepore  and  Zira  near  the  village  of  Walur.  Some- 
thing in  accused's  conduct  i-oused  his  suspicions,  and  so  he 
followed  the  accused,  deputing  one  of  his  companions,  Mangu  by 
name,  P.  TT^  5,  to  go  and  head  him  off.  Mangu  shouted  to  the 
accused  who  thereupon  ran  away,  passed  through  the  village  of 
Naju  Shah  Misri,  told  the  people  there  that  he  was  on  his  way 
to  Allah  Ditta,  Zaildar,  and  so  arrived  at  the  village  of  Saidan- 
wala  with  the  head  constable,  Shahzada,  Anokha  and  Mangu 
in  hot  pursuit.  They  followed  his  tracks  to  Allah  Ditta's 
haveli,  one  or  two  of  the  witnes.se.s  saying  that  they  actually  saw 
nim  entering  it.  Allah  Ditta,  who  was  at  the  door  of  the 
house,  at  first  denied  that  anybody  had  eome  there,  but 
ultimately  produced  the  accused,  who  said  then,  and  says 
still,  that  he  that  morning  had  been  entrusted  with  the  charge 
of  these  cattle  to  take  them  to  Allah  Ditto's  house.  Thereupon 
the  accused  was  arrested.  The  case  was  investigated  and  he 
was  chalaned. 

In  the  judgment  of  the  learned  District  Magistrate  there  are 
two  or  three  slips,  which  fortunately  do  not  in  the  circumstances 
matter  very  much.  For  instance,  he^  says  that  Abdul  Ghani, 
head  constable,  was  out  on  duty  in  another  case  looking  for  a 
stolen  buffalo.  This  is  not  correct,  because  in  that  case  the 
animal  missing  was  a  bullock.  Again,  he  talks  of  Abdul  Ghani 
and  his  companions  pursuing  the  accused  to  the  Rukau  Shah- 
wala  village  where,  he  says,  the  accused  entei^ed  Allah  Ditta's 
haveli.  I  do  not  know  where  he  gets  the  name  of  Rukau  Shah- 
wala  from,  for  the  witnesses  consistently  say  that  the  name  of 
the  village  is  Saidanwala- 

There  is  one  section  in  the  Criminal  Procedure  Code,  which 
is  not  infrequently  ignored  by  Subordinate  Courts,  though 
their  attention  has  been  drawn  to  it  by  many  rulings,  and 
though  the  section  is  in  itself  quite  clear.  I  allude  to  section 
256  in  connection  with  which  it  has  been  frequently  held  that 
its  provisions  are  imperative  and  that  it  is  an  illegality  to 
neglect  them.  The  relevant  portion  of  the  section  runs,  "  he 
'•  shall  be  required  to  state  whether  he  wishes  to  cross-examine 
"  any,  and,  if  so,  which  of  the  witnesses  for  the  prosecution 
"  whose  evidence  has  been  taken."  This  was  not  done  in  the 
present  case,  and  it  his  been  made  a   ground  of  appeal  in  arga- 
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ments  before  me.  I  would  like  to  draw  the  attention  of  tlie 
learned  District  Magistrate  ^to  such  rulings  as  I.  L.  B.  20  Cal.  p. 
469  (1),  22  All.  W.  N.  1902,  p.  5  (2)  and  I.  L.  B.  27  Gal. p.  370  (3). 
No  doubt  the  accused  in  this  case  did  in  a  meagre  way  cross- 
examine  the  witnesses  for  the  prosecution,  when  they  were  in 
the  witness-box  ;  but  this  is  no  reason  whatever  why  section  256 
should  be  ignored,  as  it  has  been  laid  down  more  than  once  that 
it  is  not  until  a  specific  charge  has  been  drawn  up  and  explain- 
ed to  the  accused  that  he  is  in  a  position  fully  to  cross-examine 
the  witnesses  for  the  crown,  and  it  is  for  this  reason  that  the 
legislature  enacted  the  seotion  aforesaid. 

It  has  been  usually  held  that  the  omission  to  follow 
section  256  involves  remand  and  retrial  of  the  case  from 
the  point  of  the  drawing  up  of  the  charge,  and  therefore 
it  must  be  obvious  to  the  District  Magistrates  of  how 
vital  importance  it  is  that  the  accused  should,  in  all  cases, 
be  asked  at  the  appropriate  time  if  he  wishes  to  recall 
witnesses  for  cross-examination.  However  clear  the  case  may 
appear  to  be  against  the  prisoner,  the  law  apparently  allows 
the  lower  Court  no  option  in  this  matter,  and  the  result  of  this 
sort  of  carelessness  is  a  great  deal  of  trouble  and  inconvenience 
to  all  concerned 

At  the  same  time  I  am  not  inclined  to  hold  at  present 
that  Moola  has  cleared  himself  of  the  charge  on  the  record. 
He  certainly  ran  away  when  challenged,  and  the  evidence  that 
he  offers  as  to  his  being  employed  to  transport  the  cattle  to 
Allah  Ditta's  house  is  discrepant.  In  his  favour  one  point  may 
be  here  noticed,  namely,  that  he  told  the  villagers  of  the  Naju 
Shah  Misri  village  that  he  was  going  to  Allah  Ditta,  Zaildar's 
house  and  that  he  did  actually  go  there.  Now,  a  thief  would 
not  ordinarily  tell  people  where  he  really  intended  to  go 

However,  it  is  unnecessary  to  discuss  the  case  any  further 
at  present,  for  it  must  be  remanded  ta  the  District  Magistrate 
in  order  that  he  may  give  the  accused  an  opportunity  to  cross- 
examine  the  prosecuHon  witnesses.  I  therefore  return  the  papers 
to  the  learned  District  Magistrate  in  order  that  this  may  be 
done  with  as  little  delay  as  possible,  the  result  being  reported 
to  this  Court, 

Case  remanded. 


(1)  (1892)  /.  L.  R.  20  Cal.  469  (NilkaJita  Simjh  v.  Queen-Empress) 

(2)  (1899)  22  All.  W.  N.  5  (Queen-Empress  v.  Kaps). 

(3)  (1900)  /.  Z/.  R.  27  Cal,  370  {Zamunia  v.  Ram  Tahal). 
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No.  12. 

Before  Hon.  Mr.  Jtistice  Keyisington. 

CROWN,  THROUGH  MUSSAMMAT  RAM  KAUR 

— (complainant) — 

V&rsus 

WARYAM  SINGH  AND  SAW  AN  SINGH— (Accused). 

Criminal  Revision  No.  1540  of  191.3. 

Criminal  Procedure  Code,  1898,  section  iSS— order  against  father  of 
husband  for  his  xcifes  maintenance— wife's  apjMcation  for  maintenance 
because  husband  married  another  xvife. 

Held  that  an  order  making  the  father  of  the  husband  jointly  liable  for 
his  son's  wife's  maintenance  is  not  contemplated  by  section  488  of  the  Code  of 
CrimiQal  Procedure. 

26  P.  R.  {Cr.)  1903  (1),  referred  to. 

Held  also,  that  a  wife  is  not  entitled  to  an  order  for  maintenance  merely 
because  her  husband  has  married  another  wife  and  she  declines  to  live  with 
him  on  that  account. 

66  P  .R.  {Cr.)  1887  (2j,  referred  to. 
Case  reported  by  0.  F.  Lumsden,  Esquire,  Sessions  Judge,  Jullundur 
Division,  with  his  NO'  635,  dated  the  iBth  Augtist  J 913 

The  facts  of  this  case  are  as  follows  : — 

Accused  has  two  wives,  the  complainant  being  the  first 
with  whom  both  accused  are  displeased  and  have  therefore 
turned  her  out  with  her  child  of  two  and  a  half  years  of  age 
without  making  any  provision  for  their  maintenance. 

Hence  Ram  Kaur  proceeded  against  them  under  section 
488,  Criminal  Procedure  Code. 

Both  the  accused  on  conviction  by  Chaudhri  Kesar  Ram, 
exercising  the  powers  of  a  Magistrate  of  the  1st  class  in  the 
Jullundur  District,  were  ordered,  by  order,  dated  27th  June 
1913,  under  section  488,  Criminal  Pi-ocedure  Code,  to  pay  a 
maintenance  of  Rs.  12  per  mensem  to  Mussammat  Ram  Kaur 
with  her  child. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  : — 

The  order  charging  the  husband's  father  (accused  2)  with 
liability  is  wrong  and  should  be  set  aside.  Section  488, 
Criminal  Procedure  Code,  does  not  provide  for  any  order  of 
the  kind  and  P.  B.  26  of  1903  is  authority  on  this  point. 

(1)  26  P.  R.  (Cr.)  1903  {Crown  v.  Miran). 

(2;  66  P.  R.  {Cr.)  1887  {Atlar  Singh  v.  Mussammat  Dharmo). 
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ORDER  OF  THE  CHIEF  COURT. 

Complainant — Mussammat  Ram  Kaur,  in  person. 

Petitioners — Bj  Gokal  Chand. 

Kensington,  J.— The   Magisti^ate  is  clearly  wrong  in    mak-  2dth  Nov.  1913. 
ing  Sawan  Singh,  father  of  Wary  am   Singh,  jointly   liable   for 
the  maintenance  of  Mussammat  Ram  Kaur.     No  such   arrange- 
ment is  contemplated  by  section  488,  Criminal   Procedui^e  Code, 
and  26  P.  E.  1903  (1),  Criminal,  is  a  ruling  directly  in  point. 

The  son,  Waryam  Singh,  husband  of  Mussammat  Ram 
Kaur,  admittedly  owns  no  land  in  his  own  right  and  as  against 
him  an  order  for  maintenance  at  Rs.  12  a  month  is  quite 
unreasonable. 

It  is  possible  that  Mussammat  Ram  Kaur  might  be 
entitled  to  some  smaller  rate  of  maintenance  as  against 
Waryam  Singh  alone,  but  on  the  present  record  I  do  not  think 
that  she  has  established  a  claim.  The  real  trouble  seems  to 
be  that  she  declines  to  live  with  Waryam  Singh,  now  that  he 
has  contracted  a  second  marriage.  This  alone  does  not  justify 
an  order  under  section  488,  Criminal  Procedui-e  Code— 66  P.  R. 
1887  (Criminal)  (2) — and,  so  far  as  I  can  judge  from  the  expla- 
nations given  by  the  parties  before  me,  the  husband  is  willing  to 
maintain  his  wife  provided  that  she  lives  with  him. 

The  revision  is  accordingly  allowed.  The  Magistrate's 
order  of  27th  June  1913  is  set  aside,  and  the  application  is 
dismissed. 

Revision  accepted. 


No.  13. 

Before  Bon.  Mr.  Justice  Shah  Din. 

BEJA  AND  OTHERS,~(CoNViCTs)— APPELLANTS. 

Versus 

EMPEROR— (RESPONDENT). 

Criminal  Appeal  No.  573  of  19]  3. 

Indian  Penal  Code,  sections  401  and  4^13— Wandering  gang  of  thieves- 
essentials  constituting  the  offence— the  receiver  of  the  stolen  property  (the  Agoo) 
is  a  member  of  the  gang. 

Held  that  under  section  401  of  the  Indian  Penul  Code,  it  is  necessary  to 
prove — 

(1)    that  there  existed  a  gang  of  persons  ; 

(1)  26  P.  R.  (Cr.)  1903  (Croivn  v.  Miran). 

(2)  66  P.  R.  (Cr.)  1887  (Atiar  Singh  v.  Mussammat  Dharmoj. 
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(2)  that  those  persons  were  associated  for  the  purpose  of  committing 
theft  or  robbery  ; 

(3)  that  theft  or  robbery  was  to  be  committed  habitually  ;  and 

(4)  that  the  accused  was  a  member  of  such  gang  ; 

but  that  it  is  not  necessary  to  prove  that  each  individual  member  of  the 
gang  has  habitually  committed  theft  or  has  committed  any  particular  theft 
in  company  with  the  other  members. 

Once  it  is  proved  that  a  gang,  however  small,  was  formed  for  the  purpose 
of  habitually  committing  theft,  all  persons  who  thereafter  joined  that  gang  in 
committing  one  or  more  thefts,  come  within  the  purview  of  section  401. 

Held  also,  that  the  fact  that  an  accused  person  is  of  bad  character  or  is 
reputed  to  be  a  thief,  or  an  habitual  thief,  is  no  evidence  against  him  for 
the  purpose  of  a  charge  under  section  401  of  the  Penal  Code. 

1  Cal.  W.  N.  146  (1),  1.  L.  R.  27  Cal.  139  (2j,  1.  L.  R.  32  Mad.  179  (3), 
referred  to  ;  also 

6  M.  H.  C.  R.  120  (4),  37  P.  R.  (Cr.)  1869  (5),  9  P.  R.  (Cr.)  1880  (6), 
6  All.  W.  N.  15  (7),  GAIL  W.  N.  16  (8j,  6  .4//.  W.  N.  65  (9),  18  P.  L.  R. 
1910  (10),  10  Indian  Cases  833  (11)  and  36  P.  W.  R.  1912  (12). 

Held  further,  that  the  Agoo,  (the  habitual  receiver  of  the  stolen  property 
in  the  interests  of  the  m.embers  of  the  gang)  though  not  a  thief  himself,  is  a 
principal  member  of  the  gang  and  that  his  case  falls  equally  within  the 
provisions  of  section  401  of  the  Penal  Code. 

Appeal  from  the  order  of  F.  L    Brayne,  Esquire,    Magistrate,    1st 
Class,  exercising  enhanced  power  under  section  30  of  the  Crimi- 
nal Frocedure  Code,    Karnal,  dated  lhe2'2ndMay  1913. 
Kirkpatrick,  for  Appellants. 
Herbert,  for  Respondent. 

The  judgment   of  the  learned  Judge  was  as  follows  : — 
[Only  the  following   portion  of   the   judgment   is  required 
for  the   purposes  of  this  report— Ed.] 
13^/i  Dec  1913.  Shah  Din,  J. — So  much   for  the   Magistrate's  introduction. 

Before  dealing  with  the  individual  cases  of  the  three  gangs 
separately  it  would  clear  the  ground  to  notice  briefly  the  law 
applicable  to  them,  which  is  contained  in  section  401  of  the  Indian 
Penal  Code.  As  to  the  proper  interpretation  of  that  section  the 
following  authorities   were  cited  before   me  on  both  sides  : — 


(1)  fl897)  1  Cal.  W.  N.  146  (Empress  v.Naha  Kumar  Patnaik) 

(2)  (I899j  /.  L.  R.  27  Cal.  139  (Mankurn  Pusi  v.  Empress). 
(.'})  (1908)  /.  L.  R.  32  Moil.  179  (Public  Prosecutor  v.  Boniijiri). 

(4)  ('1871J  6  Mad.  II.  C.  R.  120  (Sriram  Vtiikatasami). 

(5)  37  P.  R.  (Cr.)  1869  (Pecra  v.  Crown). 
(G)  9  P.  R.  (Cr.)  1880  (Afridi  v.  Empress). 

(7)  ri886)  6  All.  W.  N.  15  (Empress  v.  SInbba). 

(8)  (1886)  6  All.  W.  N.  16  (Empress  v.Jahingira). 

(9)  (1886)  6  All.  \V.  N.  65  (Empress  y.Khuda  Baksh). 

(10)  18  P.  L.  R.  1910  (Walia  v.  Crown). 

(11)  (1911)  10  Indian  Cases  833  (Ghulam  Muslafa  v.  Crown). 

(12)  36  P.  W.  R.  1912  (Islnoor  Das  v.  Crown). 
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6  Mad.  H.  0.  E.  120  (1),  37  P.  R.  (Or.)  1869  (2),  9  P.  R. 
(Cr.)  1880  (3),  6  All  W.  N.  15  (4),  6  AH.  W.  N.  16  (5), 
6  All.  W.N.  65(6),  1  Cal.  W.N.  146  (7),  I.  L.  R.  27  CaZ. 
139  (8),  I.  L.  R.  32  Mad.  179  (9),  18  P.  i.  R.  1910  (10),  10 
Jndeaw  Cases  833  (11)  and  36  P.  17.  E-  1912  (12). 

I  have  carefully  considered  all  these  rulings  and  have  given 
every  weight  to  the  respective  arguments  of  Mr.  Kirkpatrick 
and  Mr.  Herbert  as  to  how  far  the  evidence  on  the  record  of 
each  of  the  cases  before  me  is  sufficient  for  proving  the  neces- 
sary ingredients  of  the  offence,  of  which  the  appellants  have 
been  convicted  by  the  Magistrate  in  the  Court  below.  What 
the  decisions  of  the  various  High  Courts  in  fact  lay  down  is  this. 

To  sustain  a  conviction  on  a  charge  under  section  401, 
Indian  Penal  Code,    it  is  necessary  to  prove — 

(1)  that  there  existed  a  gang  of  persons  ; 

(2)  that  those  persons  were  associated  for  the  piu'pose  of 
committing  theft  or  robbery  ; 

(3)  that  theft  or  robbery  was  to  be  committed  habitually  ; 

(4)  that  the  accused  was  a  member  of  such  gang. 

The  habitual  commission  of  theft  necessarily  implies 
an  aggregate  of  acts  by  some  members  of  the  gang  or 
by  all  of  them,  but  it  is  not  necessary  that  each 
individual  member  of  the  gang  should  be  proved  to  have 
habitually  committed  theft  in  company  with  the  other 
members.  Once  it  is  established  that  a  gang,  however 
small  in  number,  was  formed  for  the  purpose  of  habi- 
tually committing  theft,  all  persons  who  thereafter  joined 
that  gang  in  one  or  more  cases  of  theft  come  within  the  pur- 
view of  section  401.  There  may  be  cases  in  which  an  accused 
person  would  be  guilty  under  section  401  without  proof  of 
his  having  committed  tbeft  either  by  himself  or  in 
company  with  the  other  members  of  the  gang,  but  in  such 
cases  there  must  be  very  clear  evidence  of  his  membership 
of  the  gang  and  of  the  fact  that  the  gang  consisted  of  persons 
associated    for   the    purpose   of    habitually  committing   theft. 


(1)  (1871)  6  Mad.  H.  C.  R.  120  (Sriram  Venkasami). 

(2)  37  P.  R.  (Cr.)  1869  (Peera  v.  Crown). 

(3)  '.)  P.  B.  {Cr.)  1880  (Afridi  v.  Empress). 

(4j  (1886)  GAll.  W.  N.  15  [Empress  v.  Shibha). 

(5)  (1886j  6  All.  W.  N.  16  {Empress  v.  Jahingircr. 

(6;  (lh'86;  6  All.  W.  N.  65  {Empress  v.  Khuda  Baksh). 

{7)  (1897}  1  Cal.  W.  .V.  146  {Empress  v.  Naba  Kumar  Patnaik). 

(8)  (1899)  I.  L.  R.  27  Cal.  139  {Mankura  Pasi  v.  Empress). 

(9)  (1908)  /.  X.  R.  32  Mad.  179  {Pidylic  Prosecutor  v.  Bonigiri). 

(10)  18  P.  L.  R.  1910  {Walia  v.  Crown). 

(11)  (1911)  10  Indian  Cases  833  {GImlam  Mustafa  v.  Crown). 

(12)  36  P.  W.  R.  1912  (Ishuar  Das  v.  Crown). 
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The  accused,  whether  he  is  himself  a  thief  or  not,  must  be- 
long to  a  gang  of  persons  who  make  it  their  business  to  com- 
mit theft ;  and  though  it  is  not  essential  for  the  purpose  of 
conviction  under  section  401  that  the  evidence  against  the 
accused  should  show  the  same  degree  of  particularity,  accu- 
racy or  fulness  of  details  as  to  the  commission  of  each  indi- 
vidual theft  in  a  series  of  crimes,  as  is  required  to  support  a 
substantial  charge  of  that  crime  in  a  separate  prosecution  for 
one  act  of  theft,  it  is  necessary  to  prove  that  the  person 
accused  was  associated  with  others  who  were  all  inspired 
with  the  common  intention  and  purpose  specified  in  the  section 
namely,  the  habitual  commission  of  theft. 

The  fact  of  association  and  that  of  the  habitual  commission  of 
theft  have  however  to  be  proved  by  evidence  which  would  be 
admissible  according  to  the  Evidence  Act,  and  therefore  evidence 
of  bad  character  or  of  general  repute,  such  as  would  be  sufficient, 
for  instance,  in  connection  with  proceedings  under  section  110  of 
the  Criminal  Procedure  Code,  is  inadmissible  against  persons 
who  are  tried  under  section  401,  Indian  Penal  Code.  The 
fact  that  an  accused  person  is  of  bad  character  or  is  reputed 
to  be  a  thief  or  an  habitual  thief  is  no  evidence  against  him 
for  the  purpose  of  a  charge  under  the  aforesaid  section. 

1  Cal  W.  N.  146  (•),!.  L.  B.  27  Oal.  139  (2)  and  /.  L  B 
32  Mad.  179  (3). 

The  gist  of  Mr.  Kii-k  pa  trick's  argument  was,  that  in  none 
of  the  three  cases  before  us  had  it  been  proved  that  there  was 
a  gang  of  persons  associated  for  the  purpose  of  hahittially 
committing  theft  and  that  the  individual  appellants  belonged 
to  such  a  gang.  The  learned  Counsel  admitted  that  in  order 
to  bring  his  case  within  section  401  each  individual  member 
of  the  alleged  gang  need  not  have  taken  part  in  any  single 
theft  committed  by  the  other  members  thereof,  but  he  insisted 
that  there  must  be  clear  proof  of  association  among  a  reason- 
able number  of  persons  (according  to  him  generally  more 
than  two)  for  the  specific  purpose  of  habitually  committing 
theft  ;  that  the  association  must  have  direct  reference  to  that 
purpose  and  to  no  other;  thit  the  habitual  commission  of 
theft  by  the  persons  constituting  the  gang  must  be  established 
by  direct  evidence  as  to  the  commission  of  individual  thefts 
by  some  or  by  all  of  them  jointly,  and  that  if  the  fact  of  the 
association  can  be  referred  to  some  purpose  other  than  the 
purpose  specified  in  the  section  in  question,  then   the  mere  fact 

(1)  (1897)  1  Cal.  W.  N.  146  (Empress  y.Naba  Kumar  PatiKuk).  """ 

(2)  (1899J  /.  L.  R.  27  Cal.  139  (Manhira  Pasiv.  Empress). 
(3j  (1908J  /.  L.  R.  32  Mad.  179  {Public  Prosecutor  v.  Bonigin) 


May,  1914.  ]  CRIMINAL  JUDGMENTS— No.  18.  4j 

of  an  accused  person  having  been  associated  with  a  number 
of  persons  who  are  all  inspired  with  the  illegal  intention 
would   not  make  him  liable  under  the  section. 

In  other  words,  it  was  contended  that  even  in  cases  where 
thefts  are  proved  to  have  been  committed  by  more  than  one  of  the 
accused  persons  jointly,  it  must  be  shown,  for  the  purposes  of 
section  401,  that  they  were  committed  not  as  isolated  thefts  for 
the  benefit  of  the  thieves  themselves,  but  for  and  on  behalf  of 
the  whole  gang  who  were  on  their  trial  under  that  section. 

As  regards  the  Agoos,  whose  position  in  the  three  gangs 
has  been  explained  by  the  Magistrate  it  was  argued  that,  on  the 
Magistrate's  own  showing,  they  were  simply  hebitual  receivers 
of  stolen  cattle  ;  and  that  although  they  may  have  received 
stolen  cattle  from  the  alleged  members  of  the  three  gangs,  such 
receiving  must  have  been  for  their  own  benefit,  and  tbey  had 
therefore  no  direct  conceini  with  the  gang  so  far  as  the 
habitual  commission  of  theft  by  the  gang  is  concerned.  Habi- 
tual thieves,  if  they  are  associated  together  for  the  purpose 
specified  in  section  401  may  come  within  its  purview,  but  not 
habitual  receivers  of  stolen  property  fr-om  those  thieves, 
the  case  of  the  latter  being  specially  provided  for  in  section  413 
of  the  Indian  Penal  Code. 

The  latter  part  of  the  argument  can  be  disposed  of  in 
a  few  words  The  evidence  in  these  cases  which  I 
shall  discuss  in  its  proper  place,  sufficiently  establishes, 
in  my  opinion,  that  the  Agoo  is  an  important  part  of 
the  machinery  devised  by  the  fraternity  of  the  thieves  in 
the  Karnal  District  for  the  purpose  of  carrying  on  their 
depredations  successfully.  It  is  not  correct  to  say  that  these 
Agoos  receive  stolen  property  for  their  own  benefit  and  on 
their  own  behalf ;  in  some  instances  they  keep  the  stolen 
cattle  in  their  own  possession,  while  in  others  they  pass  them 
on  into  other  hands  ;  but  whether  they  adopt  the  one  device 
or  the  other  the  object  in  most  cases  is  to  have  possession 
of  or  control  over  the  stolen  cattle  in  the  interests  of  the 
thieves  who  form  a  gang  Whenever  the  aggrieved  owners 
succeed  in  tracing  tlie  stolen  cattle  to  the  Agoo  or  to  any  of 
the  other  persons  to  whom  he  has  passed  on  the  cattle  the 
Agoo  himself  takes  a  direct  and  prominent  part  in  the  nego- 
tiations for  the  restoration  thereof  in  such  a  manner  as  to 
show  by  his  conduct  that  he  is  not  protecting  his  individual 
interests  solely,  but  that  he  is  moving  in  the  matter  as  the 
representative  member  of  a  larger  group.  The  evidence  in 
these    cases  seems    to  me   to  show  that   the   Agoo,   though    not 
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kimself  the  thief  is  a  principal  member  of  the  gang  of 
thieves  and  but  for  his  existence  as  part  of  the  organization 
the  members  of  the  gang  would  find  it  risky  or  difficult 
to  habitually  commit  the  crime  of  cattle  lifting.  He  is  so 
inextricably  mixed  up  with  an  organised  band  of  thieres 
that  his  alleged  individual  capacity  of  x-eceiver  of  stolen 
property  is  indistinguishable  from  the  part  he  plays  in  keep- 
ing possession  of  it  or  in  passing  it  on  into  safer  hands  with 
the  primary  object  of  rendering  it  difficult  for  the  original 
owners  to  trace  it,  the  ultimate  purpose  almost  always  being 
to  hold  the  property  for  the  benefit  of  the  thieves  as  well  as 
of  himself.  I  gather  that  the  chief  function  of  the  Agoo  in 
connection  with  the  crime  of  cattle  lifting  with  which  we 
are  dealing  in  these  cases  was  to  affoi'd  special  facilities  for  the 
concealment  or  disposal  of  stolen  cattle,  thus  effectually  help- 
ing in  the  successful  commission  of  thefts  and  on  the  approach 
of  village  Fanchaynts  to  hold  negotiations  with  them  as  a 
spokesman  of  the  thieves  and  where  necessary  to  ward  off  or 
delay  further  action  by  the  Panchayats  by  promising  restor- 
ation of  cattle  and  sometimes  actually  restoring  them  to  the 
real  owners.  If  this  much  be  established  by  the  evidence  I 
do  not  see  how  it  can  be  rightly  argued  that  the  Agoo  is 
simply  and  solely  an  habitual  receiver  of  stolen  cattle  and 
that  even  if  he  has  constant  dealings  with  individual  thieves 
or  groups  of  thieves  his  case  cannot  fall  within  the  purview  of 
section  401,  Indian  Penal  Code.  As  I  have  .said  above  in 
order  to  sustain  a  charge  under  that  section  it  is  not  necessary 
that  an  accused  person  should  have  committed  a  single  act 
of  theft  himself,  all  that  is  essential  is,  that  he  should  belong 
to  a  group  of  persons  who  are  associated  for  the  purpose  of 
habitually  committing  theft.  And  this  is  precisely  what  in 
my  opinion  has  been  proved  to  be  the  position  of  the  three 
appellants  who  have  been  convicted  as  the  Agoos  of  the  three 
gangs  in  these   cases. 

As  regards  the  first  branch  of  Mr.  Kirkpatrick's  argument 
the  prosecution  have  of  course  to  prove  that  each  of  the 
appellants  belonged  to  a  gang  of  persons  and  th^it  those 
persons  were  associated  for  the  purpose  of  habitually  com- 
mitting theft.  As  laid  down  in  /.  L.  It.  :-)2  Mad.  ]  79  (  I )  "  The 
*'  associating  and  the  purpose  of  the  association  may  be  proved 
"  by  direct  evidence  such  as  evidence  that  the  accused  or  the 
"  accused   and  others   met   and   determined    to    join    together 


(1)  (1908;  /.  L.  R.  32  Mad.  179  (Puhlic  Proseaitor  v.  Bonigiri). 
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"  for  the   purpose  of  habitually  committing    dacoity 

"  In  the  absence  of  direct  evidence  the  associating  and  the 
"  purpose  of  the  association  may  be  established  by  proof  of 
"  acts  from  which  these  may  be  reasonably  inferred-" 

It  is  proof  of  this  latter  character  that  the  prosecution  claim 
to  have  adduced  in  these  cases,  and  it  is  a  question  in  each 
case  as  to  whether  that  proof  is  su.fficient  for  the  convictions 
of  the  appellants  in  that  case  under  section  401,  Indian  Penal 
Code. 

****** 


No- 14. 

Before  E.01I.  Mr.  Justice  Johnstone  and  Hon.  Mr. 
Justice  Shah  Bin. 
ABDULLAH— (PETITIONER) . 
Versus 
CROWN— (RESPON I  )ENT). 
Criminal  Revision  No.  1442  of  1913. 
Indian  Penal  Code,  section  ^^— attempt  to  cheat. 

Accused,  having  manufactured  at  home  certain  spurious  trinkets,  took 
them  to  a  goldsmith,  shewed  them  to  him,  said  they  were  of  gold,  ("which 
they  were  not)  and  that  they  were  stolen  property  (which  was  also  imtrue), 
said  he  did  not  wish  to  sell  them  in  the  bazar  and  said  kharid  lo.  The 
goldsmith  did  not  buy  and  the  negotiations  Avent  no  further. 

Eeld  that  on  these  facts  the  accused  was  rightly  convicted  of  an 
attempt  to  cheat  under  section  Iff  of  the  Penal  Code. 

I.  L.  R.  8  All.  304  (1),  13  P.  R.  {Cr.)  1879  (2),  13  P.  R.  (Cr.)  1881  (3),  40 
P.  R.  (Cr.)  1885  (4),  25  P.  /?.  (Cr.)  1902  (5),  15  P.  R.  (Cr.)  1907  (6),  6  All.  W. 
N.  290  (7),  I.  L.  R.  16  Cal.  310  (Sj,  /.  L.  R.   16  All.  409  (9)  and  I.  L.  R.   15 
All.  173  (10;,  refen-ed  to. 
Petition  for  revision  of  the  order   of  Major  A.  A.    Irvine,    Sessions 

Judge  of  the  Lahore  Division,  dated  the  2\st  of  July  1913. 

Moti  Lai,  for  Petitioner. 

Nemo,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Johnstone,  J. — In  this  case  the    only  point    for  decision   is      4:lh  behy  \9\4i' 
whether  on  the  facts  as  found  below  the   offence    of   attempting 

(1)  (1886;  1.  L.  R   8  All.  304  {Quccn-Emprcas  v.  Dhiindi). 

(2)  1."  /'.  R.  (Cr)  1879  (Ghulum  Mahomed  v.  Croion). 
(3J  lo  /'.  R  iCr)  1881  (ifegraj  v.  Empress). 

("4)  40  P.  R.  'Cr)  188.J  (Sukhu  v.  Empress). 

(5)  25  P.  R.  (Crj  1902  {Patra  Ravi  v.  Emperor). 

(6)  15  P.  R.  (Cr)  1907  (WaHdad  v.  Emperor). 

(7)  (1886)  6  All.  W.  N.  290  (Empress  v.  Tejvian). 

(8)  (1888;  I.  L.  R.  16  Cal.  310  (Guvernment  of  Bengal  v.  Umesh  Chunder). 

(9)  (1894)  I.  L.  R.  16  All.  409  (Empress  v.  Kalyan  Singh). 
(10;  (1893)  /.  L.  R.  15  All.  173  (In  the  matter  of  R.  MacCrea). 
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to  cheat  has  been  brought  home  to  the  accused  perso)i,  or 
whether  at  most  he  has  only  been  shewn  to  have  made 
preparation  for  cheating. 

The  facts  are  that  petitioner,  having  at  home  manufactured 
certain  spurious  trinkets,  tool*  them  to  Nabi  Bakhsh, 
goldsmith,  shewed  them  to  him,  said  they  were  of  gold  (which 
they  were  not),  and  that  they  were  stolen  property  (which  was 
also  untrue),  said  he  did  not  wish  to  sell  them  "  in  the  bazar," 
and  said  to  Nabi  Bakhsh,  ''  Kharid  fo."  Nabi  Bakhsh  did  not 
buy  and  the  negotiation  went  no  further.  He  spoke  to  Lai, 
witness  for  prosecution,  and  to  Buta  Singh,  constable,  and, 
when  the  things  were  found  to  be  spurious,  petitioner  was 
arrested. 

Mr.  Moti  Lai's  argument  is  that  no  "  attempt  ''  to  cheat 
has  been  proved  because  more  had  to  be  done  by  petitioner 
before  wrongful  loss  would  fall  upon  Nabi  Bakhsh,  e.g., 
statement  of  weight  of  the  articles  and  of  price  or  rate, 
weighment  and  so  forth,  and  he  strives  to  maintain  the 
argument  by  quoting  a  number  of  rulings,  namely  : 

I.  L.  B.  Vlll,  All.  304  (1),  13  P.  R.  {Gr.)  1879  (2),  13  P. 
B.{Cr.)  1881  (3),  40  P.  B  {Or.)  1885  (4),  2.5  P.  B.  (Or.) 
1902  (5),  15  P.  B.  (Or.)  1907  (6),  All.  W.  N.  of  1886,  page 
290  (7)  and  he  essays  to  distinguish  — 

I.  L.  B.  XVI,  Gal,  310  (8),  I.  L  B  XVI,  All,  409,  (9),  1. 
L.  B.  XV,  All.,  173,  (10),  which  seem  to  us  to  be  against  him. 

Now  there  may  be  cases  in  which  "  attempt "  is  not 
complete  until  the  actor  has  done  each  and  every  act  requisite 
for  the  perpetration  of  the  crime  ;  but  we  do  not  think  it 
can  be  laid  down  that  this  is  a  principle  governing  all  cases. 
In  each  and  every  case  the  Court  has  to  consider  the  facts 
and  decide  on  the  merits  ;  not  upon  any  pedantic  or  hard-and- 
fast  rule,  but  in  accordance  with  common  sense.  In  cases  of 
cheating  the  essential  thing  is  the  deception  of  the  victim, 
the  dishonest  causing  to  arise  in  the  victim's  mind  of  an 
impression,    the   reverse   of   truth,  calculated   to  induce  him   to 


il)  ("1886.)  /.  L.  R.  8  AJl.  304  (Queen-Empress  v.  Dliundi). 

(2)  13  P.  R.  (Cr.)  1879  (Glndavi  Mahomed  v.  Croicn). 

(3)  13  P.  R.  [Cr.)  1881  (Megraj  v.  Empress). 
(i)  40  I'.  R.  (Cr.)  1885  (Sukha  v.  Empress). 

(5)  25  P.  R.  (Cr.)  1902  (Paira  Ram  v.  Emperor). 
(G)  15  P.  R.  (Cr.)  1907  (Wtilidad  v.  Emperor). 

(7)  (1886)  6  AH.  W.  N.  290  (Empress  v.  Tepnan). 

(8)  (1888)  I.  L.  R.  16  Cal.  310  (Government  of  Btwinl  v.  Vmesk  CImndcr). 

(9)  (1894)  /.  L.  R.  16  All.  409  (Empress  v.  Kalyan  Singh). 
(10)  (1893)  /.  L.  R.  15  All.  173  (In  the  mailer  of  R.  MacCrea). 
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give  up  something  be  would  not  otherwise  give  up,  or  to 
do  or  1  efrain  from  doing  something  he  would  not  otherwise 
do  or  lefraiu  from  doing,  or  to  enter  into  a  bargain  he 
would  not  enter  into,  if  he  knew  the  real  facts.  Here  the 
petitioner  had  clearly  said  things  to  Nabi  Bikhsh,  which, 
if  believed  by  him,  would  have  caused  such  an  impression 
as  that  to  arise  in  his  mind.  The  attempt  to  deceive  was 
complete,  and  we  are  unable  to  see  why  it  should  be  held 
that  to  complete  that  attempt  such  further  acts  as  statement 
of  price  and  rate  and  weighment  were  essential.  The  analogies 
Mr.  Moti  Lai  would  draw  fiom  the  rulings  quoted  above 
are  not  of  much  value  owing  to  the  want  of  similarity  in  the 
facts,  and,  in  our  opinion,  it  would  be  a  useless  waste  of 
time  to  discuss  those  rulings  at  length  here. 

Mr.  Moti  Lai  has  also  referred  us  to  certain  attempted 
definitions  of  the  word  "  attempt  '"  to  be  fouud  in  legal 
commentaries.  We  see  nothing  adverse  to  our  views  in  the 
present  case  in  the  definition  stated  by  Stephen,  which  runs 
thus — "  An  act  done  with  intent  to  commit  a  crime  and 
"  forming  por^  of  a  series  of  acts  which  would  constitute  its 
"  actual  commission,  if  not  interrupted,"  According  to  this 
definition  the  acts  done  by  petitioner  clearly  amount  to  an 
"  attempt  "  to  cheat ;  though  we  realise  that  this  definition 
is  by  no  means  perfect  and  might  in  certain  cases  let  in 
what  was  only  "preparation."  On  the  other,  hand,  unless 
cautiously  employed,  the  definition  given  by  C  ockburn,  C.  J., 
in  McPherson's  case,  quoted  in  notes  under  section  511,  Indian 
Penal  Code,  in  Rattan  Lai's  book,  2ud  Edition,  1902,  might 
shut  out,  much  that  Ave  are  inclined  to  think  should  in  certain 
circumstances  be  (ialled  "  attempt  ."  The  learned  Judge  re- 
marked : — "  The  word  attempt  clearly  conveys  with  it  the  idea 
"  that  if  the  attempt  had  succeeded,  the  offence  charged  would 
"  have  been  committed.  An  attempt  must  be  to  do  that  which, 
"  if  successful,  would  amount  to  the  felony  charged."  "We  do 
not  know  what  the  facts  of  that  case  were  ;  but  it  seems  clear 
to  us  that  cases  can  and  do  arise  in  which  the  offence  of  "  at- 
tempt "  to  commit  an  offence  has  been  committed,  even  though, 
in  order  to  the  completion  of  the  offence,  something  more 
remained  to  be  done  by  the  offender. 

In  short,  definitions  in  such  matters  are  dangerous  things, 
and  the  only  safe  way  of  deciding  in  any  particular  case,  Avhe- 
ther  an  "  attempt  "  to  commit  a  crime  has  been  made  or  not; 
is  to  consider  the  facts  of  that  case  and  to  decide  in  accordance 
with  the  dictates  of  oommon  sense. 


46  CRIMINAL  JUDGMENTS -No.  15.  T  Reooed 


For  these  reasons  we  decline  to  iu^erfei-e  and  so  reject  this 
petition. 

Petition  rejected 

No.  15. 

Before  Hon.  Mr  justice  Johnstone  and  Mr.  Hon  Justice 
Shah  Din. 

GHULAM  MUHAMMAD  AND  OTHERS -(PETITIO^^ERS). 

Versiin 
KARAM  SINGH— (CoiiPLAiNANi;— RESPONDENT. 

Ciimiual  Revision  No   1496  of  If  13. 

Criminal  Procedure  Code,  1898,  section  5'22— legality  of  order  for  j)osses- 
sion  made  as  a  separate  proceeding  from  the  coaciction  and  considerable  time 
afterwards. 

On  18th  January  1912  complainant  applied  for  possossion  under  section 
522  of  the  Code  of  Criminal  Procedure.  Tie  had  successfully  prosecuted  the 
accused  persons  midcr  section  4-47  of  the  Penal  Code  for  forcible  seizure  of  his 
land,  and  accused  on  20th  November  1911  had  been  convicted  and  fined  and 
a  petition  for  revision  had  been  rejected. 

The  application  for  possession  was,  on  24th  September  1912,  consigned 
to  the  record-room,  because  it  was  held  undesirable  to  proceed  with  it  while 
a  civil  proceeding  concerning  the  same  land  between  the  parties  was  going 
on  in  the  Chief  Court.  When  that  civil  proceeding  was  disposed  of  in  favour 
of  complainant,  he  renewed  his  application  by  a  petition,  dated  19th  June 
1913. 

Ileld,  that  the  Magistrate  was  under  section  522  of  the  Code  of  Criminal 
Procedure  justified  in  accepting  the  application. 

I.  L.  R.  23  Bum.  494  (1)  and  14  Cr.  L.  J.  172  (2;  approved. 

\,Cul  ir.  S.  308  (3)  disapproved. 

I.L.R.25Cal.  434  {i)  I.L.R.  27  C'u/.  174  (5;  and /.  L  ./?.  25  All. 
341  (6;,  distinguished. 

Fetition  for  revision  <f  the  order  of  Baha  Giirbakhsh  Singh, 
Honorary  Magistrate,  1st  Class,  Kalar,  dated  thz  2nd  July 
1913. 

Fazal  Ilahi,  for  Petitioner. 
Gobiud  Das,  for  Retspondent, 
The  judgment  of  the  Court  wa.s  delivered  by — 
^tk  Feby.  191-1.  JoUxN&tone,  J. — Ou  Ibtli  January  1912  the  complainant   ap- 

plied   for    possession.     He    had    successfully    prosecuted     the 

(1)  (1898)  /  L.  R.  23  Bom.  494  {Narayan  Govivd  v.  Visaji). 

(2)  (191 3j  14  Cr.  L.  J.    172  (Jatindra  Nath  v.  Emperor). 
(3)  (lh99j  4  Cat.  W.  .V.  308  (Mohan  Theta  v.  Rai  Chand). 
(4;  1897J  7.  L.  R.  25  Cal.  434  {Ram  Chandra  v.  Jityandria). 
(5)  (1899)  /.  L.  R.  21  Cal.  171  (hhun  Chandra  v.  bina  Natli). 
(6j  (190;5;  /.  L  R.  25  All.  341  iCIiuraman  v.  Rum  Lai), 
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accused  persons  under  section  447,  Indian  Penal  Code,  for 
forcible  seizure  of  his  land,  and  acused  on  20fch  November 
1911  had  been  convicted  and  fined,  and  a  petition  for  revision 
had  been  rejected.  The  aforesaid  application  for  possession 
under  section  522,  Criminal  Procedure  Tode,  was,  on  24th 
September  1912,  consigned  to  the  record-room,  because  it  was 
held  undesirable  to  proceed  with  it  while  a  civil  proceeding- 
concerning  the  same  land  between  the  parties  was  going  on 
in  the  Chief  Court.  When  that  civil  proceeding  was  disposed 
off  in  favour  of  complainant,  he  renewed  his  application  by  a 
petition,  dated  19th  June  1913,  The  1st  Class  Magistrate  has 
allowed  the  application  and  has  passed  the  order  asked  for, 
with  the  result  that  the  opposite  party  asks  for  revision  on 
the  ground  that  the  Magistrate  had  no  jurisdiction  because  of 
the  lapse  of  time  between  conviction  and  order   for  possession. 

The  Hon'ble  Judge  who  heard  the  case  in  Chambers  has 
lefeiTcd  it  to  a  Division  Bench  in  view  of  a  conflict  of  authority, 
and  we  have  now  examined  the  matter  ourselves  and  have  heard 
arguments. 

The  petitioner  quotes  : — 
4  C.  W.  N.   308  (1),  /.  L.  E.   XXV,   Cal.   434  (2),   /.  L.    R. 
XXVII,  Cal.  174  (3j,  I.  L  R  XXV,  All  341  (4). 

Of  these  the  second  ruling  is  useless  because,  though  the 
point  was  stated,  it  was  not  decided,  and  the  third  and  fourth 
are  useless  because  they  never  mention  the  point  at  all.  The 
first,  however,  certainly  does  lay  it  down  that  a  legal  order 
under  section  522,  Criminal  Procedure  Code,  must  be  an  order 
passed  simultaneously  Avith  the  conviction  in  the  ci'iminal  case, 
and  not  as  a  separate  proceeding.  No  reasons  for  this  view  are 
assigned  in  the  vei-y  brief  judgment,  and  we  can  find  in  the 
section  itself  no  warrant  for  it.  No  doubt  the  section  is  not 
mandatory,  but  merely  says  the  Court  may  pass  a  possession 
order  ;  and  we  can  easily  imagine  circumstances  in  which  it 
would  be  right  for  the  Court  to  decline  to  pass  such  an  order. 
But  at  all  events  there  is  no  illegality  in  passing  such  an  order  ; 
and  in  this  view  we  are  confirmed  by  a  perusal  of  I.  L.  R., 
XXIIl,  Bom.  494,  (5)  and  14  Criminal,  L.  J.  172  (1913J,  (6) 
which  are  both  directly  in  point. 


(1)  (1899)  4  Cal  W.  N.  308  {Mohan  Theta  v.  Rai  Chand). 
(2j  (1897)  I.  L.  K.  25  CaL  434  (Ram  Chandra  v.  Jityandria), 

(3)  (1899)  I.  L.  R.  27  Cal.  174  (Ishan  Chandra  v.  Dina  Nath). 

(4)  (1903)  I.  L.  R.  25  All.  341  (Churaman  v.  Ram  Lai). 

(5)  (1»98)  /.  L.  R.  23  Bom.  494  {Narayan  Gotind  v.  Visaji), 

(6)  (1913)  14  Cr.  L.  J.  172  {Jatindra  Nath  v.  Emperor).    . 
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Nor  can  we  find  that  here  the  Magistrate  has  erred  in  the 
exercise  of  his  discretion.  No  doubt  20  months  had  passed 
when  he  made  the  order  but  this  delay  is  fully  explained  and 
complainant  seems  to  have  moved  the  Court  promptly  enough. 

For  these  reasons  we  reject  the  petition. 

Petition  rejected. 


Full  Bench. 
No.  16. 

Before  lion.  Sir  Alfred  Kensington,  Et,  Chief  Judge, 

Eon.  Mr,  Justice  Johnstone,  and  Hon.  Mr. 

Justice  Rattigan. 

ABDUL  HAQ— PETITIONER. 

Versus 

CROWN— RESPONDENT. 

Criminal  Miscellaneous  No.  5  of  1914. 

Indian  Press  Act,  I  of  1910,  section  17— period  of  limitation— interpreta- 
tion of  statutes -power  to  extend  period  -  Indian  Limitation  Act,  IX  of  1908, 
section  5. 

Held,  that  -when  the  language  of  an  Act  is  plain  and  admits  but  of  one 
meaning  it  must  be  enforced  and  that  the  Courts  are  not  concerned  with 
any  question  of  the  reasonableness  of  the  enactment  or  of  the  policy  or 
possible  intention  of  the  legislatm-e. 

"  Maxwell's  Interpretation  of  Statutes"  1905  Edition  pp.  4  and  5, 
referred  to. 

Held,  consequently,  that  limitation  for  an  application  imder  section  17 
of  the  Press  Act  starts  from  the  date  of  the  order  of  forfeiture. 

Held  further,  that  the  pro\'ision8  of  section  5  of  the  Limitation  Act 
are  not  applicable  to  such  an  application. 

Application  under  section  J  7  of  the  Indian  Fress   Act  1910  for 
setting  aside  the  Local  Government's   order  of  forfeiture  dated 
6th  September   1913,   foifeiting  Es.    500  security  deposited  by 
Abdul  Haq  of  the  Rafai-i-am  Press,  Lahore. 
Beechey  and  Muhammad  Iqbal,  for  petitioner. 
Government  Advocate,  for  respondent. 
The  order  of  the  Court  wus  delivered  by  — 
21s;  Feb  1914.  ^'^  Alfred  Kensington,  C.  J. — This  is  an  application  under 

section  17  of  the  Indian  Press  Act,  I  of  1910,  on  behalf  of  the 
Keeper  of  the  Rafai-i-am  Printing  Press,  against  whom  the 
Local  Government  issued  under  section  4  ( I)  of  the  Act  an 
order  of  forfeiture  of  Rs.  500,  security. 
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We  cannot  permit  discussion  of  the  terms  of  th'^  Article 
published  in  the  Paigam-i-Stilah  newspaper  on  the  31st  July 
1 913,  in  respect  of  which  action  has  been  taken,  as  we  hold 
that  the  application  must  bs  refused  on  the  ground  that  it  has 
not  been  presented  within  the  peiMOd  of  two  months  from  the 
date  of  the  order,  prescribed  by  section  17   of  the  Act. 

The  order  was  issued  on  the  6fch  September  1913  and 
notice  of  it  was  served  on  the  applicant  on  the  16th  in  the 
manner  required  by  section  25  of  the  Act.  The  application 
beai's  date,  the  14th  November,  the  last  possible  date  on  which 
it  should  have  been  presented  being  t'le  6th  November. 

As  this  is,  so  far  :is  is  known,  the  first  occasion  on  which 
the  question  of  limitation  involved  has  arisen,  we  have  allowed 
latitude  to  counsel  to  urge  by  any  argument  he  could  that  the 
application  should  be  treated  as  if  pi'eseated  within  time,  but 
we  cannot  accept  his  contention  that  the  words  used  in  section 
17,  "  within  two  months  from  the  date  of  such  order  "  can  by 
any  possible  principle  of  constniction  be  read  as  meaning  "  within, 
two  months  from  the  date  on  which  notice  of  the  order  was 
served." 

"We  are  not  concerned  with  any  question  as  to  the  reason- 
ableness of  the  provision  in  section  17,  or  of  the  policy  or 
possible  intention  of  the  Legislatnre.  In  this  connection  there 
are  some  apposite  remarks  at  pa^^es  4  and  5  of  Maxwell's 
"  Interpretation  of  Statutes,"  1905  Edition,  from  which  we 
may  usefully  quote  as  follows  : — 

"  Wlien  the  language  is  not  only  plain,  but  admits  of  but 
"  one  meaning,  the  task  of  interpretation  can  hardly  be  said 
"  to  arise.  .  .  .  The  Legislature  mast  be  intended  to  mean 
"  what  it  has  plainly  expressed,  and  consequently  there  is 
"  no  room  for  construction.  It  matters  not,  in  such  a  case, 
"  what  the  consequences  may  be.  Where  by  the  use  of  clear 
"  and  unequivocal  language,  capable  of  only  one  meaning, 
"  anything  is    enacted  by    the  Legislature,  it  must  be  enforced 

"  even  though  it  be  absurd  or    mischievous How- 

"  ever  unjust,  arbitrary  or  inconvenient  the  intention  conveyed 
"  may  be,  it  must  receive  its  full  efEect.  When  once  the 
"  intention  is  plain,  it  is  not  the  province  of  a  Court  to  scan 
"  its  wisdom  or  its  policy.  Its  duty  is  not  to  make  the  law 
"  reasonable,  but  to  expound  ih  as  it  stands,  according  to  the 
"  real  sense  of  the  words.  " 


50  CRIMINAL  JDDGMENTS-No.  16.  [  Reooed, 

These  extracts  are  given  because  they  exactly  apply  to  the 
present  case,  in  whatever  extreme  form  the  argument  can  be 
put,  and  not  because  we  suggest  that  there  is  anything  absurd 
or  mischievous  in  section  17  as  it  stands.  The  Legislature  may 
verj*  well  have  intentionally  taken  the  date  of  the  order  as  the 
starting  point  for  limitation,  following  the  familiar  practice  of 
legal  notices  to  take  effect  within  a  stated  period  from  the  date 
of  the  notices  and  not  from  the  date  of  their  receipt  by 
addressees. 

It  is  idle  to  dwell  on  the  suggested  insk  that  the 
Local  Government  would,  on  our  interpretation,  have  power  to 
deprive  the  Keeper  of  a  Press  of  his  remedy  by  the  simple 
expedient  of  withholding  notice  of  forfeiture  till  two  months 
had  already  expired  from  the  date  of  the  order.  Difficulty 
might  no  doubt  conceivably  arise  if  the  Local  Government 
should  at  any  time  act  in  so  arbitrary  a  mariner,  but  we  need 
not  trouble  ourselves  with  fanciful  speculation  of  the  kind, 
being  satisfied  that  no  Government  would  act  in  the  manner 
suggested,  and  that,  if  there  should  be  inadvertent  delay  in  the 
communication  of  an  order,  all  necessary  steps  would  be  taken 
to  see  that  the  person  affected  was    not  unduly  prejudiced. 

No  question  of  prejudice  arises  here.  The  applicant  had 
ample  time  to  apply  between  the  16th  September  and  6th 
November,  and  if  he  or  his  legal  advisers  chose  to  wait  till  what 
they  supposed  to  be  the  latest  date  without  verifying  the  law  on 
the  subject,  they  must  take  the  consequences. 

The  remedy  given  by  law  is  by  way  of  application  and 
not  of  appeal,  and  in  the  absence  of  some  specific  provision  in 
the  Indian  Press  Act  giving  the  benefit  of  section  5,  Limitation 
Act,  to  such  an  application  it  is  not  in  our  power  to  extend  the 
prescribed  period  even  if  we  could  hold  that  sufficient  cause 
for  delay  had  been  established.  The  point  need  not  be  further 
discussed,  as  there  has  here  certainly  I  een  no  such  sufficient 
cause. 

We  accordingly  reject  this  application  to  set  aside  the 
order  of  the  6th  September  1913. 

Application  rejected. 
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No.  17. 

Before  Eon.  Sir  Alfred  Kensington,  Kt.,  Chief  Judge, 
and  Bon.  Mr.  Justice  Rattigan. 

CHANDAR  BHAN  AND  RAM  LABHAYA— (Accused)  — 

PETITIONERS 

Versus 

CROWN— RESPONDENT. 

Criminal  Revision  No.  1965  of  1913. 

Indian  Companies  Act,  1882,  section  7i— offence  of  not  filing  balance- 
sheet  —persons  who  have  ceased  to  be  directors  before  the  expiry  of  the  12  months 
allowed. 

Held,  that  persons  who  had  ceased  to  be  directors  of  a  Companj'  before 
the  expiration  of  12  months  after  the  Company  had  been  registered,  cannot 
under  section  74  of  the  Companies  Act  of  1882,  be  convicted  of  an  ofEence 
in  connection  with  the  non-filing  of  a  balance  sheet,  which  the  Company  was 
not  by  law  obliged  to  file  till  the  year  was  complete. 

Peiition  for  revision    of  the  order  of  H.  Forbes,   Esqtiire,    Sessio7is 
Judge,  Lahore  Division,  dated  8ih  August  1913. 

Gokal  Chand,  for  petitioners. 
Nemo,  for  respondent. 

The  judgment    of  the  Court  was  delivered  by— 

Sir  Alfred  Kensington,  C.  J  —The  petitionei-s,  Chander  I2th  March  1914 
Bhan  Hooja  and  Ram  Labhaya,  3  ouug  men  of  very  indifFerent 
education  and  said  to  be  the  sons  respectively  of  a  retired 
police  sergeant  and  a  deceased  pativari,  have  been  convicted 
under  section  74,  Indian  Companies  Act,  VI  of  1882,  and 
sentenced  to  fines  of  Rs.  200  each. 

The  Company  here  concerned  was  registered  as  '•  The 
Indian  National  Benefit  Society,  Limited,  Lahore,"  on  the  8th 
April  1911,  its  professed  objects  were  on  the  same  grandiose 
scale  as  those  of  another  Society  started  in  1911,  in  which 
also  Chander  Bhan  took  a  prominent  part,  discussed  in  our 
judgment  in  Criminal   Revisions   Nos.  1966   and  2049  of  1913. 

The  Articles  of  Association  for  both  Companies  were  practi- 
cally identical,  and  adopted  almost  in  block  from  a  standard  form 
in  use  elsewhere.  The  learned  Sessions  Judge  dealt  with  the 
two  cases  on  one  day,  and  we  can  only  suppose  that  he  was 
misled  by  such  features  as  are  common  to  the  two  cases  into 
assuming,  without  looking  carefully  into  the  matter,  that  the 
convictions  were  here  equally  justified.  It  may  very  well  be 
the  case  that  the  connection  of  the  petitioners  with   the  present 
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Company  was  discreditahle  to  begin  with  and  possibly 
dishonest,  but  it  is  quite  clear  to  us  that  their  convictions  can- 
not stand. 

The  petitioners,  joined  the  Company  as  Directors  in 
August  and  September  1911,  but  both  resigned  their  posts  early 
in  March  1912,  transferring  their  qualification  shares  to  their 
successors-  It  is  alleged  by  them,  and  apparently  with  truth, 
that  they  took  no  fees  as  Directors  and  attended  no  meetings 
during  their  brief  connection  with  the  Board.  The  Sessions 
Court  has  assumed  that  tliey  continued  to  be  Directors  for  over 
11  months,  but  of  this  there  is  no  proof  and  we  observe  that 
none  of  the  documents  referred  to  in  the  Magistrate's  record  as 
Ex.  P.  A.,  B  C.  or  D.  A.  are  to  be  found  on  that  record.  Act 
VI  of  188'2  is  not  precise  on  the  point,  but  under  English  law 
the  mere  ceasing  to  hold  the  necessary  qualification  shares 
involves  vacation  of  his  office  by  a  Director,  and  this  is  made 
clear  by  section  85  (2)  of  the  new  Act,  VII  of  1913. 

The  petitioners  have  been  convicted  as  Directors  on' 
account  of  failure  to  file  a  balance-sheet  with  the  Registrar  of 
Joint  Stock  Companies  within  twelve  months  after  the  Com- 
pan}'  had  been  regis tere<l.  On  the  present  meagre  record  we 
must  hold  that  they  were  not  Directors  when  the  year  expired, 
and  the  lower  Courts  are  clearly  mistaken  in  thinking  that  they 
can  nevertheless  be  fixed  with  liability  because  they  held  office 
temporarily  for  some  6  months  of  the  year.  The  Company  was 
not  by  law  obliged  to  file  a  balance-sheet  till  the  year  was 
complete,  and  no  Directors  could  compel  the  Managing  Director 
or  other  officials  to  prepare  that  balance-sheet  at  ati  earlier 
stage.  The  petitionei-s  ceased  to  have  even  a  nominal  voice  in 
the  affairs  of  the  Company  from  at  latest  the  12th  March  1912, 
and  the  balance-sheet  was  not  due  till  the  8th  April.  It  is 
neither  sound  law  nor  common  fairness  to  expect  them  to  do 
that  which  they  had  no  power  to  do  during  the  intervening 
period  of  nearly  a  month,  and  we  can  only  suppose  that  these 
men  were  proceeded  against  because  the  real  culprits,  the  Manag- 
ing Director  and  others,  had  disappeared  before  the  prosecution 
was  started  on  a  complaint,  dated  6th  December  1912. 

We  are  certainly  not  pi'epossessed  in  favour  of  the  peti- 
tioners who  may  well  have  known  all  along  that  no  good  could 
come  of  a  Companj-  launched  on  the  public  in  the  reckless  and 
deceptive  manner  indicated  by  what  little  we  can  gather  as  to 
its  history.  The  petitioners  are  however  saved  from  liability 
on  the  present  charge  against  them  by  the  fact  that  they 
severed  their  connection  as  Directors  in  time. 


I 
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The  revision  is  accordingly  allowed.  The  convictions  of 
both  men  are  set  aside  and  their  fines  of  Rs.  200  each  will  be 
refunded  if  paid. 

Bevision  alloived. 


No.  18. 

Before  Bon.  Sir  Alfred  Kensinyton,  Kt.,  Chief  Judge, 
and  Hon.  Mr.  Justice  Rattigan. 

SADAR  DIN— (PETITIONER) 
Versus 
CROWN— (RESPONDENT). 
Criminal  Revision  No-  31  of  1914 

Legal  Practitioners  Act,  XVIII  of  1879,  section  3  (as  amended  by  Act 
XI  of  18%)— touts— Revision  by  Chief  Court  of  order  of  a  District  Magistrate 
framing  a  list  of  touts— Punjab  Courts  Act,  XVIII  of  1884,  section  13. 

Held,  that  the  Chief  Court  has  no  power  to  revise  an  order  of  a  District 
Magistrate  imder  section  36  of  the  Legal  Practitioners  Act,  directing  that  the 
name  of  a  person  should  be  included  in  a  list  of  touts,  such  an  order  being 
neither  a  criminal  nor  a  ciidl  proceeding,  nor  subject  to  the  Chief  Court's 
power  of  superintendence  and  control  under  section  13  of  the  Punjab  Courts 
Act. 

I.  L.  R.  21  AIL  181  (1),  I.  L.  R.  31  All  59  (2\  11  Cal.  L.  J.  513  (3), 
16  Indian  Cases  895  f4),  41  P.  R.  (Cr.)  1888  (5)  and  11  P.  R.  (Cr.)  1909  (6), 
referred  to. 

3  P.  R.  (Cr.)  1900  (7),  disapproved. 
Petition  for  revision  of  the  order  of  H.  Scott-Smith,  Esquire,  Sessions 

Judge  of  the  Ferozepore  Division,  dated  the  27th  day  of  Novem^ 

her  1913. 

Ganpat  Rai,  for  petitioner. 

Government  Advocate,  for  res]  ondent. 

The  judgment  of  the  Court  was  delivered  by — ■ 

Rattigan,  J.— By  order   dated  the  9th  September  1913,  the    27th  Aj>ril  1914, 
District  Magistrate  of  Ferozepore   directed  that  the  name  of  the 
petitioner,  Sadr-ud-Din,    and    the  names    of  six   other   persons, 
.specified  in  the  said  order,  should  be  included  in  a  list  of  "  touts  " 

fl)  (1899)  7.  L.  K.  21  All.  181  {In   the  matter  of  the  petition   of  Madho 
Ram). 

(2)  (1908;  I.  L.  R.  31  All.   59  (In   the  matter  of  the  petition  of  Kedar 

Nath). 

(3)  ^1910)  11  Cal.  L.  J.  513   (Hari  Charan  Sircar  v.   District  Judae  of 

Dacca).  '^     ' 

(4)  fl912j  16  Indian  Cases  ^895  (Ravinuthala  v.  Secretary  of  State) 

(5)  41  P.  B.  (Cr.)  1888  (Jaimal  Singh  v.  Bhaguan  Das) 

(6)  11  P.  R.  (Cr.)  1909  (Man  Singh  v.  Emperor). 

(7)  3  P.  B.  (Cr.)  1900  {Chanan  Das  v.  Queen-Empress). 
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to  be  hung  up  in  his  own  Court  and  in  all  Courts  subordinate 
to  his  Court.  This  order  was  passed  by  the  District  Magistrate 
as  such,  and  purports  to  be  one  under  section  36  of  the  Legal 
Practitioners  Act  of  1879,  as  subsequently  amended, 

This  Coui't  is  asked  to  revise  the  said  order  on  various  grounds, 
but  obviously  the  first  question  to  be  decided  is  whether  we  have 
jurisdiction  to  revise  it.  In  our  opinion,  based  upon  authority,  we 
have  no  such  jurisdiction.  It  has  been  repeatedly  held  that  proceed- 
ings under   section  36  of  the  Legal  Practitioners  Act  are  neither 
civil  proceedings  governed  by  the  provisions  of  the  Code  of  Civil 
Procedure,  nor  Criminal  proceedings  governed  by  the   Criminal 
Procedure  Code,  and   that  as  a  result  neither  the  Civil   nor  the 
Criminal  jurisdiction  of  the  High,  or  Chief,  Court  can  be  invoked 
for  the   purpose  of   revising  orders  passed   under   that   section 
(see/.    L.B.    XXI  All.   181  (I),    XXXI  AIL    59(2),   XI  Cal. 
L.  J.  513  (3),  16  Indian    Cases  895  (4),   11  P.  U.  (Or.)  1909  (5) 
and  No.  41  P.  R.  (Cr.)  (6)  ).    On  the  other  hand  the  High  Courts 
have  held  that  in  the  exercise  of  the  general  powers   of  superin- 
tendence  and   control   vested  in  them  under   the   provisions  of 
section  15  of  the  High  Courts  Act    (24  and    25,  Vict.,   C.  104), 
they    have   jurisdiction   to   interfere   with  such   ordei's,   and  in 
No.UP.Ii.    (Cr.)  1909    (5),  a  Division   Bench    of   this   (Jourt 
decided  that   it  had   similar   jurisdiction,   under    section  13  of 
the  Punjab  Courts  Act,  in  cases  where  an  order  under  section  36 
of  the  Legal  Practitioners  Act,  had  been  passed  by  a  Civil  Court. 
But   section   13     of   the     Punjab    Courts  Act  gives     this 
Court  a  power  of   superintendence  and   control  only   over  Civil 
Courts  and  the  provisions  of  that  section  are  not  relevant  to  a 
case  such  as  the    present   where    this   Court  is   asked  to   revise 
tlie  order  of  a  Disirict  Magistrate  who  has,  in  that  capacity,  taken 
action   under  section   36  of  the   Legal  Practitioners  Act.     With 
such  an  order  we  are  not  empowered    by   any    provision  of  law 
to  interfere  and  we  must   accordingly  reject   this  and   the   con- 
nected petitions  on  that  ground. 

It  is,  no  doubt,  true  that  in  a  Single  Bench 
ruling,  reported  as  A'o.  3  P.  B.  {Cr.)  1900  (7),  a  late 
Chief   Judge   of  tliis    Court  held    that  under .  section  13   of  the 

(1)  (189!))  I.L  R.  21   All.  181   {In  the  matter  of  the  petition  of  Madho 

Ram). 
{2)  (1908j  I.L.  R.   31    -4//.  '/J   (In  the  matter  of  the  petition   of  Kedar 

i\alh). 

(3j  (lOlOj   11    Cal.  L.  J.  513    (Hari  Cham  t^ircar  v.   District  Judge  of 
Dacca). 

(4)  (1912)  IG  Indian  Caxes  895  (Ravinuthala  v.  Secretary  of  State). 

(5)  11  /'.  R   (Cr.)  1909  {Man  Siuqh  v.  Emperor). 

(6)  41  F.  R.  (Cr.)  1888  (Jaimal  Singh.v.  Bhagwan  Das,. 

(7)  3  P.  R.  (Cr.)  1900  {Chanan  Das  v.  Queen-Empress). 
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Punjab  Courts  Act  he  had  jurisdiction  to  revise  an  order  of  this 
kind  passed  by  a  District  Magistrate  but  speaking  with  every 
deference,  we  are  of  opinion  that  that  decision  is  erroneous  in 
law.  Nor  are  we  able  to  accept  Mr.  Ganpat  Rai's  argument  that 
proceedings  under  section  H6  of  the  Legal  Practitioners  Act  are 
essentially  civil  proceedings  and  that  an  order  passed  there- 
under  by  any  Court  or  officer  must  be  regarded  as  the  order  of 
a  Civil  Court.  Obviously  this  is  not  so,  for  the  result  otherwise 
would  be  that  an  order  of  the  Financial  Commissioner  under 
section  36  of  the  Legal  Practitioners  Act  would  become  revisable 
by  this  Court,  and  this  too,  despite  the  fact  that  the  Financial 
Commissioner  is  in  no  sense  subject  to  this  Court's  general  powers 
of  superintendence  and  control. 

****** 
For  the  reasons  given,  we  hold  we   have  no   jurisdiction  to 
entertain  this  petition  and  we  accordingly  reject  it. 

Petition  rejected. 
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No.  19. 

Before  Bon.  Mr.  Justice  Johnstone. 

CROWN 

Versus 

HAR  KISHAN  LAL. 

(.'riminal  Revision  No.  1950  of  1913. 

Indian  Companies  Act,  VI  oj  1882,  section  11— fixed  penalty  for  not 
filing  Balance  sheet -Court  has  no  discretion— revision  by  Chief  Court- 
discretionary. 

Held,  that  under  section  74  of  the  Companies  Act,  1882,  the  penalty  for 
not  filing  a  Balance  sheet  is  fixed  and  the  Court  has  no  discretionaiy  power 
to  inflict  a  lesser  fine. 

Held  also,  that  the  Chief  Coui't  in  exercise  of  its  extraordinary  revisional 
jurisdiction  has  a  discretionary  power  to  interfere,  or  refuse  to  interfere, 
with  an  illegal  order  iniiieting  a  lesser  fine  and  that  the  present  case  was 
one  in  which  the  Court  should  interfere  and  enhance  the  fine  to  the  amount 
fixed  by  law. 

19  P.  W.  R.  (C/-.)  1910  (1),  and  29  P.  W.  R.  (Cr.)  1913  (2),  referred  to. 

Case  rejjorled  hij  Major   A.  A.  Irvine,  Sessions  Judge,  Lahore^  ivith 
his  No.  1222,   dated  the    8th  day  of  November  1913. 

Government  Advocate,  for  Crown. 
Dharam  Das  for  accused. 

(1)  19  P.  W.  R.  (Gr.)  1910  (Abdul  v.  Crown\ 

(2)  29  P.  W.  R.  {Cr.)  1913  (firown  v.  Hari  Smgh). 
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Tlie  facts  of  this  case  are  as  follows  : — 

It  is  alleged  ihat  Lala  Har  Kishan  Lai  as  Managing 
Director  of  the  Golden  Ginning  and  Press  Company,  Limited, 
Lahore,  failed  to  call  a  general  meeting  of  the  shareholders 
and  to  publish  a  Balance  sheet  annually  between  8th  August 
1910  and  2nd  January  1913. 

The  accused,  on  conviction  by  Mr.  J,  D.  Anderson,  exercising 
the  powers  of  a  Magistrate  of  the  1st  class  in  the  Lahoi'e 
District,  was  sentenced,  by  order  dated  17th  July  1913,  under 
section  47  of  the  Indian  Companies  Act,  to  a  penalty  amounting 
to  Rs.  300  or  to  undergo  simple  imprisonment  for  three  days. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds : — 

This  is  a  petition  for  revision  of  the  order  of  a  1st  class 
Magistrate,  dated  17th  July  1913,  sentencing  the  respondent 
Lala  Har  Kishan  Lai  to  a  penalty  of  Rs.  300  under  section  74 
of  the  Indian  Companies  Act  (Act  No.  VI  of  1882).  The 
respondent  wa^  Managing  Director  of    the  Golden    Ginning  and 

Press  Company,  Limited,  Lahore and  he  admitted,  through 

his  counsel,  the  facts  alleged  by  the  prosecution,  viz.,  that  no 
general  meeting  was  called  in  January  1911,  and  that  no  Balance 
sheet  of  the  Company  was  published  during  the  year.  Ap- 
parently no  Balance  sheet  was  published  between  8tli  August 
1910  and  2nd  January  1913.  The  Magistrate,  exercising  his 
discretion,  inflicted  a  penalty  of  Rs.  300. 

Counsel  for  the  Crown  has  ui'ged  that  the  penalty  under 
section  74  of  the  Act  now  in  force  is  o.  fixed  penalty — Rs.  1,000  ; 
and  that  the  Magistrate  could  not  exercise  discretion  so  as  to 
inflict  the  lesser  penalty.  Counsel  relies  on  7.  L.  R.  XXXV 
All.  173  (1). 

Respondent's  counsel  has  not  wished  to  oppose  the  point 
that  Rs.  1,000  is  the  fixed  penalty  ;  but  has  cited  i9  P.  W.  li. 
1910  (2),  29  P.  W.  E.  1913  (3),  7  P.  B.  1889  (4),  17 
P.  R.  1898  (5),  and  19  P.  R-  {Cr.)  1905  (6),  rulings.  His 
point  is  that,  as  the  Chief  Court  has,  in  certain  cases,  declined 
to  interfere  on  revision  theieisno  necessity  fortius  Court  to 
send  the  present   proceedings   to   the    Chief    Court,     I    see  no 


(1)  (1913,)  /.  L.  7?.  35  AH.  173  (Emperor  v.  Dina  Natli). 

(2)  19  P.  W.  R.  (Cr.)  1910  (Abdrd  v.  Crown). 

(3j  29  r.  \V.  R.  (Cr.)  1913  {Crown  v.  Uari  Singh). 

(i)  7  P.  R.  [Cr.)  1889  {Empress  v.  Chuni  Lai). 

(5)  17  P.  R.  {Cr.)  1898  (F.  B.)  {Queen-Empress  v.  Saif  Ali). 

(6j  19  P.  R.  {Or.)  1905  [^King-Emperor  v.  Maidhan). 
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force  iu  this  argument,  it  is  not  for  this  Court  to  decide  whether 
the  Chief  Court  be  likely  to  interfere  or  not.  It  appears  that 
section  74  of  the  Act  of  18S2  contemplates  a  fixed  penalty, 
consequently,  the  Magistrate's  order  -was  wrong,  and  there  is  a 
case  for  enhancement. 

I  may,  however,  note  that  in  the  new  Act  (VII  of  1918), 
not  yet  in  force,  the  words  "  not  exceeding"  have  been  inserted 
in  section  131  (4),  thereby  allowing  a  Court  discretion  as  to  the 
amount  of  the  penalty,  and  possibly  indicating  what  was  the 
intention  of  section  74  of  the  Act  of  1882. 

As  no  ruling  of  the  Punjab  Chief  Court  exists  on  the  point, 
1  report  the  case  for  the  orders  of  the  Chief  Coui-t,  under 
section  438,  Criminal  Procedure  Code. 

Petition  accepted. 


Government  Advocate,  for  Crown. 

Dharm  Das  Suri,  for  accused. 

The  order  of  the  Chief  Court  was  delivered  by  — 

Johnstone,  J. — It  is  admitted  that  according  to  law  the  tine  \^th  Jan.  19] 4. 
should  have  been  Rs-  1,000  and  that  a  fine  of  Rs  300  is  illegal. 
The  question  is  whether  this  Court  should  exercise  its  extraordi- 
nary re  visional  jurisdiction  and  interfere.  The  rulings  quoted 
by  the  learned  Sessions  Judge  as  having  been  cited  by  accused's 
counsel  are  beside  the  mark  except  perhaps  19  P.  W.  R.  10  (1) 
and  29  P.  W.  R.  13  (2).  I  was  responsible  for  the  earlier 
of  those  rulings  myself,  and  I  am  still  of  opinion  that  I  have 
the  power  to  refuse  to  interfere  ;  but  in  the  present  case, 
notwithstanding  the  leceut  change  in  the  law  referred  to  by 
the  Sessions  Judge,  I  think  the  full  fine  should  be  levied.  The 
offence  was  a  very  serious  one.  The  neglect  to  hold  a  general 
meeting  and  to  publish  a  Balance  sheet  must  have  misled,  or 
at  least  have  left  in  the  dark,  very  many  shareholders  and  the 
public  as  to  the  true  situation  of  the  Company's  affairs,  and 
no  lengthy  argument  is  required  to  show  how  disastrous  such 
neglect  must  prove  in  the  case  of  a  Company  moving  towards 
insolvency.  1  direct  that  the  fine  be  enhanced  to  Rs.  1,000 
and  that  in  default  of  the  payment  of  the  unpaid  portion 
(Rs.  700)  the  accused  do  suffer  15  days'  simple  imprisonment. 


(1)  19  P.  W.  R.  (Cr.)  1910  (Abdul  v.  Croion). 

{2)  29  P.  W.  R.  (Cr.)  1913  (Croivn  v.  Hari  Siiigh). 
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No.  20. 

Bpfore   Hun.  Mr.   Judice  Rattigan. 

E.\NW'AH1  LAL— (Convict)— PP]T1TI0NER. 

Verstis 

CROW^N"— RESPONDENT. 

Criminal    Revision  No.    10-i7  of  1913 

Excise  Act,  XII  of  1896,  gerlioiis  48  and  53— cocaine  in  posses- 
sion of  accused's  mistress —Penal  Code,  section  27 — joint  trial  of  persons 
separately  in  possession  of  cocaine — Criminal  Procedure  Code,  1898,  section 
239. 

One  S.  L.  occupj'ing  one  room  in  a  certain  house  was  found  in  pos.ses- 
sion  of  cocaine  and  cocaine  was  also  found  in  another  room  of  the  same 
liouse  occupied  by  one  Mussammat  P.,  the  accused  B.  L.  whose  mistress 
Mussanunat  P.  was  and  who  was  the  lessee  of  her  room,  was  tried  jointly  with 
S.  L.  and  some  other  persons  for  ofiences  under  sections  48  and  53  of  Act 
XII  of  1896. 

Held,  that  as  there  was  no  connecting  link  between  the  possession  of 
cocaine  by  S.  L.  and  that  of  Mussammat  P.,  B.  L.  who  was  only  concerned 
with  the  latter  offence  could  not  be  tried  jointly  with  S.  L.  and  his 
conviction  under  section  48  of  the  Excise  Act,  would  consequently  have  to 
be  set    aside. 

I.   L.  R.  25  Mad.  61  (P.  C),  referred  to. 

Held  further,  that  in  the  absence  of  any  proof  that  the  possession  of 
cocaine  by  Mussammat  P.  was  on  account  of  her  protector  B.  L.,  the  latter 
could  not  be  held  guilty  of  an  offence  under  section  48  of  the  Act, 
although  a  permanent  mistress  might  be  regarded  as  a  "  wife  "  for  the 
pm-poses  of  section   27  of  the  Penal  Code. 

Petition  for  revision  of  the  order  of  M.  H.  Harrison,  Esquire, 
Sessions  Judge  of  the  Delhi  Division,  dated  the  10th  day  of 
May  1913. 

Shadi  Lai,  for  petitioner. 
Government  Advocate,  foi'  respondent- 
The  judgment  of  the  learned  Judge  was  a,s  follows  : — 
13^^  Jan.  19M.  Rattigan,  J. — Briefly  Biated,   the  faots  that  have  been  fully 

established  by  the  evidence  on  the  record  are  that  the  police 
received  information  that  cocaine  was  being  illicitly  sold  in  a 
certain  house  in  Delhi  ;  that  an  organised  raid  was  made  upon 
the  said  house  ;  that  in  one  room  a  man  named  )Sham  Lai  was 
found  sitting  on  the  floor  with  a  pair  of  scales  and  a  packet  of 
cocaine  (Exhibit  P.  1)  beside  him  ;  that  subsequently  other 
rooms  in  the  house  were  searched,  and  that  in  one  room,  the 
door  of  which  was  locked  but  was   opened  with   the  aid  of  a  key 

(1)  (1901)   /.   L.   R.  25    Mad.  61  {P.  C.)  {Subrahmania  Ayyarv.  King- 
Emperor). 
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produced  by  Mussammat  Pliuldei,  a  widow,  who  occupied  the 
room,  more  cocaine  was  found. 

Fourteen  persons  in  all  were  sent  up  for  trial  and  it  was 
apparently  explained  to  them  that  they  were  accused  of  offences 
punishable  under  sections  48  and  53  of  Act  XII  of  1896.  Of 
these  persons  eleven  were  acquitted  by  the  magistrate  who 
tried  the  case,  but  three  (viz.  Sham  Lai,  Sukh  Deo  and 
Banwari  Lai)  were  convicted  under  section  53  and  sentenced, 
Sukh  Deo  and  Banwari  Lai  each  to  4  months'  rigorous  inprison- 
ment  and  a  fine  of  Rs.  !  ,000,  and  Sham  Lai  to  3  months' 
rigorous  imprisonment  and  a  fine  of  Rs.  500. 

The  judgment  of  the  magistrate  is  not  very  clearly 
expressed  and  I  find  some  difiiculty  in  understanding  why  the 
only  one  of  the  3  convicted  persons  who  was  actually  found  in 
possession  of  the  drug  has  been  awarded  less  punishment  than 
the  other  two. 

But  it  is,  I  think,  obvious  from  the  magistrate's  judgment 
that  Banwari  Lai  and  Sukh  Deo  were  convicted,  because  the 
magistrate  was  satisfied  that  they  occupied  portions  of  the 
house  and  knew  that  cocaine  was  being  sold  (presumably  by 
Sham  Lai)  in  that  house  ; — in  other  words,  that  they  abetted 
the  sale  by  Sham  Lai. 

The  three  convicts  appealed  to  the  Sessions  Judge  and 
their  appeals  were  rejected.  Sham  Lai  and  Sukh  Deo  have 
apparently  accepted  the  decision  of  the  Sessions  Judge  and 
served  their  terms  of  imprisonment  and  I  am  not  now  concerned 
with  their  case.  Banwari  Lai,  however,  has  petitioned  this 
Court  on  the  revision  side  on  the  grounds  that  the  joint  trial 
of  himself  and  the  other  accused  persons  was  illegal,  and  that 
there  is  on  the  record  no  sufficient  material  to  justify  his  con- 
viction of  any  offence. 

In  my  opinion,  these  contentions  must  prevail. 

The  magistrate  convicted  the  petitioner  under  section  53  of 
the  Act  on  the  ground  (as  stated  by  the  Sessions  Judge)  that 
he  authorized  and  connived  at  the  sale  of  cocaine  in  a  house 
which  was  legally  in  his  occupation.  The  Sessions  Judge  holds, 
and  quite  rightly,  that  this  conviction  cannot  be  upheld.  The 
sale  of  cocaine,  if  it  took  place  at  all,  was  effected  in  a  portion 
of  the  house  which  was  separately  rented  by  Sukh  Deo,  and 
there  is  nothing  to  shew  that  the  petitioner  was  in  any  way 
connected  with  Sham  Lai  and  Sukh  Deo. 

The  mere  fact  that  he  was  the  lessee  of  another  part  of 
the    bouse   obviously   is  not   sufficient  to  justify   the   inference 
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that  lie  abetted  these  two  persons  in  committing  an  offence 
under  the  Act.  Admittedly  he  was  not  himself  living  in  the 
house,  and  in  point  of  fact  there  is  good  evidence  to  show  that 
he  was  not  even  in  Delhi  when  the  raid  took  place.  The  Ses- 
sions Judge  was,  therefore,  right  in  holding  that  the  peti- 
tioner's conviction  under  section  53  of  the  Act  was  erroneous. 

The  learned  Judge,  however,  finds  that  Mussammat 
Phuldei  was  the  permanent  mistress  of  the  petitioner  ;  that 
the  locked  room  which  she  occupied  and  in  which  cocaine  was 
found,  was  actually  rented  by  him  and  that  consequently 
Mussammat  Phuldei's  possession  of  the  drug  must  under  section 
27,  Indian  Penal  Code,  be  taken  to  be  the  possession  of  the 
petitioner.  He  accordingly  altered  the  conviction  to  one 
under  section  48  of  the  Act,  but  maintained  the  sentence. 

The  learned  Judge  justifies  the  course  adopted  by  him  by 
pointing  out  that  the  petitioner  was  informed  at  the  beginning 
of  the  trial  that  he  was  accused  of  offences  under  both  sections 
48  and  53,  and  while  admitting  that  upon  this  aspect  of  the 
case  the  joint  trial  of  the  petitioner  and  of  Sham  Lai  and  Sukh 
Deo  was  illegal,  holds  nevertheless  that  the  petitioner  who  raised 
no  objection  to  such  joint  trial  in  the  Court  of  the  Magistrate 
has  in  no  sense  been  prejudiced  thereby  and  that,  therefore, 
the  said  trial  can  stand 

This  view  of  the  law  is  entirely  erroneous  and  opposed  to 
the  very  explicit  ruling  by  their  lordships  of  the  Privy  Council 
in  the  well-known  case  reported  at  page  Gl  of  I.  L.  It,  25 
Mad.  (1). 

The  only  provision  of  law  which  would  have  justified  the 
joint  trial  of  petitioner  and  other  accused  persons  is  section 
'■l?)d  of  the  Criminal  Procedure  Code,  which  enacts  that  "  when 
'  more  persons  than  one  are  accused  of  the  same  offence,  or  of 
"  different  offences  committed  in  the  same  transaction,  or  when 
"  one  person  is  accu.sed  of  committing  an  offence  and  another 
"  of  abetment  of,  or  attempt  to  commit,  such  offence,  they  may 
*'  be  charged  and  tried  together  or  separately,  as  the  Court 
"  thinks  fit." 

Now,  as  I  understand  the  proceedings  in  the  Magistrate's 
Court,  Banwari  Lai  was  really  tried  for  abetment  of  the  offence 
committed  by  Sham  Lai  and  Sukh  Deo.  In  that  event  the 
trial  of  all  three  persons  jointly  would  have  been  justified 
under  section  239  of  the    Code,  but   as  I    have  observed,   and  as 

(I)  (1901)   1.  L.  R.  25    a/ad.  61  {P.    C.)  {Subrahmania  Ayyar  v.  King- 
Emperor.) 
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the    Sessions    Judge  himself    concedes,    Banwari    Lai  could  not, 
upon  the  facts  as  found,  have  been  convicted  of  such  abetment. 

If,  however  the  Sessions  Judge  is  right  in  assuming  that 
Banwari  Lai  was  tried  for  the  offence  (punishable  under 
section  48  of  Excise  Act)  of  being  in  possession  of  cocaine 
found  in  the  room  occupied  by  his  mistress,  Mussammat 
Phuldei,  then  it  is  clear  that  the  offence  for  which  he  was 
tried  was  entirely  distinct  from  the  offence  committed  by 
Sham  Lai  and  Sukh  Deo.  Nor  can  it  be  urged  that  Mussam- 
mat Phuldei's  possession  of  cocaine  was  committed  in  the 
same  transaction  in  which  the  offence  committed  by  Sham 
Lai  and  Sukh  Deo  was  committed,  for  there  is  no  connecting 
link  between  the  two  offences.  It  is  possible,  of  course,  that 
Mussammat  Phuldei  obtained  cocaine  from  those  persons,  but 
of  this  there  is  on  the  record  no  proof  and  it  is  equally  possible 
that  she  obtained  the  cocaine  elsewhere. 

Upon  the  evidence  before  me  I  must  hold  that  the  posses- 
sion of  cocaine  by  Mussammat  Phuldei  is  a  transaction  entirely 
distinct  from  the  transaction  in  respect  of  which  Sukh  Deo 
and  Sham  Lai  were  tried  and.  convicted.  She  occupied  a 
room  quite  separate  from  that  in  which  the  latter  kept  and 
sold  cocaine,  and  her  illicit  possession  of  the  drug  had  nothing 
to  do  with  the  illicit  sale  of  the  drug  by  those  persons.  On  this 
ground  alone  I  must  accept  this  petition  for  revision  and  set 
aside  the  proceedings  of  the  Courts  below. 

But  I  must  go  further  and  hold  that  upon  the  facts  found, 
there  is  in  law  no  justification  for  the  conviction  of  the 
petitioner.  Admittedly,  he  was  not  himself  in  actual  possession 
or  occupation  of  the  room  in  which  the  drug  was  found.  lb 
was  in  the  occupation  of  Mussammat  Phuldei,  and  it  was 
she  who  had  the  key  of  the  door.  There  is,  no  doubt,  evidence 
on  the  record  to  support  the  Sessions  Judge's  finding  that 
this  room  was  actually  rented  by  the  petitioner  and  that 
Mussammat  Phuldei  was  his  mistress.  But  while  it  may  be 
admitted  that  a  permanent  mistress  may  be  regarded  as  a 
"  wife  "  for  the  purposes  of  section  27,  Indian  Penal  Code,  it 
would  still  be  necessary  to  prove  that  the  possession  by  the 
mistress  was  on  account  of  her  protector  before  it  could  be 
held  that  the  latter  was  in  possession  of  articles  of  which 
the  actual  physical  possession  was  with  the  mistress.  In  the 
ordinary  course  of  things  when  a  man  furnishes  a  house  for 
his  mistress'  occupation  ho  may  reasonably  be  presumed  to 
be   in   possession  of  all  articles  therein   which   can   reasonably 
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be  inferred  to  belong  to  him  or   to  be   in    the  possession  of  his 
mistress  on  his  behalf. 

But  I  cannot  accept  the  proposition  that  this  inference 
applies  equally  to  articles  of  which  the  mistress  is  in  possession 
illegally  or  contrary  to  the  provisions  of  law.  There  is  no 
presumption  in  such  a  case  that  she  is  in  possession  on  behalf  or 
on  account,  of  her  protector,  and  especially  is  this  so  when  the 
article  in  question  is  such  that  the  latter  might  well  remain  in 
ignorance  that  it  was  in  his  mistress'  possession.  To  hold  \ 
otherwise  would  be  tantamount  to  holding  that  a  man  can  i 
always  be  convicted  when  his  wife  or  his  mistress  commits 
a  theft  and  has  the  stolen  aiticle  in  her  possession. 

The  prosecution  in  cases  of  that  kind  must  prove  some- 
thing more  than  that  the  article  was  found  in  the  possession 
of  the  wife  or  mistiess  ;  they  must  establish  facts  from  which 
a  Court  is  justified  in  presuming  that  such  possession  was  on' 
account  of  the  husband  or  protector.  That  such  must  be  the 
law  is  clear  from  the  terms  of  the  section  and  also  from  the 
fact  that  under  those  terms  a  clerk  or  servant  is  placed  in  the 
same  position  as  a  wife. 

In  the  present  case  if  Mussammat  Phuldei  had  happened 
to  be  a  mere  care-taker  charged  with  the  duty  of  looking  after  ' 
the  room  rented  but  not  occupied,  by  the  petitioner,  it  would 
have  been  impossible  to  hold  that  her  possession  of  cocaine 
was  inlaw  the  possession  of  her  employer  unless  some  further 
facts  had  been  proved  from  which  it  could  reasonably  be 
inferred  that  she  was  in  possession  not  on  her  own  account 
but  on  behalf  of  her  master.  The  fact  that  she  happens  to 
be  the  mistress  and  not  merely  the  servant  of  the  petitioner 
does  not,  in  my  opinion,  make  any  difference,  when  the  article 
in  question  is  one  of  which  she  might  well  have  been  in 
possession  on  her  own  account,  or  on  account  of  any  third 
person. 

I  accordingly  accept  this  petition  and  setting  aside  the 
orders  of  the  Court  below,  I  acquit  the  petitioner.  His  bail 
bond  is  discharged  and  the  fine,  if  paid,  will  be  refunded. 

Petition  accepted. 


August,  1914.  J  CRIMNAL  JUDGMENTS— No.  21. 


6B 


No.  21. 

Before  Eon.  Mr.  Justice  Seott-Smith. 

CROWN 

Verstis 

CHUNI  AND  BHURU— (ACCUSED). 

Criminal  Revision  No.  2129  of  1913. 

Criminal  Procedure  Code,  1898,  section  110,  (d)— obtaining  decree  by 
means  of  forged  documents. 

The  two  petititioners  were  bound  down  in  security  to  be  of  good 
behaviour  by  the  order  of  the  District  Magistrate.  The  evidence  against  them 
was  that  they  manufactured  forged  bonds  and  obtained  decrees  by  false 
and  forged  evidence. 

Held  that  the  obtaining  of  decrees  by  means  of  forged  documents  is 
neither  cheating  nor  extortion  as  defined  in  the  Penal  Code  and  the  order 
under  section  110  of  the  Code  of  Criminal  Procedure  must  therefore  beset 
aside. 

25  P.  R.  {Or.)  1884  (1),  and  28  P.  R.  {Or)  1900  (2),  referred  to. 

Held  also,  that  the  two  petitioners  could  not  be  tried  together  unless 
their  association  in  the  same  offences  was  made  out. 

Case  reported  by  A.  H.  Parker,  Esquire,  Sessions  Judge,  Hosliiarpur 

Division,  with  his  No.  1G98,  dated  the  3rd  December  191.3. 

Nemo,  for  Crovrn. 

Accused  in  person. 

The  facts  of  this  case  are  as  follows  : — 

Cliuni  and  Bhuru  are  said  to  be  habitual  cheats  and  have 
been  tried  by  the  District  Magistrate  under  section  110, 
Criminal  Procedui'e  Code. 

The  accused,  on  conviction  by  Lieutenant-Colonel  C.  P. 
Thompson,  I.  A.,  exercising  the  powers  of  a  District  Magistrate 
in  the  Kangra  District,  were  sentenced,  by  order  dated  the 
18th  October  1913  under  section  110  of  the  Criminal  Procedure 
Code,  to  furnish  bonds  of  Rs.  500  each  with  two  sureties  to  be 
of  good  behaviour  for  three  years,  or  in  default  to  undergo 
three  years'  rigorous  imprisonment. 

The  proceedings  are  forwarded  for  revision  on  the  follow- 
ing grounds : — 

The  District  Magistrate  of  Kangra  has  taken  security 
for  good  behaviour  from  Chuni  and  Bhuru,  money-lenders 
of  Kathiari  village,  under  section  110,  Cmde  of  Criminal 
Procedure.  It  appears  to  me  that  he  has  done  so  because  he 
believes  that  these  persons  habitually  commit  extortion  or 
cheating. 

(1)  25  P.  R.  (Cr.)  1884  {Ganeshi  v.  Empress). 

(2)  28  P.  R.  {Cr.)  1900  {Mahian  Mai  v.  Empress). 
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The  evidence  against  them  is  that  tliey  manufacture  forged 
bonds  and  obtain  decrees  by  false  and  forged  evidence. 

These  acts  do  not  in  my  opinion  constitute  either 
extortion  or  cheating  as  defined  in  the  Peual  Code. 

It  is  true  that  forgery  and  obtaining  decrees  by  false 
evidence  are  frequently  spoken  of  in  English  as  '  cheating  '  and 
in  vernacular  dagha,  but  in  strict  legal  parlance  such  offences 
do  not  constitute  either  cheating  or  extortion  as  defined  in 
sections  415  and  390  of  the  Indian  Penal  Code. 

I  am  of  opinion  that  these  words  as  used  in  section  110 
('0  of  the  Criminal  Procedure  Code  must  be  understood  by 
the  Courts  to  be  as  defined  in  the  Penal  Code. 

It,  therefore,  appears  to  me  that  there  is  no  evidence  that 
these  persons  habitually  commit  cheating. 

I,  therefore,  repoi  t  the  above  result  of  my  examination 
of  this  file  to  tbe  Chief  Court  under  section  438,  Criminal 
Piocedure  Code,  and  recommend  that  the  order  i^equiring  Chuni 
and  Bhuru  to  give  security  under  section  110,  Criminal 
Procedure  Code,  be  set  aside. 

The  order  of  the  learned  Judge  was  as  follows  : — 
\3th  Feby.  1914.  Scott-Smith,  J. — I   agree  with  the  Sessions  Judge  that  the 

obtaining  of  decrees  by  means  of   forged    documents    is    neither 
cheating  nor  extortion  as  defined  in  the  Penal  Code. 

In  26  i'.  R.  (Cr.)  188^  (1),  it  was  held  that  .section  HO, 
Criminal  Procedure  Code,  did  not  apply  to  the  case  of  a  person 
who  had  the  reputation  of  bringing  false  claims  upon  forged 
entries  in  account  books. 

In  28  /'.  E  (Cr.)  19ij0  (2)  it  was  held  that  an  habitual 
forger  does  not  come  within  any  of  the  classes  of  offenders 
specified  in  section  110,  Criminal  Procedure  Code,  from  whom 
security  may  be  demanded. 

The  above  rulings  are  clear  expositions  of  the  law  with 
which  I  agree. 

I  would  aLso  point  out  that  the  two  petitioners  could 
not  be  tried  together  unless  their  association  in  the  same 
offences  was  made  out. 

I  accept  the  revision  and  set  aside  the  order  of  the  District 

Magistrate  calling  upon  Chuni  and  Bhuru    to   furnish   security, 

and  discharge  them. 

Revision  accepted. 


(1)  25  P.  R.  (Cr.)  1834  (Ganeshi  v.  Empress). 

(2)  28  P.  R.  {Cr.)  1900  {Mahian  Mai  v.  Empress), 
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No.  22. 

Before  Hon.  Mr.  Justice  Rattigan. 

AHMAD  GUL— PETITIONER. 

Versus 

CROWN— RESPONDENT. 

Criminal  Revision  No.  107  of  1914. 

Criminal  Procedure  Code,  1898,  section  514  and  schedule  V,  form  10— 
forefciture  of  bond  to  keep  the  -peace— attempt  to  poison  a  person. 

Held,  that  a  bond  to  keep  the  peace  cannot  be  forfeited  under  section 
514  of  the  Code  of  Criminal  Procedure  except  on  proof  of  the  commission  of 
an  offence  involving  a  probable  breach  of  the  peace  (vide  form  10,  schedule 
V)  and  consequently  a  conviction  for  theft ,  wrongful  confinement,  extortion, 
abduction  of  a  woman  or  a  secret  attempt  to  poison  a  person  (as  in  this 
case),  not  being  offences  which  would  "  probably  "  result  in  a  breach  of 
peace,  is  not  sufficient  cause  for  forfeitm-e. 

18  W.  R.  (Cr.)  63  (1),  19  W.  R.  (Cr.)  48  (2)  and  7  P.  R.  (Cr.)  1906, 
referred  to. 

Petition  for  revision  of  the  order  of  G.  G.  Hilton,  Esquire,  District 
Magistrate,  Mianwali,  dated  the  2Svd  July  1913. 
Narkhan,  Agent,  for  petitioner. 
Nemo,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Rattigan,  J. — The  petitioner  Ahmad  Gul  was  directed,  2l8t  March  1914. 
on  the  4th  of  October  1912,  to  execute  a  bond,  with  one  surety, 
in  the  sum  of  Rs.  i^OO  to  keep  the  peace  for  the  period  of  one 
year.  The  bond  is  not  on  the  record  before  me,  but  1  presume 
that  it  was  in  accordance  with  form  10  of  schedule  V  of  the 
Criminal  Procedure  Code,  and  that  under  its  terms  the 
petitioner  bound  himself  "  not  to  commit  a  breach  of  tbe  peace 
or  do  any  act  that  might  ""probably  occasion  a  breach  of  the 
peace  during  the  said  term  "  of  one  year. 

On  the  9th  of  October  1912,  Ahmad  Gul  and  one  Muham- 
mad were  arrested  on  a  charge  of  having  attempted  to  poison 
a  person  named  Ahmad  Khan  and  under  section  1 1  of  the 
Frontier  Crimes  Regulation  the  Deputy  Commissioner  directed 
that  the  charge  against  them  should  be  referred  to  a  jirga 
for  determination.  A  reference  was  accordingly  made  and 
the  jirga  found  both  persons  guilty  of  the  offence.  The  Deputy 
Commissioner,  by  order,  dated  the  8th  December  1912,  accepted 
the  finding  of  the  jirga  and  sentenced  each  of  the  accused 
persons   to   a   term  of    seven    years     rigorous     imprisonment 

(1)  (1872j  18  W.  R.  (Cr.)  63  (Uaran\Chunder  Roy). 

(2)  (1873)  19  W.  R.  (Cr.)  48  {Zearuddin  Hoioladar). 

(3)  7  P.  R.  (Cr.)  1906  (Muhammad  v.  Emperor). 
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including  three  months'  solitary  confinement.  The  attempt 
to  murder  was  by  means  of  aconite  poison  administered  in 
honey  to  the  complainant  by  Muhammad  at  the  instigation  of 
Ahmad   Gul. 

On  the  10th  of  May  1913,  notice  was  issued  by  the 
Magistrate  of  the  ]  st  class,  Mianwali,  to  petitioner  to  show 
cause  why  his  bond  should  not  be  forfeited,  and,  though 
it  must  have  been  known  to  tlie  Magistrate  that  the  petitioner 
was  then  in  jail  serving  his  sentence,  his  order  states  that 
petitioner  has  not  filed  any  pleas,  and  has  not  even  put  in  an 
appearance.  The  bond  was,  accordingly,  forfeited  and  an  appeal 
by  petitioner  to  the  District  Magistrate  was  rejected. 

The  petitioner  has  now  applied  to  this  Court  through 
his  agent  for  revision  of  the  orders  of  the  lower  Court,  and, 
in  my  opinion,  those  orders  cannot  stand. 

In  the  first  place  I  find,  on  referring  to  the  evidence  of 
Ahmad  Khan,  complainant  in  the  case  before  the  jirga,  that 
the  attempt  to  poison  him  took  place  on  the  17th  or  18th  AsuJ, 
Sambat  1969,  which  I  find  corresponds  to  the  2nd  or  3rd 
October  1912.  Tlius  the  offence  was  committed  prior  to  the 
date  on  which  the  bond  was  executed  and  therefore  not 
within  the  term  of  one  year  from  its  date. 

Again,  it  has  frequently  been  held  that  a  bond  to  keep 
the  peace  cannot  be  forfeited  except  on  proof  of  the  commission 
of  an  offence  involving  a  bi^each  of  the  peace,  and  that  the  use 
of  the  word  "  pi'obably  "  in  form  10,  schedule  V  of  the 
Criminal  Procedure  Code,  limits  ff)rfeiture  to  cases  in  which 
a  breach  of  a  peace  is  the  "  probable,"  and  not  merely  the 
possible,  result  of  the  act  of  the  person  bound  over. 

Thus  a  conviction  for  theft  or  for  wrongful  confinement 
and  extortion  will  not  justify  a  forfeiture  of  such  bond  (18, 
WeeTcly  Reporter  (Criminal)  63,  (1)  and  19,  Weekly  Reporter 
(Criminal)  48  (2),  nor  will  a  conviction  for  the  abduction  of 
^  woman  (No.  7,   P.  R.  (Gr.)  1906)  (3). 

In  the  present  case  a  secret  attempt  to  poison  a  person 
cannot  reasonably  be  regarded  as  an  offence  which  would  probably 
result  in  a  breach  of  the  peace. 

For  these   reasons  I   accept  the  petition  and    set  aside  the 

orders  of  the  Magistrate  and  District  Magis  trate. 

Revision  accepted- 

(1)  f  1872)  18  W.  R.  (Cr.)  6."?  (Haran  Chundcr  Roy). 
(2j  (1*^73)  19  W.  R.  (Cr.)  48  {Zearuddin  Howladar). 
(3;  7  P.  R.  (^Cr.)  1906  {Muhammad  v.  Emperor). 
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No.  23. 

Before  Bon.  Mr.  Justice  Shacli  Lai. 

CROWN 

Versus 

CHIRAGH— ACCUSED. 

Criminal  Revision  No.  1669  of  1913. 

Workman  a  Liability  Act,  XIII  of  1859,  section  2  -advances  of  stores, 
not  vioney. 

Held  that  section  2  of  Act  XIII  of  1859,  does  not  ai3ply  to  advances  in 
stores  and  not  in  money. 

Case   reported  by  Major  A.  A.  Irvine,  Sessions  Judge,  Lahore,  with 
his  No.  1306  of  15th  September  1913. 

Nemo,  for  accused. 

Complainant,  Todarmal,  in  person. 

The  facts  of  this  case  are  as  follows  : — 

It  is  alleged  that  complainant  had  been  advancing  various 
sums  to  accused  at  different  times.  When  accused  left 
complainant  a  sum  of  Rs.  93-4-0  was  outstanding  against  the 
former  who  is  said  to  have  been  employed  by  the  latter  as  his 
Jamadar, 

The  accused,  on  conviction  by  Mr.  L.  A.  Bull,  exercising 
the  powers  of  a  Magistrate  of  the  1st  class  in  the  Lab  ore  Dis- 
trict, was  ordered  by  order,  dated  12th  August  1913,  under 
section  2,  Act  XIII  of  1859,  to  repay  to  complainant  the  sum 
of  Rs.  93-4-0. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  : — 

The  petitioner  has  been  ordered  under  Act  XIII  of  1859 
to  repay  a  sum  of  Rs.  93-4-0  to  the  complainant. 

It  is  argued  that  as  complainant  has  no  work  in  progress, 
following  28  Mad.  37,  only  a  civil  suit  lies.  The  complainant, 
however,  stated  that  work  was  only  closed  owing  to  the  rains 
and  desertion  of  workmen  and  would  be  re-opened  shortly. 
A  temporary  stoppage  of  this  nature  does  not  appear  to  me  to 
affect  the  case. 

As  regards  ground  2  no  receipt  for  Rs.  40  has  been 
produced  in  the  Lower  Court  and  though  I  gave  an  adjournment 
until  to-day  for  its  production  it  is  not  forthcoming.  Grounds 
3  and  4  are  general  grounds  on  which  nothing  has  been  put 
forward. 
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With  regard  to  the  complainant's  advances,  however  I 
find  that  on  28th  March  1913  the  petitioner  received  Rs.  116-8-3 
in  stores  (the  vernacular  (calls  it  "  flour,  etc.")  This  is  more 
than  the  sum  for  which  he  now  claims  (Rs.  93-4-0).  Section 
2  lays  it  doviTi  that  when  the  workman  has  received  "  money." 
I  question  if  stores  are  money  within  the  meaning  of  the  Act. 
The  Chief  Court  has  held  that  as  the  Act  is  of  a  penal  nature 
its  terms  should  be  construed  strictly.  1  therefore  forward 
this  revision. 


The  order  of  the  learned  Judge  was  as  follows  : — 
8ih  May  1914.  Shadi  Lal,  J  — The  petitioner  received  Rs.  116-8-3  in  stores 

and  not  in  cash.  It  cannot,  therefore,  be  said  that  he  received 
"  money  "  as  required  by  section  2  of  Act  XIII  of  1859.  That 
section  is,  therefore,  inapplicable  and  the  conviction  of  the 
petitioner  is  illegal.  I  accept  the  I'ecommendation  of  the 
learned  Sessions  Judge  and  set  aside  the  order  of  the  Magis- 
trate, dated  the  12th  August  1913,  convicting  Chiragh. 

Eemsion  allowed. 


Sept.  &  Oct.,  1914.]  CRIMINAL  JUDGMENTS— No   24,  gg 

No.  24. 

Before  Hon.  Mr.  Justice  Scott- Smith  and  Bon.  Mr. 

Justice  SJicidi  Lai. 

KUHMI— (Convict)— APPELLANT, 

Versus 

CROWN—RESPONDENT. 

Ciimmal  Appeal  No.  203  o£  19 li. 

Indian  Penal  Code,  sections  379,  442,  459  and  511— trespass  in  a 
building  -ichether  cattle  enclosure  is  a  building— attempt  to  steal. 

Accused  was  found  giulty  under  section  457  of  the  Penal  Code,  of  having 
committed  lurking  house  trespass  bj'  night  by  entering  the  complainant's 
cattle  enclosure  Avith  intent  to  commit  theft  of  the  cattle, 

Held,  that  the  cattle  enclosure,    which  was  merely   a  piece  of  ground 
enclosed  on  one  side  by  a  wall  and  on  the  other  three  sides  by  a  thorn-hedge,       ' 
Avas  not  a  "  building  "  within  the  meaning  of  section  442  of  the  Penal  Code, 
and  the  connction  under  section  457  was  consequently  bad. 

57  P.  R.  (Cr.)  1887  (1),  28  P.  R.  (Cr.)  1905  (2)  and  35  P.  R.  (Cr.)  1879 
(F.  B.)  (3),  referred  to. 

Held  also,  that  the  accused  was  guilty  of  the  oft'ence  of  an  attempt  to 
commit  theft  under  section  |^f  and  that  the  attempt  began  when  entry  was 
effected  into  the  enclosure  by  making  a  hole  in  the  hedge. 

Sir  James  Stephen's  Digest  of  Criminal  Law,  article  49,  referred  to. 

Appeal  from  the  order  of  P.  D,  Agneiv,  Esquire,  Sessions   Jiidije, 
*     Gujranwala  Division,  dated  21st  Jamiary  191-1. 

Radlia  Kishen,  for  appellaufc. 

Goverumeut  Advocate,  for  re-sponc'ent. 

The  judgment  of  the  Court  was  delivered  by — 

Scott-Smith,  J. — Kohmi  has  been  convicted  by  tbe  Sessions  4^7^  j/,j,  ]914. 
Judge  of  Gujranwala  of  an  offence  under  section  457,  Indian 
Penal  Code,  and  in  view  of  the  fact  that  he  has  been  convicted 
three  times  previously  of  offences  under  Chapter  XVII  of  the 
Indian  Penal  Code,  he  has  been  sentenced  to  transportation  for 
life. 

The  allegation  of  the  prosecution  is  tliat  the  aitpeihiiit 
committed  lurking  huuse  trespa.ss  by  niglit  by  ei.teiing  t!ie 
cattle  enclosure  of  Lashkar  with  the  iuLent  to  cuniuiit  tbeft  cf 
his  cattle. 

The  cattle-enclosure  in  question  is  not  attached  to  any 
house,  but  is  merely  a  piece  of  ground  enclosed  on  one  side  by 
a  wall  and  on  the  other  three  sides  by  a  thorn-hedge- 

(1)  57  P.  R.  (Cr.)  1887  (Sncha  Singh  v.  Empresi). 

(2)  28  P.  R.  (Cr.)  1905  (King-Emperor  v.  Ramzan). 
(.3j  35  P.  R.  {Cr.)  1879  {F.  B.)  [Shera  v.  Empress). 
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Tbe  first  point  raiser!  by  the  appellant's  counsel  is  that  the 
cattle  enclosure  in  question  is  not  a  building  within  the  meaning 
of  section  442,  Indian  Penal  Code,  prima,  facie  we  do  not  see 
how  the  mere  surrounding  of  an  open  space  of  ground  by  a 
wall  01'  a  fence  of  any  kind  can  be  deemed  to  convert  the  open 
space  into  a  building.  It  is  certainly  not  a  building  as  the 
term  is  usually  understood,  and  we  are  supported  by  authorities 
in  our  view  that  it  is  not  a  building  within  the  meaning  of 
section  442. 

In  57  P.  B.  1S87  (Criminal)  (1)  it  was  held  that  a  cattlefold 
or  pen  with  a  thorn-hedge  round  it  was  not  a  building.  This 
view  was  reafl&rmed  in  '28  P.  B.  1905  (Criminal)  (2)  in  which  the 
accused  had  entered  the  complainant's  cattle  pen  to  prosecute 
his  intimacy  with  a  young  unmarried  woman.  In  35  P.  B. 
]879  (F.  B.)  (3)  it  was  held  that  a  courtyard  consisting  of  a 
walled  enclosure  with  4  Iwthas  or  chambers  opening  into  it,  and 
an  outer  door  or  a  gate  leading  into  a  side  street,  was  a  building. 
That  case  is  very  clearly  distinguishable  from  the  present. 

The  learned  Government  Advocate  has  not  been  able  to 
quote  any  authority  in  support  of  the  proposition  that  the  cattle 
enclosure  in  question  is  a  building.  AVe,  therefore,  agree  with 
the  appellant's  counsel  that  the  conviction  under  section  45?, 
Indian  Penal  Code,  cannot  be  maintained. 

On  the  merits  we  see  no  reason  to  disagree  with  the 
finding  of  the  learned  Sessions  Judge  that  the  appellant  really 
did  make  his  way  into  the  cattle  enclosure,  entrance  being 
effected  by  making  a  hole  in  the  hedge,  and  Ave  also  have  not 
the  least  doubt  that  his  intention  was  to  commit  theft  of  the 
cattle.  There  are,  no  doubt,  certain  discrepancies  in  the  evidence, 
but  these  have  been  discussed  by  the  Sessions  Judge  and  we 
agree  with  him  that  they  are  not  material.  The  question  then 
remains,  of  what  offence  is  the  appellant  guilty  ? 

His  counsel  suggests  that  the  only  offence  cf  which  he 
can  be  convicted  is  that  of  Criminal  trespass  under  section  447 
Indian  Penal  Code.  Tie  learned  Government  Advocate,  on  the 
otlier  hand,  urges  that  he  should  be  convicted  of  the  offence  of 
attempting  to  commit  theft  under  sections  ^-JJ,  Indian 
Penal  Code.  Appellant's  counsel  contends  that  at  most  his 
client  had  made  preparation  for  committing  theft,  and  that  ho 
had  not  as  yet  made  any  attempt  to  commit  theft. 

(1)  57  1'.  K.  (Cr.)  1887  (Sucha  Singh  v.  Empress). 
(2j  28  P  R.  (Cr.)  1905  [Kiwj- Emperor  v.  Ramzan). 
(3;  35  /'.  R.  \Cr.)  i879  \,F.  B)  [Sliera  v.  Empress). 
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The  real  difficulty  iu  a  case  of  this  sort  arises  in  determin- 
ing, where  the  act  passes  from  preparation  into  an  indictable 
attempt. 

Sir  James  Stephen  in  his  Digest  of  Criminal  Law,  article 
49,  defines  an  attempt  to  commit  a  crime  as  "  an  act  done  with 
intent  to  commit  that  crime,  and  forming  part  of  a  series  of  acts 
which  would  constitute  its  actual  commission  if  it  were  not 
interrupted.  The  point  at  which  such  a  series  of  acts  begins 
cannot  be  defined,  but  depends  upon  the  circumstances  of  each 
particular  case." 

Applying  this  definition  to  the  present  case  we  have  no 
doubt  that  the  attempt  began  when  entry  wns  effected  into  the 
enclosure  by  making  a  hole  in  the  hedge.  This  was  the  first  act 
which  formed  part  of  a  series  of  acts  which  would  have 
constituted  an  actual  theft  if  appellant  had  not  been 
interrupted 

We,  therefore,  hold  that  the  appellant  can  be  convicted 
of  attempting  to  commit  theft  under  sections  |ff,  Indian 
Penal  Code.  We,  therefore,  accept  ihe  appeal  and,  setting  aside 
the  conviction  and  sentence,  convict  appellant  instead  of 
an  offence  under  the  aforesaid  sections  and  sentence  him  to 
1|  years' rigorous  impiisonment,  including  2  months'  solitary 
confinement. 

The  fact  that  he  has  previously  been  convicted  does  not 
make  him  liable  to  enhanced  punishment  in  the  present  case 
where  he  has  only  been  convicted  of  an  attempt  to  commit 
theft,  and  we  have  sentenced  him  to  the  maximum  term  of 
imprisonment  prescribed  for  such  an  offence. 

Apj)eal  accepted. 

No.  25. 

Before  Hon.  Mr.  Justice  Scott- Smith. 

MUHAMMAD  SIRDAR-  (Convict)- APPELLANT, 

Verstis 

CROWN— RESPONDENT. 

Criminal  Appeal  No.  271  of  1914. 

Indidn  Penal  Code,  sections  24,  464,  406  and  4.77 A.— unauthorised 
entries  in  Rexenue  Registers  made  by  Faticari- icithout  fraud  or  dishonesty. 

The  accused,  a  Patwari,  made  unauthorised  entries  m  the  khatauni 
■partal  book  and  jamahandi,?.h.e^y'wg  certain  donees  of  land  as  malikan  qabza, 
i.e.,  as  proprietors  of  their  holding  merely  without  an 3'  share  in  the  shamilat, 
•whereas  previously  they  were  shewn  as  full  proprietors.  The  deeds  of  gift 
made  no  mention  ot  the  shamilat  audit  was  therefore  a  moot  point  whether 
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tlio  gifts  covered  a  share  in  the  Khamilat  or  not  ami  prima  facie  the  new 
entries  made  by  the  accused  were  correct. 

Held,  that  as  it  could  not  be  said  that  the  accused  (who  acted  apparently 
bona  fide)  made  the  entries  with  intent  to  defraud,  or  dishonestly,  within 
the  meaning  of  section  24  of  the  Penal  Code,  he  did  not  make  a  false 
docimient  as  defined  by  section  464  nor  fraudulently  alter  any  book  or 
register  within  the  meaning  of  section  477A,  and  his  conviction  imder 
sections  466/477  A,  must  accordingly  be  set  aside. 

Appeal  from  the  order  of  T.  P.  Ellis,  Esquire,  Sessions  Judge, 
Shahpur  Division,  at  Sargodha,  dated  the  16/7/,  March  1914. 
Fazal-i-Hussain  and  Devi  Das,  for  appellant. 
B.  Bevan  Petman,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
-2QfJt  ^[<lll  lOM.  ScoTT-S.MiTir,   J. — The     appellant,   Mahammad     Sirdar,    a 

patwari,  has  been  convicted  by  the  Sessions  Judge  of  Shahpur 
of  an  offence  under  sections  'iGS/iTT-A,  Indian  Penal  Code,  and 
lias  been  sentenced  to  three  months'  rigorous  imprisonment. 

Tlie  offence  of  which  appellant  has  been  convicted  is,  to 
put  it  briefly,  that  he  made  unauthorised  entries  in  the  khatauni 
partal  book  and  jamahandi  in  regard  to  the  status  of  certain 
donees  of  land  at  Gnnjial,  namely.  Khan  Muhammad  and 
Bahadur  '  with  intent  to  damarje  the  donees  and  cause  gain  to  the 
proprietors.'' 

Tlie  words  in  italics  are  those  used  by  the  Sessions 
Judge  in  his  finding  and  it  will  be  noticed  that  no  intent  to 
defraud  or  to  cause  wrongftd  gain  or  wrongful  loss  has  been 
found  in  express  words. 

The  effect  of  the  entries  made  by  the  appellant  was  to 
show  Khan  Muhammad  and  Bahadur  as  vialikan  qabza,  i.e.,  as 
proprietors  of  their  holding  merely  without  any  share  in  the 
shamilat,  whereas  previously  they  were  shown  as  full  proprie- 
tors. 

The  deed  under  which  these  persons  acquired  their  rights 
makes  no  mention  of  the  shamilat  and  as  the  Sessions  Judge 
remarks  "  it  is  a  moot  point  of  law  as  to  whether  a  deed  of 
gift  not  specifying  the  shamilat  rights  as  going  with  the  area 
gifted  does  or  does  not  carry  with  it  the  rights  in  the  shamilat." 
Ordinarily  the  onus  would  lie  upon  a  donee  to  prove  that 
he  was  entitled  to  shamilat  when  the  deed  of  gift  is  silent  on 
the  point,  and  apparently  recognizing  the  justice  of  this  the 
Revenue  authorities  have  directed  that  in  future  cases  of  gift, 
a  gift  which  does  not  specify  the  conveyance  of  shamilat  rights 
shall  be  regarded  as  one  witliout  such  rights  and  shall  be  so 
entered  in  the  records. 
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Ifc  Avould  therefore  appear  tliat  the  proper  entry  as  regards 
the  status  o£  the  donees  in  question  should  have  been  that  they 
were  malihan  qnhza.  Upon  this  point  Mr-  Leigh,  Settlement 
Officer,  as  P.  W.  1,  stated— 

'  The  eutr}^  of  malik  qahza  may  be  a  correct  interpretation 
of  the  status  of  the  proprietors,  there  has  been  no  decision  on 
that  point.  The  essence  of  the  accused's  offence  is  that  he 
made  an  entry  in  the  jamnhandi  altering  the  recorded  status 
without  any  authority  to  do  so.' 

Ata-ul-Rahman,  ginlawar,  P.  W.  2,  was  the  principal 
witness  for  the  prosecution.  He  was  present  when  the  appel- 
lant made  the  entries  complained  of  ;  his  statement  that 
appellant  made  them  surreptitiously  without  his  knowledge  has 
been  held  b}"  the  Sessions  Judge,  and  in  my  opinion,  rightly,  to 
be  untrue. 

As  to  what  reall}'  took  place  the  learned  Judge  relied  upon 
the  evidence  of  Fatteh  Khan,  lambardar,  P.  W.  6,  who  stated 
that  '  while  the  accused  and  Ata  ul-Rahman  were  sitting 
together,  the  proprietors  (i  e,  co- sharers  in  the  holding  other 
than  the  donees)  came  to  them  with  the  deed  of  gift,  that 
after  accused  had  read  the  deed  he  pointed  out  to  Ata-ul- 
Kahman  that  KhaiT  J\Iuhammad  and  Bahadur  should  be 
entered  as  vinlihan  qahza,  that  the  girdaivar  refused  to  make 
any  alteration  '  and  then  said  to  accused  in  effect,  '  If  you 
want  to  make  any  alteration  make  it  yourself  '  which  accused 
proceeded  to  do  and  then  went  away. 

From  this  man's  evidence  and  from  the  report  P.  K.  made 
by  Ata-ul-Rahman  to  the  Naib-Tahsildar,  it  is  clear  that  there 
must  have  been  many  people  present  when  this  took  place. 
There  was  a  dispute  as  to  the  status  of  the  donees  and  the 
patwari  having  regard  to  the  deed  of  gift  and  to  the  Revenue 
rules  was  of  opinion  that  they  should  be  shown  as  malihan 
qahza;  he  wanted  the  girdawario  vaake  an  entry  accordinglj^ 
and  when  the  latter  refused  to  do  so,  he  made  it  himself. 

The  above  facts  appear  to  me  undoubtedly  to  suggest  the 
inference  that  appellant  made  the  entries  in  accordance  with 
what  he  considered  they  ought  to  be  and  not  with  any  intention 
to  defraud,  or  to  cause  wrongful  gain  or  loss  to  any  one.  Had 
his  motive  been  dishonest  or  fraudulent  he  would  hardly  have 
made  the  entries  openly  and  after  a  discussion  with  his  superior 
officer  as  to  what  they  should  be. 

The  chief  points  relied  upon  by  the  Sessions  Judge,  as 
indicating  a  dishonest  intention,  are — 

(1)  the  writing  in  the  partal  book  of  the  words  malik 
qahza  darj  hain  / 
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(2)  the  makiug  of  the  entry  in  the  javiahandi  in  ink 
instead  of  pencil  ; 

(8)  the  Sessions  Judge  says  the  entry  of  the  above 
words  in  the  partal  book  was  a  mis-statement.  This  is  so,  if  it 
was  meant  to  refer  to  tho  previous  entry  in  the  jamabandi,  but 
appellant  probably  meant  it  to  refer  to  the  entry  as  corrected 
by  him.  As  regards  the  entry  in  the  jamabandi  being  made 
in  ink  it  must  be  remembered  that  appellant  erased  it  very 
shortly  afterwards,  and  his  explanation  of  his  conduct  is 
possibly  quite  true. 

He  certainly  acted  in  flagrant  disregard  of  the  Revenue 
rules,  but  I  cannot  see  that  these  two  points  override  the 
strong  piesumption  of  bona  fides  which,  in  my  opinion,  arise 
from  the  circumstances  under  which  the  entries  were  made. 

The  Settlement  officer  thought  the  punishment  of  dismissal 
would  suffice  for  the  appellant's  infraction  of  the  rules,  and 
did  not  think  it  necessary  to  order  a  prosecution.  It  was  only 
when  a  further  charge  of  making  away  with  the  jamabandi  was 
brought  against  him,  a  charge  which  the  Sessions  Judge  finds 
was  manufactured  by  Ata-ul-Rahman  and  of  which  appellant 
was  acquitted,  that  a  prosecution  was  ordered. 

The  assessors  were  unanimously  of  opinion  that  when 
appellant  made  the  entries  he  had  no  intention  of  causing  harm 
to  any  one  and  I  have  no  hesitation  in  agreeing  with  them. 

I  have  shown  in  the  l)egiuning  of  this  judgment  that 
there  is  no  express  finding  by  the  Sessions  J-adge  that  appel- 
lant made  the  entries  with  intent  to  defraud,  or  dishonestly 
within  the  meaning  of  section  24,  Indian  Penal  Code,  in  other 
words  there  is  no  finding  that  he  made  a  false  document  as 
defined  in  section  464,  or  that  he  fraudulently  altered  any  book 
or  register  within  the  meaning  of  section  477-A. 

It  is  not  shown  that  the  making  of  the  entiies  was  likely 
to  deprive  the  donees  of  any  right  to  which  they  were  entitled, 
the  effect  might  merely  have  been  to  show  correctly  their 
status  which  was  previously  shown  incorrectly.  A  correction 
of  an  entry  in  a  Revenue  recoid  might  prevent  a  person 
getting  a  share  in  the  shamilat,  but  he  could  not  be  defrauded 
of  something  to  which  he  had  no  right.  A  main  ingredient  of 
the  offence  therefore  is  wanting,  and  even  on  the  Sessions 
Judge's  findings  I  would  hold  that  the  conviction  is 
unsustainable. 

I  accept  the  appeal  and,  setting  aside  the  conviction  and 
sentence,  acquit  appellant  and  discharge  him  fiom  his  bail. 

Appeal  accepted. 
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No.  26. 
Befure  Ron.  Mr.  Justice  Sco'l-Smith. 
MIHAN  SINGH  AND  OTHERS— (Convicts)— 
PETITIONERS, 
Versus 
CROWN— RESPONDENT. 

Criminal  Revision  No.  581  of  1914. 

Indian  Penal  Code,  section  li9—viembers  nf  a  huvfi.d  assembly  not 
liable  fur  offence  comviitlcd  by  one  of  them. 

M.  S.  and  his  party  were  ploughing  certain  disputed  land  when  the 
members  of  complainant's  party  came  up  to  iaterfere  with  them  and  to  turn 
them  out.  The  Sessions  Judge  found  that  the  latter  were  not  justified  in 
forcibly  preventing  the  ploughing  of  M.  S.'s  party  and  that,  on  the  other  hand, 
M.  S.  was  not  justified  in  striking  B  S.  (one  of  complainant's  party)  on  the 
head  and  thereby  causing  his  death. 

Held,  that  as  the  members  of  deceased's  party  ivere  the  aggressors, 
their  object  being  to  dispossess  the  other  party  from  the  land,  M.  S.'s  party 
were  perfectly  justified  in  exercising  their  right  of  private  defence  and  if 
M.  S.  exceeded  that  right,  he,  and  he  alone,  was  guilty  of  the  ofleuce  and 
section  119  did  not  operate  to  make  M.  S.'s  companions  equally  guilty  with 
hmi,  as  they  were  not  at  the  time  members  of  an  imlawful  assembly. 

Petition  for  revision  nf  the  order  of  P.  D,  Aijneio,  Esquire,  Addilional 
Sessions  Jiuhje,  Lahore,  dated  the  lAth  Febrnanj  191-1. 

Gubind  Ram,  for  petitioners. 

Nemo,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

ScOTT-S.MiTH,  J. —  There  are  three  petitioners  iu  this  case,  bth  June  19] i. 
Mihau  Singh,  Wir  S  ngh  and  Nadir  Singh.  Mihau  Singh  has 
been  convicted  of  culpable  homicide  under  secHon  301,  part  II, 
Indian  Penal  Code,  for  causing  the  death  of  Bhola  Singh  by 
striking  him  on  the  head  with  a  stick.  The  other  two 
petitioners  have  been  convicted  of  an  offence  under  section  301, 
part  II,  read  with  section  149,  Indian  Penal  Code. 

I  see  no  reason  whatsoever  to  interfei-e  with  the  findings 
on  questions  of  fact  of  the  learned  Sessions  Jud^^e.  His  finding 
in  regard  to  Mihan  Singh  is  that  he  exceeded  liis  right  of 
private  defence  by  striking  Bhola  Singh  in  the  way  he  did. 

I  directed  notice  to  issue  only  in  regard  to  Wir  S'ngh  and 
Nadir  Singh,  for,  accepting  the  findings  of  the  learned  Se.ssions 
Judge,  it  appeared  to  me  that  they  could  not  legally  l;o 
convicted  of  any  offence. 

The  Sessions  Judge  found  that  Mihan  Singh  and  his  party 
were  ploughing  the  disputed  field  when  the  members  of  the 
complainant's  party  came  up  to  inteiiere  with  them]  and  to  turn 
them  out. 
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]n  liis  judgment  the  Sessions  Judge  says  that  they,  i.e., 
the  complainant's  party,  were  not  justified  in  forcibly  preventing 
the  i)loughing  of  Mihan  Singh  and  others,  on  the  other  hand 
neither  was  Mihan  Singh,  appellant,  justified  in  striking  Bhola 
Singh  on  the  head.  Further  on  in  the  judgment  he  says, 
"  The  evidence  clearly  shows  that  all  these  six  persons  and 
"  Aror  Singh,  Avho  has  absconded,  were  gathei^ed  together 
"  with  a  common  object  :  and  though  they  may  have  been 
"  acting  in  the  right  oi  private  defence  of  their  possession  of 
"  the  disputed  land,  there  can  be  no  question  but  that  Mihan 
"  Singh  at  least  far  exceeded  that  right  of  private  defence. 
"  He  and  the  others  of  the  appellants  arc,  therefore,  guilty  of 
"  whatever  offence   was  committed  by  Mihan  Singh." 

Now,  fiom  these  findings  it  does  not  ap})(ar  that  Mihan 
Singh  and  his  party  constituted  an  unlawful  assembly.  There 
is  no  finding  that  their  common  object  was  any  of  those 
specified  in  section  1-il  of  the  Indian  Penal  Code.  On  the 
contrary,  the  Sessions  Judge  finds  that  the  members  of 
deceased's  party  were  the  aggressors,  tl.eir  object  being  to 
forcibly  dispossess  the  other  partly  of  certain  land. 

Mihan  Singh  and  his  paity  were,  therefore,  perfectly 
ju^^tified  in  exercising  their  right  of  })iivatc  defence  and  if 
Mihan  Singh  exceeded  that  light,  he,  and  he  alone,  is  guilty  of 
any  offence. 

Section  149  does  not  operate  to  make  Mihau  Singh's 
companions  ecpally  guilty  witli  him  as  they  were  not  at  the 
time  members  of  an  unlawful  assembly. 

Accepting,  then,  as  I  dcj,  the  findings  of  the  learned 
Sessions  Judge,  I  accept  the  levision  so  far  as  Wir  Singh  and 
Nadir  Singh  are  concerned,  and,  setting  aside  their  convictions 
and  sentences,  acquit  them  and  discharge  them  from  their  bail. 

The  petition  of  Mihan  Singh  is  rejected. 

licvision  accejjted. 
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Full  Bench. 
No.  27. 

Before  Eon.  Sir  Alfred  Kensington,  Kt,  Chief  Judge,  Eon.  Mr, 
Justice  Johnstone  and  lion.  Mr.  Justice  Raftigan. 
GHULAM  KADIR  KHAN- APPLICANT, 
Versus 
CROWN— RESPONDENT. 
Criminal  Miscellaneous  No  37  of  1914 
Indian  Press  Act,  I  of  1910,  sections  4  (c),  17  and  2Q— application  to  Chief 
Court  to  set  aside  order  of  forfeiture— whether  "  Local  Government"  is  includ- 
ed in   term  "  Government"— General  Clauses  Act,  X  of  1887,  section   3(21) 
and  (29j  -expressions  of  professed  loyalty  on  other  occasions —iio  ercusc. 

Held,  following  14  P.  ff.  (Cr.)  1913  (F.  Z?.)  (Ij  that  the  term  "Govern- 
ment established  by  law  in  British  India  "  as  used  in  section  4  of  tlie  Press 
Act,  includes  a  Local  Government. 

He'd  also,  that  the  Court  was  not  concerned  with  the  motives  for  writing 
the  articles  in  question.  The  point  to  be  decided  was,  whether  the  articles 
were  likely  to  bring  Government  into  hatred  or  contempt  or  to  excite  hatred 
or  contempt  against  the  Christian  subjects  of  His  Majesty  in  India. 

Held  further,  that  no  amount  of  professed  loyalty  on  other  occasions  could 
be  taken  as  nullifying  the  probable  effects  of  the  writing  contained  in  the 
articles  concerned  and  that  the  applicant  had  entirely  failed  to  prove  that 
Government  had  established  no  case  for  forfeiture. 

In  the  matter  of  forfeiture  of  security  of  "  The  Zarnindar  Printing 
Press"  Lahore.  Application  under  section  17,  Indian  Press 
Act,  1910,  to  set  aside  the  order  of  forfeiture. 

Fazal-i-Hussafn,  ManoharLal,  Badr-ud-Din,  and  Shuja-ud- 
Din,  for  appellant. 

Government  Advocate   and  Sheo  Narain,  for  respondent. 

The  judgment  of  the  Court  w.^s  delivered  by — 

Sir  Alfred  Kensingtox,  C.  J. — This  is  an  application  under  20th  June  1914, 
section  17  of  the  Indian  Press  Act,  I  of  19l(^,  to  set  aside  an 
order  passed  by  the  Punjab  Government  on  the  15th  September 
19J.3  against  the  applicant  Ghulam  Qadir  Khan,  Keeper  of  the 
Zarnindar  Printing  Press,  declaring  the  security  of  Rs.  2,000 
deposited  in  respect  of  the  said  Press  to  be  forfeited  under  sec- 
tion 4  (1)  of  the  Act  in  consequence  of  objectionable  matter 
contained  in  four  specitied  articles  of  the  Zarnindar  Newspaper 
(daily  edition).  It  is  unnecessary  to  recite  the  order  in  full  as 
both  it  and  the  articles  in  question  have  been  printed  in  the 
paper- book. 

(1)  14  P.  fl.  (Cr.)  1913  (F.  B.)  (Eiaram  Chandj.  Crown). 
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This  particular  order  of  Government  has  not  presented 
much  difficulty  to  us  and  after  hearing  Counsel  for  the  applicant 
at  great  length  we  did  not  think  it  necessary  to  call  on  the 
learned  Goveinment  Advocate  for  reply.  The  forfeiture  led, 
however,  to  mach  more  serious  measures  shortly  afterwurds, 
to  be  stated  in  our  separate  judgment,  and  it  will  be  convenient 
here  to  give  a  short  history  of  the  Zamindar  Press. 

We  aie  informed  that  the  original  owner  of  the  ZawttntJor 
Newspaper  Avas  a  brother  of  the  applicant,  named  Siraj-ud-Din 
Khan,  by  whom  the  newspaper  was  published  in  the  Gujranwala 
Distiict  from  about  1908  for  circulation  primarily  among  the 
agricultuial  community  in  matters  affecting  them.  On  the 
death  of  Siraj-ud-Din  in  1909  his  son,  Zafar  Ali  Khan,  a  gentle- 
man educated  at  AUgaih  College  and  a  graduate  of  the  Al- 
lahabad University,  became  the  Editor  and  the  principal 
proprietor  of  the  paper.  We  are  also  told  that  Zafar  Ali 
Khan  had  been  employed  in  the  Hyderabad  State  for  about 
twelve  years  from  1897  and  holds  a  pension  from  that  State  of 
Rs,  125  a  month,  and  that  he  is  now  aged  about  forty  or  forty- 
two,  BO  that  he  is  a  man  of  education,  experience,  and  pre- 
sumabl}'  of  such  mature  judgment  that  he  should  be  treated 
as  thoroughly  responsible  for  the  conduct  of  the  paper.  There 
may  be  other  proprietors  but  he  was  admittedly  the  leading 
spirit  of  the  enterprise,  with  the  active  assistance  of  his  uncle, 
the  present  applicant. 

In  1910,  Lahore  was  selected  as  the  place  for  publication 
of  the  paper  and  it  was  at  first  printed  there  by  an  indepeudent 
press.  The  character  of  the  paper  changed  so  as  to  make  it 
appeal  more  directly  to  the  educated  classes  of  the  Muham- 
madan  community,  with  a  much  larger  circulation,  and  in 
consequence  of  the  attitude  taken  by  the  Editor  or  Editors, 
security  to  the  amount  of  Rs.  2,000  was  required.  We  need 
not  go  into  detail  on  all  this,  and  it  is  sufficient  to  note  that  in 
October  1912  the  proprietors  started  publication  from  a  steam 
press  of  their  own,  making  the  necessary  declaration  about  that 
time.  We  are  told  that  shortly  afterwards  Zafar  Ali  Khan 
left  for  England  in  about  November  1912,  returning  on  the  3rd 
August  1913.  These  various  dates  may  not  be  precisely 
accurate,  but  they  aie  sufficient  to  make  the  position  clear.  It 
is  understood  that  Zafar  Ali  Khan  retained  control  of  the  paper 
during  his  absence  under  the  direct  management  of  his  uncle, 
Ghulam  Qadir  Khan,  who  is  the  declared  Keeper  of  the  Press. 

The  issues  of  the  paper  now  in  question  aie  those  of  the 
29th  July  1913,  the  26th  August  1913  (two  articles),  and  the 
28th  August  1913. 
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In  respect  of  the  first  aud  of  one  of  tbe  articles  of  the  26th 
August,  Government  have  alleged  in  te-ms  of  section  4  (!) 
(c)  of  the  Act  that  they  were  likely  to  bring  into  hatred  and 
contempt  the  Govei'nment  established  by  law  in  British  India, 
in  particular  the  Local  Government  of  the  United  Provinces, 
and  to  excite  disaffection  towards  the  said  Government. 

In  respect  of  the  second  article  of  the  26th  August,  there 
is  the  same  allegation  limited  to  contempt  as  regai^ds  Govern- 
ment and  especially  the  Government  of  the  United  Provinces, 
with  a  farther  charge  that  the  article  was  likely  to  bring  into 
hatred  the  Christian  subjects  of  His  Majesty  in  British  India. 

In  respect  of  the  a-  tide  of  the  28tli  August,  the  allegation 
is  that  it  was  likely  to  bring  Government  into  contempt,  without 
specification  of  the  Local  Government  of  the  United  Provinces, 
and  farther  to  bring  into  contempt  the  Christian  subjects  of 
His  Majesty  in  British  India. 

The  application  now  before  us  challenges  these  contentions 
of  Government  on  numerous  grounds  which  may  be  summarised 
under  the  following  heads  : — 

(1)  Grounds    1  to    14  assert   that   the   Zamindar   is   in 

general  a  strong  advocate  of  loyalty  and  good 
will  to  the  British  Government,  that  there  is 
nothing  specially  objectionable  in  these  particular 
articles,  and  (following  the  line  of  Counsel's 
argument)  that  where  the  language  used  in  these 
articles  is  too  highly  coloured,  allowance  should 
be  made  for  journalistic  exaggeration,  especially 
in  view  of  the  objects  with  which  the  articles 
were  written. 

(2)  Grounds   15  to  20   and   22    and   23  seek  to  establish 

certain  technical  defects  in  the  procedure  of 
Government,  which  have  been  scarcely  touahed 
upon  in  argument,  and  may  for  the  most  part 
be  taken  to  have  been  given  up. 

(3)  Grounds  21  and  24  practiciilly  amount  to    an   appeal 

ad  miseri  cordiam  and  apply  more    particularly    to 

the  separate  order  of  forfeiture  to  be   dealt   with 

in  our  second  judgment. 

In  our  opinion,  Counsel  for  the  applicant  has  entirely  failed 

to   establish   his    main    contention  of  the  harmless  nature  of  all 

these  articles,  and  more  particularly  so  in  respect  of   the   article 

of  the  29th  July   1913  and   the   first  of  the  two  articles  of  the 

26th  August,  in  which  there  are  numerous  expressions  which  can, 
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•we  tliink,  oulj  be  interpreted  as  deliberately  intending  to  bring 
Government,  and  especially  tbe  Local  Government  of  the  United 
Provinces,  into  hatred  and  contempt. 

"We  do  not  pi'opose  to  advertise  tbe  paper  by  quoting 
objectioDable  expressions  in  great  detail.  It  is  enough  to 
explain  that  at  the  time  when  the  aiticle  of  the  29th  July  ] 913 
was  published,  violent  agitation  was  going  on  in  the  Vernacular 
Press  generally,  of  a  certain  class,  with  the  object  of  inflaming 
popular  passion  with  reference  to  an  incident  in  connection 
,  with   a     mosque     at    Cawnpore.      The    Zamindar  undoubtedly 

shared  responsibility  with  other  papers  for  pi^omoting  the 
agitation,  but  it  is  significant  that  the  article  in  question 
was  published  only  a  veiy  few  days  before  the  well-known  out- 
break in  Cawnpore  on  the  3rd  August  1913,  which  resulted  in 
very  serious  consequences.  The  article  of  the  29th  July  was 
well  calculated  to  further  inflame  popular  passion  by  asserting 
that  Government  had  entered  on  a  career  for  demolition  of 
mosques,  and  indeed  by  saying  that  "  the  mosque  breaking 
Lieutenant-Governor  of  the  United  Provinces  "  was  shortly 
coming  to  Agra,  adding  "  let  us  see  the  turn  of  which  mosque 
comes  next."  The  te:it  upon  which  this  article  was  written  was 
an  alleged  further  grievance  about  a  small  mosque  in  Agra,  as 
to  which  it  is  now  freely  admitted,  both  that  Government  had 
nothing  to  do  with  the  aflair,  and  that  the  incident  was  eventually 
settled  to  the  satisfaction  of  the  Muslim  community.  There 
was  not  the  smallest  foundation  for  the  deliberate  assertion 
that  Government  had  entered  on  a  policy  of  mosque-destruction, 
and  in  view  of  the  highly  excited  feelings  which  were  being 
roused  at  the  time  it  is  to  our  minds  impossible  to  believe  that 
the  Editor  published  this  article  in  good  faith. 

The  first  of  the  articles  of  the  26th  August,  published  some 
three  weeks  after  the  Cawnpore  riot,  is  very  long  and  discursive. 
It  again  made  various  most  offensive  references  to  the  Lieutenant- 
Governor  of  the  United  Provinces  in  respect  of  incidents  at 
both  Cawnpore  and  Lacknow,  describing  in  highly  coloured 
language  violent  despotic  action  taken  by  the  Local  Government 
in  Lucknovv,  which  was  styled  as  more  ruinous  to  the  honour 
of  law  and  more  palpably  insulting  to  public  liberty  than  any 
which  had  been  ever  lieard  of  except  in  that  City  of  tyranny, 
Cawnpore  (mi.spriuted  as  Lucknow  on  page  6  of  the  paper 
bo'^^k).  Further  on  there  were  insultiug  suggestions  that  the 
Lieutenant-Governor  had  missed  his  vocation  and  would  have 
been  in  his  proper  place  in  the  darkest  ages  of  the  world,  as 
President  of  the  Inquibition  or  Despotic  Ruler  of  a  Tartar  Capital, 
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and  that  he  had  arrogated   to   himself   the   right  to   decide   on 
matters  of  religion. 

The  only  excuse  given  for  the  violent  language  used 
throughout  this  aiticle  is  that  a  measure  taken  by  the 
Lieutenant-Governor  in  Lucknow  was  likely  to  prevent  the 
raising  of  subscriptions  for  the  defence  or  assistance  of  the 
Sufferers  in  the  Cawnpore  riot.  Here  again,  we  consider  that 
the  whole  tone  of  the  article  and  the  nature  of  the  allegations 
made  went  much  beyond  any  legitimate  comment  on  the  action 
of  Government  and  was  directly  intended  to  bring  Government 
into  hatred  and  conrempt. 

We  here  notice  a  technical  plea  that  a  Local  Government 
cannot  be  taken  as  included  in  the  terms  "  Government  establish- 
ed by  law  in  British  India."  Having  regard  to  the  definitions 
of  "  Government  "  and  "  Local  Government  "  contained  in 
section  3  (21)  and  (29)  of  the  General  Clauses  Act,  X  of  1897, 
we  see  no  force  in  this  plea,  which  has  further  been  disallowed 
by  a  Full  Bench  of  this  Coui-t  in  the  ruling  published  as  14 
P.  R.  1913  (Cr.)  (1).  It  is  not  open  to  the  present  Full  Bench 
to  reconsider  the  matter  without  reference  to  a  Full  Court,  and 
we  do  not  think  that  there  can  be  such  doubt  as  to  the 
correctness  of  the  previous  finding  as  would  justify  us  in 
making  the  reference.     We  disallow  the  contention. 

On  our  finding  as  to  the  intention  and  effect  of  the  two 
articles  already  discussed  we  are  quite  unable  to  hold  that  the 
Local  Government  of  the  Punjab  has  acted  improperly  in 
directing  forfeiture  of  the  Rs.  2,000  security  of  the  Zamindar 
Press.  It  therefore  becomes  of  less  importance  that  we  should 
minutely  consider  the  further  articles  of  the  26th  and  the  28th 
August  1913. 

It  is  enough  to  say  that  the  first  of  these  articles  made  the 
circumstances  under  which  Turkey  had  been  fighting  in  both 
Tripoli  and  the  Balkans,  in  conjunction  with  what  was  happening 
in  India,  the  text  for  highly  coloured  representations  of  the 
antagonism  between  Christians  and  Muhammadans,  while  the 
second  attributed  to  Government  disgraceful  motives  for 
piohibiting  the  circulation  in  India  of  a  pamphlet  published  in 
Constantinople  under  the  title  of  "  Come  over  into  Macedonia 
and  help  us."  As  regards  the  former  there  were  fresh  references 
to  what  had  previously  (page  4  of  the  paper  book)  been  described 
as  the  action  of  officials  who   are  not  unlikely  to   have  lost  their 

(Ij  U  P.  R.  (CV).  1913  {F.  B.)  (Karam  Chand  v.  Croicn). 
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self-control  and  to  have  unhesitatingly  ordered  a  general 
massacre  on  the  3rd  August  at  Cawnpore,  while  as  regai'ds  the 
latter,  the  Editor  of  the  Zamindar  must  have  been  well  aware 
that  the  question  of  suppression  of  the  pamphlet  referred  to  was 
at  the  time  siih  judice  in  the  High  Court  of  Calcutta  (see  XVIII 
Cal.  Weekly  Notes,  pages  1  to  2-2). 

Whatever  the  ostensible  motives  for  these  two  articles  may 
have  been,  we  must  recognise  that  their  effect  would  be  to 
excite  either  hatred  or  contempt  against  the  Christian,  subjects 
of  His  Majesty  in  British  India,  and  we  are  concerned,  not  with 
motives  bub  with  results.  We  cannot  therefore  say  that 
Government  misapplied  the  Press  Act  in  respect  of  these  further 
articles,  though  standing  by  themselves  alone  they  might 
be  held  less  objectionable  than  the  two  articles  previously 
discussed. 

In  support  of  the  applicant  Counsel  has  under  section  20 
of  the  Act  produced  a  nu-nber  of  extracts  or  abstracts  from 
previous  issues  of  the  Zamindar  with  the  object  of  showing 
that  the  paper  is  in  general  a  strong  supporter  of  the  British 
Government.  These  extracts  have  been  separately  printed  as 
a  supplementary  paper-book.  The  learned  Government 
Advocate  was  prepared  with  a  number  of  extracts  from  other 
issues  of  the  paper  to  indicate  thab  plausible  professions  of 
loyalty  were  inconsistent  with  the  general  tone  taken  up  on 
other  occasions,  but  after  some  discussion  it  was  finally  decided 
that  the  argument  should  not  be  prolonged  by  putting  these 
further  extracts  in  evidence  so  as  to  give  opportunity  for 
discussion  of  what  is  for  the  most  part  an  irrelevant  matter. 

Our  answer  to  Counsel  on  this  point  is  that  no  amount  of 
professed  loyalty  on  other  occasions  can  be  taken  as  nullifying 
the  probable  effects  of  the  violent  writing  contained  in  the 
particular  articles  now  dealt  with.  The  cJrder  of  forfeiture 
must  stand  or  fall  by  the  terms  of  these  particular  articles, 
and  in  our  opinion  the  applicant  has  entirely  failed  to  prove 
that  Government  had  established  no  case  for  forfeiture.  The 
history  of  the  case  indicates  sufficiently  that  the  Editor  of  the 
Zamindar  had  received  previous  wai-nings. 

AVe  can  see  no  reason  for  interference  under  section  19  of 
the  Act  and  we  accordingly  reject  this  application.  We  make 
no  order  as  to  costs. 

Application  rejected' 
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Full  Bench. 
No.  28- 

Before  Hon.  Sir  Alfred  Kensingtun,  Kt.,  Chief  Judge,  Hon. 

Mr.  Justice  Johnstone  and  Hon.  Mr,  Justice  Rattigan. 

GHULAM  KADIR  KHAN— APPLICANT, 

Versus 

CROWN— RESPONDENT. 

Criminal  Miscellaneous  Application  No.  38  of  1914. 

Indian  Press  Act,  I  of  1910,  sections  4  (r).  17,  19  and  20— Court  cannot 
reduce  the  i^cnalty  inflicted  bij  the  Local  Government. 

Held,  that  it  had  not  been  shown  that  the  Government  order  was  wrong 
on  the  merits. 

Eeld  further,  that  the  Court  had  no  authority  under  section  19  to  reduce 
the  penalty,  without  setting  aside  the  order  of  forfeiture. 

In    the    matter   of^   forfeiture     of  security     of  "  The   Zamindar 

Frinti'ng   Frcss^""  Lahore,    and   also  forfeiture   of  the   Press. 

Application  under  section  \7,  Indian  Fress    Act,  1910,    to  set 

aside  the  order  of  forfeiture. 

Fazal-i-Hassain,.  Manohar  Lai,  Badr-ud-Din,  and  Slnija-ud- 
Din,  for  appellant. 

Government  Advocate,  for  respondent. 

The  orders  of  the  leai-ned  Judges  were  as  follows  : — • 

Sir  Alfred  Kensington,  C.  J. — This  is  a  further  application  20^7i  June  1914, 
under  section  17  of  the  Indian  Press  Act  in  respect  of  orders 
issued  by  the  Local  Government  of  the  Punjab  on  the  12th 
January  1914,  declaring  forfeiture  of  Rs.  10,000  deposited  as 
security  of  the  Zamindar  Printing  Press,  and  also  of  the 
Press  itself,  which  is  said  to  be  worth  from  ten  to  fifteen 
thousand  rupees.  Our  judgment  in  the  connected  case*  dealing 
with  an  earlier  order  of  forfeiture  of  Rs.  2,000  security  has 
given  the  previous  history  of  the  matter.  Shortly  after  the 
first  order  of  forfeiture  a  fresh  declaration  was  made  under 
section  5  of  the  Act,  on  deposit  of  security  for  Rs-  10,000  on 
the^4th  October  19!  3.  It  is  in  consequence  of  three  subsequent 
articles  in  the  Zamindar  (daily  edition)  of  the  19th,  20th  and 
21st  November  1913  that  this  security  has  been  forfeited, 
together  with  the  Press,  under  section  6  (i)  and  (6)  of  the  Act. 
The  applicant  is  Ghulam  Kadir  Khan,  Keeper  of  tho  Press. 

It  must  be  explained  that  after  returning  to  India  on  the 
3rd  August  1913  the  applicant's  nephew. Zafar  Ali  Khan  left 
again  for  England  in  September,   and  it   is  understood   that  he 

*Tide  p.  77  suyra. 


CRIMINAL  JUDGMENTS -No.  23.  [  Repord, 

is  still  residing  there.  The  three  articles  now  in  question  wer<3 
admittedly  written  by  Zafar  Ali  Khan  who  has  accepted  full 
responsibility  for  himself  in  a  pamphlet  before  us  bearing  date 
10th  February  1914,  styled  "  The  Indian  Press  Act,"  which 
appears  to  have  been  circulated  by  him  as  an  appeal  to  Members 
of  the  House  of  Commons.  In  this  pamphlet  Zafar  Ali  Khan 
has  given  his  own  translation  of  the  articles,  for  the  most  part 
fairly  enough,  and  has  challenged  the  right  of  Government  to 
take  drastic  measiu'es  against  the  Zamindar  in  respect  thereof. 
We  note  that  in  the  concluding  paragraph  of  this  pamphlet 
he  has  represented  himself  as  having  no  legal  remedy  in  India. 

The  order  of  Government  specifies  that  the  articles  of  the 
19th  and  20th  November  1913  are  likely  to  bring  into  hatred 
and  contempt  the  Government  established  by  law  in  British 
India,  and  to  excite  di.saifection  towards  the  said  Governnient, 
while  as  regards  the  article  of  the  21sfc  November  the  allegation 
is  that  it  is  likely  to  bring  into  hatred  and  contempt  the 
English  subjects  of  His  Majesty  in  British  India. 

The  grounds  of  the  application  before  us  challenge  these 
contentions  on  the  merits  of  the  articles  ;  allege  as  before  that 
the  Zamindar  has  acted  in  good  faith  and  has  in  general  been 
conducted  with  propriety  ;  assert  that  there  are  certain  technical 
objections  (not  pressed  in  argument)  to  the  order  of  forfeiture  ; 
and  lastly  pray  that  the  penalty  is  in  any  case  altogether 
excessive  and  should  be  reduced. 

It  is  impossible  for  us  in  considering  these  three  particular 
articles  to  shut  our  eyes  altogether  to  all  that  has  been  said  in 
our  judgment  on  the  connected  case  No.  37.*  We  may  readily 
admit  that  in  the  articles  now  in  question  the  language  used  by 
the  writer  is  of  a  less  violent  and  intempei^ate  description,  but 
after  hearing  the  reply  of  the  learned  Government  Advocate  we 
are  satisfied  that  the  whole  tone  of  these  articles  also  is  of  the 
nature  ascribed  to  them  by  the  Punjab  Government. 

The  first  of  these  articles  has  been  written  under  the  guise 
of  a  feeling  for  the  Muhamraadan  religion.  The  second  deals 
with  a  personal  grievance  regarding  the  refusal  of  the  Prime 
Minister  of  England  and  the  Secretary  of  State  for  India  to 
grant  an  interview  to  Zafar  Ali  Khan  and  others,  asked  for  by 
them  as  prominent  members  of  what  is  styled  "  The  All-India 
Muslim  League."  The  third  article  professes  to  call  attention 
to  certain  unpleasant  features  in  the  social  life  of  England  and 
subsequently    makes   general   comments  on   the  English  Press. 

I  propose  to  deal  very  shortly  with  each  of  these  articles. 

FicZe  p.     slipr  a. 
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In  the  tirst,  dated  the  19th  N'ovember,  there  is  a  phiusible 
representation  that  it  is  a  gi^eat  sin  to  express  distrust  regarding 
the  Government,  but  practically  the  whole  of  the  article  is  tnken 
up  with  suggestions  that  there  is  the  gravest  reason  for 
distrusting  the  attitude  of  Government  in  certain  matters  of 
religion.  It  is  further  alleged  that  the  Government  in  India 
has  taken  sides  with  the  Hindu  community  as  against  the 
Musalmans,  and  it  is  insinuated  that  the  latter  community  has 
been  trampled  upoi  by  the  Government  with  the  deliberate 
object  of  setting  class  against  class.  If  I  rightl}'  understand 
this  article  there  is  a  further  insinuation  that  this  attitude  has 
been  taken  up  by  Government  as  a  measure  of  repression  of  the 
Masalman  community  in  conseqnence  of  what  to:)k  place  at 
Cawnpore  in  August  last. 

As  regards  the  sf  cond  article  of  the  "iOth  November  we  do 
not  know  very  clearly  the  precise  objects  with  which  Mr.  Zafar 
Ali  Khan  and  two  oiher  members  of  the  All-India  ]\Iuslim 
League  desired  to  approach  the  highest  authorities  in  England. 
So  far  as  Counsel  was  able  to  enlighten  us  the  League  may 
consist  of  a  thousand  or  perhaps  more  members,  and  it  is 
understood  that  there  were  at  the  time  certa'n  differences  of 
opinion  between  this  League  and  a  branch  constituted  in  England 
under  the  presidency  of  a  very  experienced  and  distinguished 
Muhammadan  gentleman.  The  reply  to  the  request  made  by 
Zafar  Ali  Khan  and  others  for  an  interview  was  contained 
in  a  letter  from  the  Seci^etary  of  State  for  India,  sajing 
that  after  careful  consideration  it  had  been  decided  that  no 
public  advantage  would  accrue  from  the  interview  asked  for 
in  view  of  differences  of  opinion  held  by  different  sections  of 
the  Muhammadan  community,  and  that  the  request  could  not  be 
acceded  to.  Taking  this  refusal  as  its  text  the  article  proceeds 
to  bewail  the  misfortune  of  subjects  and  the- ill  fate  of  the 
country  whose  destinies  have  been  placed  in  the  hands  of  such 
indifferent  authorities  and  vested  in  such  self-willed  Ministers. 

We  have  no  reason  for  supposing  that  the  League  in 
qaestion  represents  anybody  beyond  its  own  members,  but  the 
article  goes  on  to  comment  on  the  contempt  shown  for  the 
feelings  of  seventy  millions  of  Indian  Musalmans  ;  to  lament 
that  the  reins  of  Government  have  fallen  into  t'ne  hands  of 
persons  who  consider  it  a  disgrace  and  beneath  their  dignity 
to  listen  to  the  representatives  of  the  subjects  of  the  British 
Crown  ;  to  make  various' comments  indicating  that  this  is  all 
of  a  piece  with  the  errors  into  which  tho  Local  and  Supreme 
Governments  have  fallen  in  India  j  and  finally  to  urge  that  the 


gg  CRIMINAL  JUDGMENTS-No.  28.  [  Record, 

reply   given     iu   England  has    i-ebuffed   the   whole  Musalman 
community  u-itli  haired  and  contempt 

"We  note  that  the  words  in  italics  have  been  judiciously 
omitted  from  the  translation  of  this  article  contained  in  Mr. 
Zafar  Ali  Khan's  pamphlet  (page  16)  but  after  referring  to  the 
original  we  find  that  there  is  no  mistake,  the  vernacular  words 
used  being  nafrat  iva  haqirat. 

The  third  article  of  21st  November  has  been  represented 
as  being  merely  an  amusing  account  of  the  impressions  of  a 
new  comer  in  a  stiange  country  ;but  I  fiud  it  difficult  to  accept 
tliis  explanation.  The  maiteis  referred  to  in  the  social  life  of 
England  are  not  those  which  would  immediately  strike  a  new 
comer,  and  in  point  of  fact  Zafar  Ali  Khan  was  not  at  the  time 
making  his  first  visit  to  England.  He  seems  to  have  gone  out 
of  his  way  to  draw  pointed  attention  to  certain  social  condition 
with  a  view  to  emphasizing  his  contention  that  a  country  where 
such  institutions  existed  is  not  fit  to  have  the  control  of 
Government  in  India. 

It  is  unnecessary  to  draw  more  pointed  attention  to  the 
passages  in  question,  which  include  an  allegation  that  England 
has  become  largely  poisoned  by  a  particular  class  of  disease. 
1  he  remainder  of  this  article  being  taken  up  with  discussion  of 
the  English  Press  is  perhaps  of  less  importance,  but  the 
contention  is  that  the  Press  has  been  taught  to  follow  the 
pi inciple  that  India  is  the  meanest  part  of  the  dependencies  of 
England  and  to  be  governed  only  by  suppressing  its  voice. 

The  explanation  given  by  Counsel  of  these  articles  is :  that 
the  fiist  was  bona  fide  intended  to  facilitate  a  settlemerat  of 
differences  between  the  Hindu  and  Musalman  communities  on 
the  basis  of  compromise  ;  that  the  second  was  intended  to 
work  up  au  agitation  in  India  with  a  view  to  recognition  of 
Zafar  Ali  Khan  and  his  associates  in  England  in  order  that 
a  number  of  telegrams  should  be  sent  to  the  Secretary  of  State 
from  every  part  of  the  country  to  the  effect  that  refusal  to 
grant  an  interview  to  Members  of  the  (so-called)  Muhammadan 
deputation  had  injured  the  feelings  of  seventy  million  Mu.salmans 
and  could  not  be  viewed  with  patience  and  forbearance  ;  and 
that  the  third  was  simply  an  amusing  article  intended  to 
improve  the  circulation  of  the  Zamindar  Newspaper.  It  is 
admitted  that  the  language  used  was  exaggerated  and  sometimes 
very  highly  coloured,  but  it  is  urged  that  all  journalists  must 
exaggerate  if   they  are  to  have  any    effect,    and  that    reasonable 
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allowance  should  be  made  for  what  is  described  as  bad  judgment 
and  bad  taste. 

I  think  it  is  impossible  to  accept  these  explanations  as 
sufficient.  The  result  oE  writings  such  as  those  in  question  in 
vernacular  newspapers  in  India  is  not  to  allay  excitement  but 
to  stir  up  fresh  trouble.  It  is  difficult  to  believe  that  the  Elitor 
was  not  perfectly  well  aware  of  this,  and  that  he  has  not 
recklessly  published  wildly  written  articles  of  the  kind  with 
that  intention,  but  we  are  not  really  concerned  with  his 
intentions. 

The  question  before  us  is,  whether  Government  is  fairly 
entitled  to  take  exception  to  writing  of  the  kind  ia  view  of  the 
results  which  are  likely  to  follow  in  India  from  violent  agitation 
in  the  Vernacular  Press.  It  appears  to  me  impossible  to  say 
that  the  Local  Government,  with  which  the  responsibility  rests 
for  determining  how  far  real  danger  arises  from  articles  of  the 
kind,  has  acted  wrongly  in  taking  these  articles  as  a  ground  for 
again  issuing  orders  of  forfeiture.  As  in  the  connected  case  expres- 
sions of  loyalty  used  by  the  Zamiudar  in  previous  issues  of  the 
paper  are  not  really  relevant  as  an  excuse,  but  it  will  be  noticed 
that  the  greater  part  of  the  extracts  published  in  the  supple- 
mentary paper-book  deal  with  articles  of  much  earlier  date,  and 
that  the  gravity  of  the  charge  against  the  paper  rests  in  the 
fact  that  in  spite  of  warnings  its  tone  has  been  becoming 
gradually  more  and  more  violent  and  objectionable. 

It  follows  that,  in  my  opinion,  and  I  believe  it  is  shared  by 
my  learned  colleagues,  the  present  order  of  forfeiture  is  not  one 
which  the  Chief  Court  should  set  aside  under  section  19  of 
the  Act. 

Tbe  only  other  point  to  be  noticed  is,  what  may  be  called 
the  appeal  ad  misericordiam.  It  is  contended  that  section  19 
gives  the  Chief  Court  authority  to  determine  whether  the  order 
of  forfeiture  is  excessive  or  not,  and  fo  reduce  it  at  discretion. 

We  are  not  aware  that  this  contention  has  ever  been  raised 
before  or  discussed  by  the  High  Courts,  and  the  learned  Govern- 
ment Advocate  has  argned  that  it  cannot  be  supported  by  the 
terms  of  section  19  of  the  Act.  VVe  think  that  this  contention 
of  the  Government  Advocate  is  correct.  The  terms  of  section 
19  are  very  explicit  and  it  is  not  in  our  power  to  read  into  them 
anything  more  than  the  Act  says.  We  have  no  jurisdiction  to 
deal  with  this  application  as  if  we  were  a  Criminal  Court  of 
Revision  considering  the  nature  of  a  sentence.  We  are  by  an 
Act  given  certain  extraordinary  powexs  of  interference,  but  these 
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powers  are   strictly   limited.     We  are   authorised  by   Statute  to 
set  aside  an  order  of  forfeiture  but  not  to  make  any  other  change. 
In  this   construction  of   our  powers    it  is  not  open    to  us,  even  if 
^       .  we   should    desire  to   do  so,   to   do  anything   more   than  either 

reject  the  application  or  set  aside  the  order  of  forfeiture  ati  a 
■whole.  We  can  make  no  discrimination  between  the  foi-feiture 
of  security  and  the  additional  forfeiture  of  the  Press  which  is 
permitted  by  the  terms  cf  section  6. 

Under  these  circumstances  it  is  no  part  of  our  duty  to 
consider  whether  the  pecuniary  penalty  involved  in  the  orders 
of  forfeiture  is  or  is  not  excessive,  and  we  decline  to  express 
any  opinion  upon  the  point. 

The  conclusion  at  which  I  have  arrived  is  that  the  Chief 
Court  should  not  set  aside  the  order  of  forfeiture  as  a  whole  and 
Ihat  this  application  should  be  dismissed.  I  would  make  no 
order  as  to  costs. 

20th  June  1914.  Johnstone,  J.— After  reading  the   above   judgment   I  find 

myself  in  entire  agreement  "with  it.  In  my  opinion  the  facts 
fully  justify  the  forfeitures  and  I  agree  that  this  Court  has  no 
power  to  reduce,  even  if  it  wished  to  do  so,  the  extent  of  the 
forfeitures. 

2Srd  June  1914.  RattIGan,  J. — I  agree  with  the    Chief  Judge,  and  accept  his 

judgment  in  its  entirety.  There  are,  however,  one  or  two 
remarks  which  I  would  like  to  add. 

The  Chief  Judge  has  stated  that  we  are  not  here  concerned 
with  the  iutentions  or  motives  of  the  wiiter  of  the  articles 
uiidei-  review  and  that  we  have  merely  to  look  to  the  results 
likely  to  ensue  fj-om  the  publication  of  those  articles.  I  quite 
agree,  but  as  Mr.  Fazl-i  Hussain,  applicant's  Counsel,  laid  great 
stress  upon  his  client's  loyalty  to  the  Emperor  and  to  the 
British  Government  of  India,  I  think  it  right  to  add,  in  order 
to  avoid  any  misapprehension  on  this  point,  that  the  learned 
Counsel  failed  to  satisfy  me  that,  despite  his  misguided  methods 
and  uufortun  .te  use  of  strong  language,  the  real  intention  of 
the  writer  of  those  articles  was  to  act  the  part  of  a  candid  but 
honest  friend  of  British  rule  in  this  country. 

Explanation  II  of  section  4  of  the  Indian  Press  Act,  1910, 
expressly  provides  that  "  comments  expressing  disapproval  of 
"  the  measures  of  Govei-nmeut  ....  with  a  view  to  obtain  their 
"  alteration  by  lawful  means,  or  of  the  administrative  and  other 
*■  action  of  the  Government  ....  or  of  the  administration  of 
"  justice  in  British  India,  without  exciting  or  attempting  to  excite 
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"  hatred,  contempt  or  disaffection,  do  not  come  within  the  scope 
'*  of  clause  (c)  "  and  no  objection  can,  or  should,  be  taken  to 
criticism  of  Government's  measures  or  actions,  if  such  criticism 
is  couched  in  proper  language  and  cannot  reasonably  be 
construed  as  likely  to  excite  hatred,  contempt  or  disaffection. 

But  Explanation  II  cannot,  and  was  not  intended  to,  cover 
cases  ■where  the  obvious  intention  of  the  "  words,  signs  or 
visible  representations  "  (to  use  the  phraseology  of  section  4  of 
the  Act)  is  to  embitter  one  class  of  His  Majesty's  subjects 
against  the  Government. 

I  have  no  desire  to  advertise  the  articles  under  impeach- 
ment by  quoting  largely  from  them  and  I  therefore  refrain 
from  setting  out  extracts  in  extenso.  But  when  the  writer  of 
the  articles,  "  Sacrifice  in  AJudhia  "  and  "  A  Political  Blunder," 
tells  his  Muhammadan  readers  that  '■  Hindus  are  being  patted 
on  the  back  while  Muha-nmadans  are  being  deprived  by  force 
of  their  legitimate  rights  ;"  that  Government  when  appealed  to, 
refuses  to  intervene  and  itself  '  tramples  '  upon  those  rights  ; 
that  the  Secretary  of  State  for  India  "  does  not  care  one  bit  for 
the  feelings  of  seven  crores  of  Indian  Musalmans  ;"  that  "  the 
reins  of  the  Government  of  Great  Britain  have  fallen  into  the 
hands  of  persons  who  consider  it  a  disgrace  and  beneath  their 
dignity  to  talk  and  listen  to  the  representatives  of  the  subjects 
of  the  Crown,"  and  that  "  the  Lieutenant-Governor  "  (of  the 
United  Provinces  of  Agra  and  Oudh)  "  and  the  Governor-General 
have  fallen  into  the  same  mistake,"  I  find  it  difficult  to  follow 
the  argument  that  the  writer  was  expressing  his  views,  possibly 
in  "  bad  taste  "  and  admittedly  with  unjustifiable  hypeibole, 
but  yet  as  an  honest  and  loyal  subject,  who  had  no  ulterior 
motives  and  whose  sole  object  was  to  raise  subscriptions  or  to 
obtain  memorials  to  the  Secretary  of  State. 

If  language  means  anything,  and  if  a  wi iter's  intentions  are 
to  be  gathered  from  the  words  used  by  him  in  his  articles  and  not 
from  protestations  of  loyalty  previously  or  subsequently  made  by 
hira,  the  intention  of  the  author  of  the  articles  to  which  T  have 
referred,  must  clearly  have  been  to  excite  resentment  on  the 
part  of  Indian  Muhamraadans  against  a  Government  which  he 
represents  as  deliberately  trampling  upon  their  rights  in  order 
to  ingratiate  Hindus,  and  through  its  responsible  members 
treating  the  Muhammadan  community  and  its  representatives 
"  with  hatred  and  contempt,"  {nafrat  wa  haqarat). 

Application  rejected. 
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Full  Bench- 
No.  29. 

Before  Hon.  Sir  Alfred  Kensington,  Chief  Judge,  Hon.  Mr. 
Justice  Johnstone  and  Hon.  Mr.  Justice  Rattigan. 

HASTA  AND  OTHERS— (Convicts)— PETITIONERS. 

Versus 

CROWN— RESPONDENT. 

Criminal  Revision  No.  189  of  1914. 

Criminal  Procedure  Code,  1898,  sections  227,  254,  255,  367  (Ij  and  403, 
{1} -whether  Court  has  power  t J  alter  the  charge  after  case  has  been  com- 
pounded. 

Held,  that  where  a  Court  has  drawn  up  a  charge  of  an  offence  compound- 
able  without  sanction  of  Coiui  and  this  charge,  having  been  read  and  ex- 
plained to  the  accused,  has  been  pleaded  to,  that  Court  should,  upon  the 
presentation  to  it  of  a  petition  of  composition  by  the  person  mentioned  in  the 
last  coliunn  in  the  table  in  section  345,  Criminal  Procedure  Code,  at  once 
accept  the  position  and  acquit  the  accused  and  has  no  power  to  alter  the 
charge  already  drawn  up. 

3  Cal.  W.  N.  322  (I),  3  Cal  W.N.  548  (2),  I.  L.  R.,  29  Cal.  72G  (F.  B.) 
(3),  referred  to. 

4  Bom.  L.  R.  718  (4)  and  U  P.  R.  Cr.,  1907  (5)  distinguished. 
Petition  for  revision  of  the  order  of  A.  H.  Brasher,  Esquire,   Addi' 

ttonul  Sessions  Judge,  Shahpur  Division,    at   Lyallpur,  dated 
the  ]2th  day  of  January  1914. 

Badr-ud  Din,  for  petitioners. 
Herbert,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

2nd  July  1914.  Johnstone,  J. — This  case  has  been  referred  to  a  Full  Bench 

as  it  appeared  to  require  careful  treatment  and  an  authoritative 
decision.  The  facts  are  simple  in  so  far  as  they  affect  the 
question  referred,  and  they  may  be  stated  thus.  On  20th 
November  1913,  seven  accused  persons  being  before  the 
Magistrate,  he  beard  evidence  and  drew  up  against  them  charges 
under  section  447  and  section  342,  Indian  Penal  Code ;  the 
offences  punishable  under  these  sections  being  compjundable. 
Accused  wore  called  upon  to  plead  and  pleaded  not  guilty. 
The  case  was  adjourned  for  further  cross-examination  of  the  pro- 
secution witnesses  and  was  still  pending  when,    on   3rd  Decem- 

(1)  (1899)  3  Cal.  W.  N  322  (Kusum  Bcwa  v.  BechuBewa.) 

(2)  (1899)  3  Cal.  W.  N  518  (Mahomed  Ismail  v.  Faiz-ud-din). 

(3)  (1902j  I.  L.  R.  29  Cal.  726   {F.  B.)   (Mir  Ahmad  Uossein  v.  Mahomed 

Askari). 

(4)  (1902)  4  Bom.  L.  K.  718  (Emperor  v.  Asmal  Hasan). 

(5)  11  /'.  R.  {Cr.)  1907  {Kino-Emperor  v.  Uira  Singh). 
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ber  1913,  complainant  put  in  a  razinama.  The  case  was  ad- 
journed to  4111  December,  on  which  day  complainant  was 
examined,  and  the  16th  December  was  fixed  "  for  argument-" 
On  that  daj  the  Court  recorded  an  order  that  the  charges 
should  have  been  under  section  147,  Indian  Penal  Code.  They 
were  therefore  altered  accordingly  ;  and,  the  oifenne  of  rioting 
not  being  compoandable,  sanction  to  the  razinama  was  refused, 
and  in  the  end  the  ]\[agistrate  convicted  all  the  accused  persons 
and  sentenced  each  to  9  months'  rigorous  imprisonment. 

In  appeal  to  the  Sessions  Ooui't  the  point  was  taken,  inter 
alia,  that,  the  complainant  having  filed  a  razinama,  the 
accuied  should  have  been  acquitted,  the  proceedings  following 
the  presentation  of  that  document  being  null  and  void.  This 
plea  the  learned  Additional  Sassions  Judge  rejected  on  the 
strength  of  a  ca?e  in  which  similar  procedure  had  been  followed 
by  a  Magistrate  and  approved  by  the  Sessions  Judge,  the  con- 
viction being  finally  upheld  by  the  Chief  Court. 

In  connection  with  this,  we  would  remark  that  that  case 
came  up  here  on  revision,  and  that  the  Judge  who  dealt  with,  it 
expressed  no  definite  opinion  on  the  correctness  of  the  proce- 
dure, but  declined  to  interfere,  apparently  because  he  thought 
substantial  justice  had  been  done.  In  the  present  instance  it 
does  not  appear  that  there  are  any  special  reasons  for  declining 
to  interfere,  and  the  point  is  one  of  importance. 

We  have  heard  Mr.  Herbert  in  support  of  the  Lower 
Court's  view  and  Mr.  Kureshi  against  it. 

The  way  we  look  at  the  matter  is  this.  Under  section 
345  (1),  Criminal  Procedure  Code,  offences  punishable  under 
section  447  and  section  3i2,  Indian  Penal  Code,  may  be  com- 
pounded by  the  person  in  possession  of  the  property  trespassed 
upon  and  the  person  confined,  respectively,  under  both  of  which 
descriptions  it  is  not  denied  that  the  present  complainant 
comes.  Then  Sub-section  (6)  says  th*at  "  the  composition  of 
"  an  offence  under  this  section  shall  have  the  effect  of  an 
acquittal  of  the  accused  "  Further,  sub-sections  (1)  and  (2) 
shew  that,  while  the  sanction  of  the  Court  is  requited  to  compo- 
sition of  offences  falling  under  certain  sections,  and  while  sanc- 
tion is  required  in  the  peculiar  circumstances  mentioned  in 
sub-section  (5),  no  such  sanction  is  required  when  the  offence 
comes  under  section  4i7  or  section  342  and  the  case  is  still 
under  trial  in  the  Court  of  first  instance.  Then  see  sections 
25  J)  and  255,  Criminal  Procedure  Code,  when  the  charge  has 
been  drawn  up  and  read  and  explained  to  the  accused  and  he 
has  pleaded,  the  "  inquiry  "  beconies  a  "  trial." 
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But  the  law  says,  as  we  liave  seen,  that  a  composition 
under  section  345,  Criminal  Procedure  Code,  shall  have  the 
effect  of  an  acquittal ;  and  we  are  of  opinion  that  the  composi- 
tion is  complete  immediately  complainant  puts  it  forwai'd  in 
Court:  cf.  3,  C.  W.  K.,  822  (I),  in  which  it  was  held  that  a 
petition  of  composition  once  put  in  cannot  be  withdrawn. 

In  short,  when  the  petition  of  composition  is  put  in,  the 
case  is  at  an  end,  and  the  Court's  sole  remaining  duty  and  sole 
remaining  function  is  to  record  a  formal  order  of  acquittal  and 
Q  to   set  the  accused  person  at  liberty.     It  should  at  once  proceed 

to  do  so,  it  being  obligatory  on  it  to  accept  the  compromise  and 
to  give  effect  to  it — see  dictum  to  this  eiiect  in  3,  G.  W.  N., 
322  (1),  already  quoted,  and  in  3,  C.  W.  N,  5t8  (2).  We  do 
not  think  at  such  a  stage  it  can  sit  down  and  consider  whether 
the  charge,  itself  as  drawn,  was  appropriate  or  not,  much  less 
l^roceed  to  altsr  that  charge  and  go  on  with  a  rase^  which  has 
wholly  passed  out  of  its  hands. 

Mr.  Herbert,  adverting  to  section  227,  Criminal  Procedure 
Code,  suggests  that  the  Court  could  under  that  section  alter 
the  charge  "  at  any  time  before  judgment  is  pronounced,"  and 
therefore  still  had  power  to  do  so  in  the  present  case  notwith- 
standing the  petition  of  composition. 

For  two  reasons,  we  are  inclined  to  withhold  onr  assent  to 
this  suggestion.  In  the  first  place,  apart  from  the  technical 
meaning  of  the  word  "  judgment,"  it  is  hardly  correct  to  allow 
a  Court,  by  a  too  liberal  interpretation  of  section  227  aforesaid, 
to  go  behind  what  the  law  has  pronounced  equivalent  to  an 
acquittal  and  to  retry  a  case  already  ended.  Section  403  (1) 
of  the  Code,  in  our  opinion,  prevents  a  retrial,  even  on  a  differ- 
ent charge,  of  the  same  persons  on  tlie  same  facts  after  an 
acquittal  still  in  force.  Secondly,  it  is  more  than  doubtful 
whether  the  final  ordei-  of  acquittal  on  a  petition  of  composi- 
tion is  a  "judgment"  (7/.  provisions  in  section  367  (1)  as  to 
"contents  of  judgment,"  and  /•  L.  li.,  XXIX  Gal,  726 
{F.B.)  (3),  where  it  was  laid  down  that  an  order  of  discharge 
by  a  Magistrate  under  section  253,  Criminal  Procedure  Code, 
upon  a  withdrawal  of  the  complaint  by  the  complainant  was 
not  a  "judgment"  within  the  meaning  of  that  section.  The 
"  discharge  "  in  that  case,  if  the  offence  was  compoundablo, 
would   have   had   the   effect  of  an  acquittal  as  here  ;  and  either 

(1)  (1899)  3  Cal.  W.  N.  322  (Kusum  Bevca  v.  Bechu  Bewa). 
{i)  (1899;  3  CaL  W.  N.  548,  {Mahomed  Isviail  v.  t  aiz-ud-din), 
(3;  (1902J  /.  L.  R.  29  Cal.  726  {F.  B.)  {Mir  Ahmad  Hossein  v.  Mahomci 
Askari), 
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way  the  applicability  of  that  ruling  fo  the  present  case  is    clear 
enough. 

Cases  like  4,  Bom.  L.  R.,  7  8  (4^,  ami  11,  P.  B.  1907 
(Criminal)  (5),  quoted  by  Mr.  Herbert  have  little  or  no  rele- 
vancy here.  In  the  former  the  police  sent  up  under  sections 
325  and  511,  Indian  Penal  Code  (compoundable  with  sanction 
of  Court)  a  batch  of  persons  exceeding  five,  whose  ofPenco, 
if  any,  certainly  came  under  section  148,  In-lian  Penal  Code 
(non-compoundable).  A  petition  of  composition  was  put  in  by 
the  complainant  and  was  allowed  ;  but  the  High  Court  properly 
pointed  out  that  the  disci  etion  allowed  in  connection  with 
section  325  had  in  the  circumstances  of  the  case  been  wrongly 
exercised,  and,  further,  that  the  real  offence  committed  was  a 
jion-compoundable  one.  The  difference  between  that  case  and 
the  present  one  lies  in  this  that,  here  charges  covering  com- 
poundable offences  had  been  actually  drawn  up  and  read  and 
expl.iined  to  the  accused  persons  and  had  been  jdeaded  to, 
while  there,  no  chaige  had  yet  been  drawn  up,  and  the  Magis- 
trate was  not  tied  down  to  the  sections  quoted  in  the  clialan, 
but  had  yet  to  consider  what,  on  the  record,  was  the  substantive 
offence  disclosed  by  the  evidence. 

In  the  Punjab  case  of  1907,  on  the  other  hand,  certain 
persons  having  been  chalaned  under  section  147,  Indian  Penal 
Code,  the  Magistrate  having  taken  no  evidence  as  yet  and  thus 
having  no  material  for  deciding  on  the  facts,  accepted  a  peti- 
tion of  composition  on  the  grohnd  that  probably  the  case 
would  turn  out  to  come  under  section  3J3,  section  324  or  sec- 
tion 325,  Indian  Penal  Code.  Naturally  the  Chief  Court 
refused  to  allow  such  an  order  to  stand ;  but  the  ease  is  clearly 
no  guide  for  us  here. 

It  is  unnecessary  to  labour  the  point  further.  "We  think 
the  answer  to  the  reference  should  be  that  where  a  Court  has 
drawn  up  a  charge  of  an  offence  compoundable  without  sanction 
of  Court,  and  this  charge,  having  been  rend  and  explained  to 
the  accused,  has  been  pleaded  to,  that  Court  should,  upon  the 
presentation  to  it  of  a  petition  of  composition  by  the  person 
mentioned  in  the  last  column  in  the  table  in  section  345,  (Crimi- 
nal Procedure  Code,  at^once  accept  the  petition  and  acquit  the 
accused  and  has  no  power  to  alter  the  charge  already  drawn  up. 

Fetition  acce^ded, 

(1)  (1902)  i\Bom.  L.  R.  718  (Emperor  v.  Asmal  Uasan), 
(2;  11  P.  /?.  {(Jr.)  1907,  {King-Enperor  v.  Uira  Singh), 
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No.  30. 

Before  Hon.  Mr.  Justice  Johnstone  and  Hon.  Mr. 
Justice  Scott- Smith. 

JAWAN  AND   WALAYAT  ALI— (Convicts)— 

APPELLANTS, 

Versus 

CROWN— RESPONDENT. 

Criminal  Appeal  No.  590  of  1914. 

Confession— retracted -value  of —in  respect  of  person  making  it  and  in 
respect  of  co-accused. 

Held,  that  the  not  result  of  the  authorities  on  the  value  of  retracted  con- 
fessions is  — 

(i)  That  it  is  not  illegal  to  base  a  conviction  upon  tha  uncorroborated 
confession  of  an  accused  person,  provided  the  Court  is  satisfied  that  the  con- 
fession was  voluntary  and  is  true  in  fact ; 

{ii}  That,  from  the  point  of  vie-.v  of  legality  pure  and  simple,  the  fact 
that  a  confession  has  been  retracted,  is  immaterial ; 

{Hi)  That  the  use  to  bs  made  by  the  Court  of  a  confession,  whether 
retracted  or  not,  is  a  matter  rather  of  prudence  than  of  law,  the  business  of 
the  Court  being  to  make  up  its  mind,  in  accordance  with  the  dictates  of 
common  sense,  whether  it  is  safe  to  believe  the  confession  or  not ; 

(io)  That  experience  and  common  sense  shew  that,  in  the  absence  of 
con'oboration  in  material  particulars,  it  is  not  safe  to  comdct  on  a  confession, 
unless,  from  the  peculiar  circimfistances  in  which  it  was  made,  and  judging 
from  the  reasons,  alleged  or  apparent,  of  the  retraction,  there  remains  a  high 
degree  of  certainty  that  the  confession,  notwithstanding  its  having  been 
resiled  from,  is  genuine  ; 
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(f)  That,  when  it  is  a  question  of  using  a  confession  against  a  co-accused 
of  the  person  confessing  and  the  Court  would  not  be  prepared  to  accept  the 
confession  2Jcr  se  as  sufficient,  the  corroboration  ought  to  be  of  the  kind  that 
cot  only  confirms  the  general  story  of  the  crime  but  also  unmistakably 

ccts  the  said  co-accused  with  the  crime. 

10  P.  R.  {Cr.)  1903  (1),  24  P.  R.  (Cr.)  1910  (2),  5  /'.  R.  (Cr.)  1911  (3\ 
I.  L.  R.  29  All.  431  (4),  153  P.  L.  R.  1910  (5),  21  P.  R.  (Cr.)  1809  (G),  I.  L.  R. 
27  Cal.  295  (7)  and  3  P.  W.  R.  1907  (8)  and  remarks  under  section  24,  Indian 
Evidence  Act,  in  Amir  All's  Law  of  Evidence,  5th  Ed.,  p.  255,  referred  to. 

TIe.ld,  applying  these  principles  to  the  present  case  that  the  retracted  l 
confession  by  accused  2  corroborated  by  his  production  of  the  axe  and  its  i. 
handle  should  be  accepted  as  against  himself  but  not  as  against  accused  1.  i 

(1)  16  P.  R.  (Cr.)  1903  (Sajjad  Uussain  v.  Emperor). 

(2)  24  P.  R.  [Cr.)  1910  (Gul  Hassan  v.  King-Emperor). 
(3;  5  P.  R.  (Cr.)  1911  (A  toy  a  v.  Crown). 

(4 1  (1907 J  I.  L.  R.  29  All.  434  (Emperor  v.  Kehri). 

•  5)  153  P.  L.  R.  1910  (lihag  Singh  v.  Emperor). 

(G)  21  P.  R.  (CV.)1889  (Crown  v.  Mussammat  Pairce). 

(7)  (1899)  /.  L.  R.  27  Cal.  295  (Queen  Empress  v.  Jadub  Das). 

(8)  3  P.  W.  R.  1907  {Mussamma\  Chandan  v.  Crown).  ^ 
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Appeal  from  the  order  of  Lieutenant' Cuhmel  C.  P.  Egertun,  Sessions 
Judge,  Uaioalpindi  Division,  dated  the  ISth  day  of  June 
1914. 

Fazal  Ilabi,  for  appellants. 

Government  Advocate,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — ■ 

Johnstone,  J.— Two  men,  Jawan  accused  1  and  Wilayat  Ali  13^7^  August  1914 
accused  2,  have  been  convicted  under  section  302,  Indian  Penal 
Code,  of  the  murder  of  one  Shakar,  on  10th  March  last,  the 
former  being  sentenced  to  death  and  the  latter  to  transportation 
for  life.  The  learned  Sessions  Judge  calls  the  latter  punishment 
penal  servitude,  but  he  no  doubt  means  what  we  have  said. 
They  have  both  appealed  and  we  h.ave  heard  Mr,  Fazal  ELahi 
on  their  behalf  and  the  learned  Government  Advocate  on  behalf 
of  tlie  Crown. 

According  to  the"  prosecution  these  two  men  intercepted 
Shakar  on  his  way  home  at  a  certain  Kassi^  a  mile  or  so  from 
his  and  their  village  Find  Dakhili  Marigala,  Tahsil  Kahuta, 
District  Rawalpindi,  and  took  him  on  a  certain  pretext  down 
the  ravine  to  a  convenient  spot,  where,  taking  him  unavva;  es, 
first  accused  1  struck  him  from  behind  with  an  axe  below  the 
right  jaw,  felling  him  to  the  ground,  whereupon  accused  2, 
at  the  instance  of  accused  1,  fractured  his  skull  by  a  blow  with 
the  back  of  an  axe  on  the  forehead.  Accused  2  followed  this 
up,  the  handle  of  his  axe  having  broken,  by  another  blow  on 
the  head  with  a  stone,  and  finally  accused  1  struck  him  again 
with  the  back  of  his  axe  and  with  stones  This  is  said 
to  have  happened  on  Tuesday,  March  iOth,  1913,  late  in  the 
afternoon,  and  tho  reason  for  the  outrage,  as  stated  or  sug- 
gested, was  two-fold :  deceased,  who  had  recently  returned 
from  Burma  from  service  in  the  Royal  Artillery,  had  deposited 
Rs,  300  with  accused  1,  who  is  said  to  have  wished  to  avoid 
repayment;  and  further  accused  1  is  said  t)  have  had  a 
liaison  with  P.  Yf .  2,  the  young  wife  of  deceased  whom  the 
latter  had  married  two  months  befoi^e  his  departure  for  Burma 
five  3'ears  before  the  murdei\  Accused  1  and  deceased  are 
cousins  on  both  the  mother's  and  father's  side,  and  accused  2  is 
first  cousin  of  accused  1,  and  is  supposed  to  have  joined  accused 
1  in  the  affair  at  his  request  without  promise  of  reward,  merely 
out  of  friendly  feeling. 

The    body  was    not  found    until  it    was    accident ly    seen  on 
Friday,    13th    March,   by    Allahdad,  P.  W.  21,    who  observed  a 
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stick  lying  near  it  and  a  handkerchief  some  way  off  and  who 
scut  a  message  to  the  zatlJar,  Report  was  made  at  the  Thana 
at  2  a.  m.  on  14th  AJorch  and  the  police  duly  arrived  at  5  a.  m. 
We  may  say  at  once  that  there  is  no  doubt  whatever  as  to  the 
identity  of  the  corp.se  or  as  to  the  cause  of  death,  for,  though 
somewljafc  decomposed,  it  had  i  ot  been  mangled  by  bird  or 
animal.  No  suspects  were  named  at  that  time.  Footprints 
were  noticed  near  the  spot  and  covered  up,  and  according  to  the 
police  dial ies,  one  Allah  Rakha,  tracker,  compared  the  tracks 
with  those  of  the  two  accused  and  with  deceased's  shoes  and 
found  correspondence  ;  but  appai^ently  the  police  must  have 
had  doubts  on  the  subject,  for  they  sent  up  no  track  evidence 
with  the  chalan.  In  our  opinion  the  accused  are  entitled  to 
lake  this  as  a  point  in  their  favour. 

We  Lave  carefully  examined  the  record  and  we  fii:d 
against  the  accused  poisons  the  following  evidence,  namely— 

(o)  The  confession  of  accused  2,  implicating  equally  himself 
&,nd  accused  1,  n^ade  in  the  Committing  Couit  on  3rd  Api'il, 
hut  retracted  at  the  trial. 

(b)  Depos'tion  of  Dost  Muhammad,  P.  W.  6,  who  says  he 
ti  et  the  accused  persons  and  deceased  together  where  the  load 
Crosses  the  Kassi  and  saw  them  go  off  down  the  latter. 

((•)  Depositicn  of  Muhammad  Hasan,  P.  W.  4,  a  boy  of  12, 
\vlio,  with  tiie  two  accut-ed,  is  -raid  to  have  been  the  only  herds- 
men in  the  vilhige,  and  who  tfstities  that  on  the  fatal  afternoon 
the  !iC(U.sed  at  di(jaivda  left  him  in  cliarge  of  their  flocks,  say- 
l^^g  they  had  to  go  home  to  eat,  and  never  returned,  the  boy, 
according  to  practice,  taking  home  their  flocks  for  them. 

1.  Blarle  of  an  axe.  2.  Piece  of  (ri)  The  production  of   the 

handle   thereof.     3.   Three  pice.         ^.  ,  ^.        -,..■, 

4.  Three  more  pieces  of  aforesaid  artn  Ies    mentioned  m   the  margin 

handle :     tree  P.  W.  23.  ]jy  accused  2. 

{(')  The  presence  of  blood  on  certain  tilings,  see  later  in 
this  judgment. 

(/')  The  pi  escnce  of  colouring  ma' Ler  of  blojd  on  certain 
other  things,  see  later  on. 

(//)    Evideice  of  motive. 

The  decision  of  the  case  seems  lo  u.s  to  depend  almortt 
entirely  on  {n)   luid  {d),    the    confession    of    accused    2  and  hi.s 
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action  in  connection  with   liis    confession.     We  have    heard    an 

16  P.'R.  1903  (Cr.)  (I),  24  P.  R'     argument  on  the  value  of  ret:  acted 

}^^^T^^r-^i^^\-ifV^u^\\i^,{^     confessions,    and    have    consulted 

[o<,  I.  Li.  R.  A\1X   Ail.  434:  (4), 

153  P.  L.  R.  Volume  10  (5),  21     the    rulings   noted  in  the  margin 

ZA^'7fcL^?9fS^  3'pV'f     ^'^'^    ^1^°    *^^     remarks*     under        *Page  255,   5th 
1907  (8).     ■  ■  '         ■     ■     ■     section  24,    Indian  Evidence  Act,     ^'^^"°°' 

in  Ameer  All's  valuable  work  on  the  Law  of  Evidence  in  India. 
The  net  result  of  the  aathorities  seems  to  he  this  :  — 

(i)  That  it  is  not  illegal  to  base  a  conviction  upon  the  un- 
corroborated confession  of  an  accused  pera^n,  provided  the 
Court  is  satisfied  that  the  confession  was  voluntary  and  is  true 
in  fact ; 

(i'i)  Th^i,  from  the  poiiit  of  view  of  legality  picre  and  simple, 
the  fact  that  a  confession  has  b-^en  retracted,  is  immaterial  ; 

(m)  Tbat  the  use  to  be  made  by  the  Court  of  a  coufessi 'n, 
whether  retracted  or  not,  is  a  matter  rather  of  prudence  than 
of  law,  the  business  of  the  Court  being  to  make  up  its  mind, 
in  accordance  with  the  dictates  of  common  sense,  whether  it  is 
safe  to  believe  the  coofession  or  not  ; 

{iv)  That  experience  and  common  sense  shew  that,  in 
the  absence  of  corroboration  in  material  particulars,  it  is  not 
tafe  to  convict  on  a  confession,  unless,  from  the  peculiar 
circumstances  in  which  it  was  made,  and  judging  fiom  the 
reasons,  alleged  or  apparent,  of  the  retraction,  there  remains 
a  high  degree  of  cei-tainty  that  the  confession,  notwithstanding 
its  having  been  resiled  from,  is  genuine  ; 

(r)  That,  when  it  is  a  question  of  using  a  confession 
against  a  co-accused  of  the  person  confessing  and  the  Court 
would  not  be  prepaied  to  accept  the  confession  perse  as  sufficient, 
the  corroboration  ought  to  be  of  the  kind  that  not  only  confirms 
the  general  story  of  the  crime  but  also  unmistakably  connects 
the  said  co-accused  with  the  crime. 

It  is  clear,  therefore,  that  no  part  of  the  evidence  in  the 
case  must  be  lost  sight  of,  and  we  proceed  to  discuss  first,  the 
evidence  of  motive  for' t ho  ciime.  As  regards  accused  2  no 
motive  appears  except  perhaps  the  influence  of  accused  1,  as  near 
kinsman    and    friend,     causing   accused    2   to    appropiiate    the 


(Ij   16  P.  R.  {Or.)  1903  (Sajjad  Ilin^min  v.  Emricror), 
(2)  24  P.  R.  (Cr.)  1910  iGul  Has.^un  v.  King-Emperor). 
(3j  5  P.  R.  (Cr.)  1911  (Alaya  v.  Crown). 
(4;  (1907)  1.  L.  R.  29  All.  434  (Emperor  v.  Kehri). 

(5)  153  P.  L.  R.  1910  (Bhng  Singh  v.  Emperor). 

(6)  21  P.  R.  (Cr.)  1869  {Crown  v.  Mm.^amvjctt  Paircc). 

»7j  (1899)  I.L.  R.  27  Cal.  295  (Queen  Empress  v.  Jadub  Das), 
(8;  3  /'.  W.  R.  1907  {Musiammat  Chandan  v.  Crown). 
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desires  of  acca.seJ,  as  his  own.  Taking,  first,  tlie  alleged 
passion  of  actused  1,  for  deceased's  wife,  we  Lave  on  the 
record — 

(1)  Her  statement  that  accused  1  once  accosted  her,  the 
implication  beirg  that  he  made  some  improper  proposal,  which, 
being  repelled,  he  never  troubled  her  again  ; 

(2)  The  statement  of  Hashmafc  Ali,  K  W.  3,  that  the 
lad}"  complained  to  him  of  molestation  by  accused  1 ,  but  never 
complained  again  after  witness  had  remonstrated  with  him  ; 

(3)  The  statement  of  Garaan,  P.  W.  22,  that  he  "  never 
heard  any  breath  of  scandal  "  with  respect  to  the  lady  and 
accused  1  ; 

(4)  The  statement  by  accused  2  in  his  confession  that 
accused  1  had  an  illicit  intimacy  with  the  lady  ; 

(5)  The  fuither  stitenient  of  Hashmat  Ali,  when  asked 
why  he  suspected  the  accused  1,  that  he  did  so  "  for  the  sake 
of  the  money",  making  no  mention  of  the  alleged  liaison. 

Now  this,  taken  as  it  stands,  appears  to  us  rather  a  slender 
foundation  for  the  theory  that  accused  I  was  so  consumed  by 
passion  for  the  lady  as  to  plot  a  brutul  muider  in  order  to  get 
the  husband  out  cf  the  way.  It  is  easy  for  the  learned  Govern- 
ment Advocate  to  suggest  that  all  these  witnesses  are  trying 
to  minimise  the  matter,  but  after  all  we  must  go  by  the  record 
and  we  cannot  see  that  we  have  sufficient  indication  here  of 
motive  for  a  murder- 

We  turn  next  to  tlie  matter  of  the  money.  This  need  not 
take  us  long.  The  fact  of  deposit  of  the  money  with  accused 
may  be  true  or  not.  All  one  can  say  is  that,  if,  on  the  evidence 
before  us,  deceased  had  suei  accused  1  for  it,  it  is  doubtful 
whether  any  Court  would  have  given  him  a  decree.  But  even 
if,  for  the  sake  of  argument,  wo  concede  the  faot  of  deposit,  we 
find  absolutely  no  evidence  that  accused  1  was  making 
difficulties  about  repayment.  Hashmat  Ali  aforesaid  seems  to 
have  been  nervous  about  tlie  repayment  —see  his  evidence  and 
the  post  card,*  lOxhibit  1'.  ¥.,  b;it  wo  fail  to  sec  how  this  is  any 
evidence  agi'.iiist  accused  1.  The  witne.ss  has  not  ventured  to 
explain  why  he  thought  accused  ]  was  going  to  embezzle  the 
money,  and  we  have  not  a  tittle  of  evidence  that  deceased  or 
any  one  else  ever  demanded  the  money  from  accused  1,  or  that 
he  ever  expressed  any  intention  of  refusing  refund,  or  that  he 
had  spent  the  money.  Here  too,  of  course,  it  can  be  argued 
that   there    is  a   conspiracy  of   silence  ;  but    we    have    only  the 
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record  to  go  upon.     It  is  fairly  clear,  therefore,  that  no  adejjuate 
motive  for  the  murder  is  made  out. 

We  turn  next  to  the  circumstances  leading  up  to  the  con- 
fession by  accused  2 — see  evidence  of  P.  "W.  2.3,  the  Thanadar, 
On  ]4th  the  house  of  accused  1  was  searched  and  next 
day  that  of  accused  2,  in  neither  case  anything  incrimi- 
nating being  found.  On  14th  from  the  pe:son  of  accused 
1  were  taken  a  safa  and  Tmr'a  which  appeai^ed  to  be 
bloodstained.  On  16th  the  loin  cloth  of  one  Husain,  also  a 
suspect,  and  the  tuiban  and  loin  cloth  of  accused  2  were  taken 
over  as  having  suspicious  marks.  K'ext  day  at  2  p.  m.  the 
Tiurta  of  Bakar,  another  suspect,  was  taken  over,  and  an  hour 
later  the  report  of  the  2^ost  mortem  examination  arrived.  Soon 
after  that  it  was  learnt  that  P.  W.  6,  Dost  Muhammad,  was 
saying  he  had  seen  the  accused  and  deceased  together  in  the 
Kassi,  and  at  6  p.  m.  he  made  a  statement.  Next  morning  18th 
!March,  accused  2  made  a  rletaikd  statement  to  the  Tlainadar, 
confessing  the  crime  and  implicating  accused  J,  but  no  statement 
seems  to  have  been  made  to  a  Magistra  e  until  3rd  April,  11 
days  before  committal  to  the  Sessions.  The  Committing  Magis- 
trate did  not  examine  accused  2  again  nor  even  take  his  plea, 
and  we  are  therefore  uncertain  what  his  attitude  in  that 
Court  was. 

The  history  of  the  matter  thus  se.ms  natural  enough. 
There  was  a  gradual  accumulation  of  evidence  culminating 
in  the  statement  of  P.  W.  6  ;  end  accused  2,  seeing  danger 
approaching  and  thj  net  closing  in  on  him,  may  have  thought 
the  game  was  up  and  that  ha  m'ght  gain  and  could  not 
lose  by  helping  tho  pol'ca  and  telling  a  tale.  \Yo  a*e 
inclined  to  look  upon  tho  confession  as  purely  voluntary, 
corroborated  as  it  is  by  the  production  of  the  axe  and  its 
handle,  though  we  are  not  incrned  to  attach  too  much  im- 
poitance  to  the  evidence  of  P.  W.  6  ;  but  this  must  not 
blind  ns  to  the  distinction  between  the  effect  of  the 
confession  as  against  accused  1  and  accused  2,  respectively. 
We  may  note  at  once  here  that  we  look  upon  the  matter 
of  the  production  of  axe  and  handle,  (d)  above,  as  peculiarly 
valuable,  for  the  story  of  the  different  pieces  of  the  handle 
is  hardly  one  that  could  have  been  invented,  the  bury- 
ing of  one  piece  in  the  jtmgle  as  being  blood-stained 
and  tho  consignment  of  the  other  two  pieces  to  his  stock 
of  firewood  having  the  stamp  of  truth  on  it,  and  the  axe 
head  was  produced  from   a   holg  iu  the  ground  in  the  inner 
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courtyard   oj    Uinir,     acciusd   2's   tmcle,  wli  >re    it    could    hardly 
have  beon  put  by  an  enemy  or  by  the  police. 

Taming  nest  to  the  d-^positions  of  Dost  Muhammad  and 
Muhammad  Husain,  (6)  and  (c)  abovp,  all  we  can  say  is  that 
they  may  be  true  ;  but  against  them  both  is  the  fact  that 
*17th  and  iSth.  they  did  not  come  forward  very  promptly*  and  the  lattei''s 
March,  respectively,  statement  does  not  cir-y  u3  far.  Dost  Muhammad  admits, 
without  explanation,  that  he  was  coming  fiom  Daud  Gali  to 
Mohra  Nangrial  at  the  time  and  that  he  did  not  take  tho 
natural  "  main  road''  between  thos^  two  places  but  another 
route  ;  and  while  before  the  Committing  Magist''ate  he  sa'd 
accused  1  had  an  axe  with  hira,  in  the  Sessions  Court  he 
said  he  "  saw"  that  accused  I  "  had  nothing."  Lastly,  he 
contradicts  the  Tlianadar  by  saying  that  for  6  days  ho 
came  befo'e  him  and  was  questioned  and  sai  invariably 
that  he  knew  nothing,  the  Thmalar  denying  that  he  never 
spoke  to  him  till  the  17th  These  facts  so^m  to  us  to  depriva 
the  deposition  of  Dost  Muhammid  of  nearly  all  value. 

We  need  not  trouble  about  the  pice  produced  by  accused 
2,  as  the  case  is  complete  against  him  without  that,  and 
the  other  accused  is  not  aifected  ;  but  to  complete  our  survey 
a  few  words  are  necessary  about  the  blood-stained  articles- 
see  Chemical  Examiner's  Report  at  page  4,  paper-book- 
Mammalian  blood  was  found  on  Bjiker's  "  sweater,"  and  on  the 
pieces  of  axehandle,  and  colouring  matter  of  blood,  not  as 
Mr.  Fazal  Ilahi  would  have  it,  merely  some  reddish  stufB 
on  a  cliadar  (also  called  safa)  and  hitrta  of  accused  1,  on 
a  cliadar  of  Hassain's,  and  on  the  axe-head.  Where  the 
other  evidence  is  strong,  evidence  of  blood  on  clothes  may 
sometimes  afford  useful  support  to  a  case,  but  here  it  is 
noticeable  that  neither  of  the  lower  Courts  asked  accused  1 
to  explain  how  blood  came  to  be  on  his  things  and  we  are 
not  disposed   to  attach  much  importance  to  the  incident. 

Looking  at  the  whole  case  as  stated  above,  we  are 
driven  to  the  conclusion  that  accused  2  was  certainly  one  of 
the  murderers,  if  there  were  more  in  it  than  one.  We  can 
see  no  other  explanation  of  his  confession  to  the  Commit- 
ting Magistrate  and  of  his  production  of  the  axe  and  its 
handle.  We  are  by  no  means  satisfied  of  the  guilt  of  accused  1. 
Putting  aside  the  depositions  of  Dost  Muliammad  and  Muham- 
mad Hasan  and  holding  adequate  motive  not  made  out,  we 
have  really  nothing  against  him  but  the  confession  of  the 
co-accused   and     tho   existence   of   blooJstaina    on     hurta     and 


November,  1914.  ]  CRIMINAL  JUDGMENTS-No.  31.  101 

It  may  seem  at  first  sight  a  little  inconsistent  to 
accept  the  confession  as  true,  qioa  aceased  2  himself  and 
to  reject  it  as  unworthy  of  reliance,  qua  accused  1  ;  but  a 
moment's  reflection  will  suffice  to  show  that  this  is  not  so. 
We  are  satisfied  that  accused  2  was  one  of  the  murderers, 
his  story  and  conduct  prove  this.  But  there  is  always  a 
possibility  that,  for  reasons  unknown  to  us,  he  may  hav  e 
falsely  implicated  accused  I,  perhaps  to  screen  some  one  else  ; 
and  the  reason  why  it  is  unsafe  and  unfair  to  accept  accused 
2's  denunciation  of  accused  1  as  gospel  truth  is,  that  accused 
2  was  not  on  solemn  affirmation,  and  his  story  was  not  and 
could  not  be  tested  by  cross-examination,  and  is  therefore 
not  so  valaable  as  even  an  approver's  story  would  be.  The 
wording  of  section  30,  Indian  Evidence  Act,  shews  that  the 
Legislature  has  fully  recognised  this  aspect  of  the  matter. 
Accused  2  may  have  told  the  story  correctly  enough  except 
as  to  the  name  of  his  comrade,  who  may  have  been  one  of 
the  snspects,  Baker  and  Hussain,  or  some  other  man  not 
known  to  us. 

We  therefore  accept  the  appeal  as  regai^ds  Jawan  ac- 
cused, and  acquit  him,  and  we  reject  the  appeal  as  regards 
accused  2,  Wilayat  All.  In  our  opinion  the  latter  has  been 
lucky  in  escaping  the  death  penalty  ;  but  we  do  not  Intend 
to  interfere  in  this  connection,  as  Government  does  not  press 
for  enhancement. 

Appeal  accepted. 

No.  31. 

Before  Eon.  Mr.  Justice  Johnstone  and  Hon.  Mr, 

Justice  Scott-Smith. 

NAWAB  AND  DULLAH— (Convicts)— APPELLAKTS 

Verstis 

CROWN— RESPONDENT. 

Criminal  Appeal  No.  206  of  1914. 

Indian  Penal  Code,  section  300,  clauses  1 — i— murder — intention. 

The  two  accused,  brothers,  between  whom  and  the  deceased  and  Ms  son 
was  bad  feehng,  came  upon  the  deceased  in  the  fields  and  setting  upon  him, 
beat  him  with  sticks  so  severely  that  he  died  within  a  few  minutes,  no  less 
than  14  ribs  being  fi-actui'ed  resulting  in  ruptm-e  of  both  limgs  and  of  the 
spleen — the  Sessions  Judge  found  the  accused  guilty  of  murder  vuider  the 
fourth  clause  of  section  300  of  the  Penal  Code. 

Held  by  the  Chief  Court,  that  the  crime  fell  under  the  first  or  second 
clause  of  section  300  of  the  Penal  Code,  as  the  intention  was  clear  whether  to 
kiU  or  to  causj  dangerous  injmy  and  thus  the  case  was  taken  out  of  the 
purview  of  clause  4  which  applies  t)  cases,  in  which  there  is  no  wish  to  kill 
or  to  hurt. 
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Appeal  from  the  order  of  B.  77.  Bird,  Esquire,  Additional  Sessions 
Judge,  Gujramvala  Livision,  dated  the  \lth  day  of  Febrti' 
ary  1914. 

Muhammad  Mir,  for  appellants. 

Manohar  Lai,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

loth  August  19]  i.  Johnstone,  J. — Nawab  and  Dullnh  were  placed    before   the 

Sessions  Court  of  Gujranwala  (Additional)  charged  with  the 
murdei',  on  12th  June  1913,  of  Allah  Bakhsh,  alias  Ilahia.  The 
assessors  found  Nawab  guilty  but  absolved  Dullah.  The  learned 
Sessions  Judge,  however,  found  both  men  guilty  and  sentenced 
both  to  transportation  for  life.  He  brought  the  case  under  the 
fourth  clause  of  section  300,  Indian  Penal  Code,  and  apparently 
this  was  the  reason  for  not  inflicting  the  extreme  penalty  ;  to 
this  subject  we  shall  return  later. 

Both  convicts  have  appealed  and  we  have  heard  the  case 
fully  argued  by  Mr.  Muhammad  Mir  for  the  appellants  and 
by  Mr.  Manohar  Lai  for  the  Orown,  with  the  result  that, 
notwithstanding  tho  minute  and  careful  arguments  of  the 
former,  our  opinion  is  that  both  the  appellants  are  guilty. 

The  case  for  the  Crown,  briefly  put,  is  that  there  was  bad 
feeling  between  the  appellants,  who  are  brothers,  and  the 
deceased  and  his  son  Khudadad,  that  two  days  before  the  murder 
Khuda  Dad  and  his  cousin  Ghulam  Rasul  had  had  a  fight 
with  Nawab,  appellant,  over  the  lopping  of  their  trees  by  the 
appellants  and  had  beaten  Nawab,  that  on  12th  June  191.3  the 
appellants  came  upon  deceased  in  the  fields  and,  setting  upon 
him,  beat  him  with  sticks  so  severely  that  he  died  within  a  few 
mniutes,  no  less  than  ]  i  ribs  being  fractured,  resulting  in 
rupture  of  both  lungs  and  of  the  ^spleen- 

The  medical  evidence  is  clear  and  is  quite  in  keeping  with 
the  testimony  of  the  *'  eye-witnesses  "  who  are  five  in  number. 
Of  these  the  most  important  are  the  three  boys  Nawab  (7), 
Sardara  (12)  and  Ranjha  (7),  P.  W.  4  to  6,  who  were  in  the 
immediate  neighbourhood  pasturing  cattle,  and  whose  stories 
are  clear  and  consistent  as  to  the  actual  occurrence.  Their 
outcries  brought  on  the  scene  the  two  adult  eye-witnesses, 
Fakiria  (P.  W.  7)  and  Rahmat  (P.  W.  8),  who  from  a  distance 
saw  the  beating  going  on,  and  whose  stories  are  aLso  prima  facie 
straightforward  and  substantially  uniform. 

We  have  said  there  were  five  eye-witnesses,  though 
the  prosecution  have  added  Khudadad  J^fores^iiid,   P.    W.    3,   afi 
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we  have  grave  doubts  about  bis  baving  seen  tbe  actual  beating 
of  bis  father,  our  reason  being  that,  wben  be  made  tbe  "  first 
report  "  at  the  Tbana  some  3  hours  after  the  affair,  be  said 
plainly  that  he  was  at  the  village  when  the  news  of  the  outrage 
reached  him  (not,  as  he  says  in  Court,  at  the  Kbasianwala 
well  with  P.  W.  7  and  8),  and  that  when  he  arrived  on  the 
scene  bis  father  was  dead.  We  think  this  is  sufficient  ground 
for  holding  that  he  was  really  no  eye-witness,  but  that.^n 
his  not^unnatural  zeal  agavnst  tbe  murderers  of  his  father,  be  _ 
has  pretended  to  have  seen  the  actual  affair  and  b^s  p^rsuaded^___ 
his  fellow -witnesses  to  qoio^erate  in  tbe  pretence- — 

The  above  case  has  been  attacked  by  tbe  learned  Advocate 
for  the  appellants  on  various  grounds.  He  first  complains 
that  tbe  eye-witnesses  are  related  to  tbe  deceased,  but  this  is 
only  partially  true,  for  the  boy  Ranjha  (P.  W.  6)  and  the  adult 
Rabmat  (P.  W.  8)  are  not  so  related.  Tbe  presence  of  tbe 
boys  is  natural  enough  ;  they  were  with  deceased  tending  the 
cattle,  and  the  other  two  witnesses,  both  of  whom  woik  at  the 
aforesaid  well,  were  easily  within  earshot — see  the  Patwari,  P. 
W.  2,  who  says  that  the  well  is  160  karams  only  from  tbe  scene 
of  tbe  murder. 

Then  it  is  asked  why  other  men  did  not  come  from  other 
wells  close  by,  two  of  which  are  mentioned  by  tbe  pahvan  as 
being  about  the  same  distance  away  as  the  aforesaid  well.  This 
criticism  is  seen  to  have  little  or  no  force,  when  it  is  considered 
that  in  the  middle  of  June,  unless  extia  Rabi  crops  are  being 
watered,  there  is  not  much  doing  in  tbe  way  of  agriculture, 
and  those  other  wells  may  have  been  for  the  time  devoid  of 
human  beings. 


Next,  a  discrepancy  is  pointed  out  thus — in  tbe  "  first 
report  "  Khudadad  said  that  in  tbe  fracas  two  days  previously 
be  and  his  cousin  wei-e  beaten  by  tbe  appellants,  whereas  in 
Court  he  said  tbe  beating  was  on  the  other  side.  We  think 
nothing  of  this,  in  both  cases  the  real  meaning  is  simply  that 
there  was  a  fight. 

Again,  much  stress  is  laid  on  tbe  circumstance  that 
Khudadad  has  changed  bis  story,  as  stated  above  ;  but  we  are 
not  disposed  to  look  at  this  matter  in  a  pedantic  way.  In  this 
country,  complainants  with  a  good  and  true  case  frequently 
are  foolish  enough  to  try  to  improve  it  by  devices  so  transparent 
that  Courts  have  little  difiBculty  ih  separating  tbe  false  from 
the  true  ;  and  here  we  have  no  hesitation  in  holding  that,  while 
Khudadad  and  his  fellows  are  lying  when  they   represent    him 
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as    an    eye-witness     the    story    of    wLat  occurred  is,  apart  from 
this,  substantially  true. 

It  is  hardly  necessary  to  notice  seriously  the  further 
arguments  that  there  are  discrepancies  in  the  statements  of 
the  boys  as  to  how  many  cattle  they  haJ  with  them  and  as  to 
who  stayed  and  who  did  not  stay  by  the  c  )rpse  ;  and  so  we 
turn  to  the  defence.  We  think  nothing  of  the  evidence  of  Nnr 
Din,  D.  W.  2,  who  says  he  was  at  one  of  the  neighbouring  wells 
that  morning  and  heard  nothing,  for  his  own  statement  makes 
it  clear  that  he  could  not  have  been  there.  An  affair  like  this 
could  not  have  gone  through  without  cries  from  the  victim,  if 
not  from  spectat.a'.s  ;  and  any  man  within  a  few  hundred  yards 
must  have  heard,  unless  he  was  deaf  or  asleep.  Then  the  alibis 
of  both  Nawab  and  UuUah  are  beneath  contempt. 

The  assessors  give  no  reason  for  absolving  Dallah,  except 
that  it  did  not  need  '1  men  to  pasture  15  or  16  goats  ;  but  they 
have  overlooked  the  fact  that  it  is  unlikely  that  one  man  baating 
another  could  have  inflicted  the  very  numerous  injuries  found 
on  the  body  of  the  deceased  in  this  case.  The  reason  given 
seems  to  us  a  singularly  inadequate  one  for  throwing  over 
a  mass  of  clear  and  straightforward  evidence,  and  we  can 
only  conjecture  that  lurking  in  the  assessors'  minds  may  have 
been  the  not  uncommon  sentiment  that,  for  the  murder  of  one 
man,  only  ono  man  should  bs  hanged. 

This  brings  us  to  a  consideration  of  the  finding  of  the 
learned  Sessions  Judge  and  of  the  sentences  passed.  Looked 
at  in  a  plain  commonsense  way  it  seems  to  us  that  the  crime 
falls  under  cither  the  first  or  the  second  clauses  of  section  .300, 
Indian  Penal  Code.  It  is  hard  to  see  how  two  ruffians,  beating 
an  unarmed  man  to  a  jelly  and  fracturing  ]  l  ribs  could  have 
had  any  intention  short  of  causing  death  or  causing  such  bodily 
injury  as  they  knew  was  likely  to  result  in  death.  Can  it  be 
supposed  that,  in  inflicting  such  a  cruel  and  barbarous  beating, 
they  really  expected  or  wished  their  unfortunate  victim  to 
survive  ?  No  doubt  there  was  only  one  (not  very  serious)  injury 
to  the  head,  but  in  view  of  the  nature  of  the  other  injuries  this 
is  immaterial  ;  and  we  really  fmd  it  hard  to  see  why  these 
men  should  not  have  been  sentenced  to  death,  though,  in  the 
absence  of  application  for  enhancement  of  sentences  and  in 
consideration  of  the  long  time  that  has  elapsed  since  the 
sentences  vrere  passed,  we  are  not  disposed  to  take  the 
matter  up. 

A  few  words  must  be  added  as  to  the  Sessions  Judge's 
application   of  the   fourth    clause    of    section    300.     The   cases 
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in  which  that  clause  has  any  application  ai'e,  according  to  our 
experience,  extremely  rare  ;  and,  though  it  is  not  easy,  and 
perhaps  not  desirable,  to  attempt  to  define  witli  any  strictness 
the  kind  of  cases  in  which  that  clause  comes  in,  we  think  there 
is  one  voy  b.'oad  distinction  between  it  and  tlie  first  three 
clauses,  which  should  have  warned  the  Sessions  Judge  against 
applying  ifc  here.  In  the  first  three  clauses  the  important 
thing  is  an  intention  to  kill  or  to  hurt,  while  the  fourth  clause 
says  nothing  about  intenfi('n. 

In  the  present  case  intention  is  clear,  whether  to  kill  or 
to  cause  dangerous  injury  ;  and  thus  the  case  is  at  once  taken 
out  of  the  purview  of  the  fourth  clause,  which  seems  to  n]ip]y 
to  cases  in  which  there  is  no  irisli  to  kill  or  to  hurt.  We 
commend  4 hose  remarks  to  the  learned  Sessions  Judge's  most 
earnast  considei  ation. 

Holding  both  the  appellants  guilty  of  nnirdui',  we  dismiss 
this  appeal. 

Appeal  dismissed. 


No.  32. 

Before  Hon.  Mr  Justice  Johnstone. 

ABDUL  KARIM— PETITIONKR, 

Versits 
CROWN— RESPONDENT. 

Criminal  Revision  No.  1494  of  1914 

Criminal  Procedure  Code,  1898,  section  514.— forfeiture  of  securitij  bond. 

The  petitioner  stood  surety  in  the  sum  of  Rs.  500  for  the  appearance  in 
Court,  up  to  the  conclusion  of  the  case,  of  a  man  who  had  heen  called  upon 
under  section  110,  Criminal  Procedure  Code,  to  furnish  security  for  good 
behaviour.  The  case  was  found  proved  against  the  man  and  he  was  directed 
to  produce  sureties  for  good  behaviour,  but  he  failed  to  appear  ;  proceedings 
were  thereupon  taken  against  the  petitioner  for  the  forfeiture  of  his  bond 
and  the  lower  Courts  ordered  forfeiture  to  the  extent  of  Rs.  200. 

Held,  that  the  order  of  the  lower  Court  was  correct  as  the  case  was 
not  complete,  nor  were  the  Magistrate's  duties  in  connection  therewith  at 
an  end,  until  the  culprit  had  appeared  with  his  sureties  and  executed  his 
bond. 

Petition  for  revision  of  the   order    of  J.  Wilson-Johnston,    Esquire, 
District  Magistrate,  Jhelum,  dated  the  dth  May  1914. 

Noor-ud-Din,  for  petitioner. 

Nemo,  for  respondent. 
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The  order  of  the  learned  Judge  was  as  follows  : — 

2-//J  .S'ep/.  1914.  Johnstone,   J. — There   are   no    grounds     for    interference. 

The  petitioner,  Abdul  Karim,  stood  surety  for  the  appearance 
in  Court,  up  to  the  conclusion  of  the  case,  of  a  man  who  had 
been  called  upon  under  section  110,  Criminal  Pi'ocedure  Code, 
to  furnish  security  for  good  behaviour.  After  some  hearings 
the  Court,  on  18th  February  1914,  found  the  case  pioved  against 
thnt  man  and  he  was  directed  to  produce  his  sureties,  but  he 
failed  to  appear. 

I  cannot  accede  to  the  contention  that  the  petitioner's 
liability  ceased  when  the  Court  held  that  the  case  was  proved. 
The  case  was  not  complete,  nor  were  the  Magistrate's  duties  in 
connection  therewith  at  an  end,  until  the  culprit  had  appeared 
with  his  sureties  and  executed  liis  bond. 

I  dismi.'^s  the  petition. 

rotUion  dismissed. 


No.  33. 

Before  Eon.  Mr.  Justice  Sratt-Sinifh. 

CROWN 

Versris 

BHAGWAN  DAS— ACCUSED. 

Criminal  Revision  No.  1140  of  1914. 

Excise  Act,  XII  of  1896,  section  49— .so/e  by  medical  practitioner  of 
medicine  containing  some  brandy. 

Held,  Uiat  a  medical  practitioner  wlio  put  a  little  brandy  into  one  of  the 
medicines  prescribed  and  sold  it  to  a  patient,  has  not  committed  the  olTence 
of  illicitly  selling  spirit  within  the  meaning  of  section  49  of  the  Excise  Act. 

Case  reported  by  P.  L,  Barker,  Esquire,  Sessions  Judge,  Jhehini, 
toith  his  No,  372,  dated  the  2nd  June  1914. 

Nemo,  for  Crown. 

Nand  Lai,  for  accused. 

Charge  : — Under  .section  49  of  the  Excise  Act. 

The  facts  of  tin's  case  are  as  follows  : — 

One  IJliagwan  Das,  a  foreign  liquor  contractor  of  Pind 
Dadan  Khan,  about  the  8th  or  9th  of  October  last,  observed  two 
cancers  passing  his  door  with  a  wired  and  sealed  box,  of  the 
pattern  in  which  bottles  of  spirit  are  usually  packed.  As  they 
passed  one  of  the  carriers  said,  "this  is  for  Bhag^ran  Das  " 
to  which  the  other  i*eplied,  "  no,  not  tin's  Bhagwan  Das, 
Bhagwan  Das,  Doctor-" 
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Upou  this  the  liquor  cuuti actor  began  to  reflect  that  the 
vendors  of  medicines  in  Pind  Dadau  Khan,  wken  in  waat  of 
spirit  for  the  making  up  of  prescriptions,  were  in  the  liabit  of 
obtaining  it  from  him,  but  that  "  Bhagwan  Das,  Doctor,"  the 
present  applicant,  was  an  exception  to  this  rule.  He  suspected, 
therefore,  that  the  man  bad  a  private  supply  of  spirit  which  he 
was  in  the  habit  of  selling,  either  as  an  ingredient  in  the 
medicines  compounded  by  him,  or  otherwise.  Five  or  six  days 
later  the  Excise  Inspector  visited  Pind  Dadan  Khan,  and  to 
him  the  liquor  contractor  communicated  his  suspicions.  The 
two  put  their  heads  together,  and  got  a  prescription  written  in 
which  brandy  was  one  of  the  ingredients.  This  prescription 
■was  made  over  to  one  Gobind  Sahai,  who  was  given  a  rupee, 
and  was  sent  oii  to  the  shop  of  the  present  applicant  to  get  the 
prescription  made  up. 

The  idea  of  the  liquor  contractor  and  Excise  Inspector,  of 
course,  was  that  the  applicant  had  his  own  private  supply  of 
brandy,  and  would  be  tricked  into  indenting  on  that  supply  in 
order  to  make  np  the  prescription.  In  this  pious  hope  they 
were  completely  disappointed,  for  the  evidence  of  their  own 
emissary,  Gobind  Sahai,  himself  shows  that,  when  he  went  to 
the  applicant,  the  latter  remarked  that  the  prescription 
contained  3  cJihatauks  of  brandy,  which  he  told  the  witness  to 
go  and  get  himself.  The  witness  replied  that  he  knew  nothing 
about  such  matters  and  could  not  go  himself,  but  would  pay 
for  the  brandy  if  the  applicant  would  get  it  for  him.  The 
applicant  then  sent  off  a  man  to  procure  the  spirit,  which  he 
did  from  some  source  unknown,  and  on  his  return  the  prescrip- 
tion was  duly  completed.  For  the  mixture,  for  which  the 
applicant  himself  provided  a  bottle,  he  charged  Rs.  1-5-0,  of 
which  Rs.  1-3-0  was  paid  at  tha  time  and  annas  two  later. 

The  accused  on  conviction  by  E.  G.  F.  Abraham,  Esquire, 
Magistrate,  1st  Class,  .Jhelum  District,  dated  7th  March  lOll, 
was  sentenced  under  section  43  of  the  Excise  Act,  to  pay  Rs.  20 
as  fine. 

The  present  is  an  application  for  revision  presented  by 
the  accused  Chemist  praying  th  it  the  conviction  and  sentence 
may  be  set  aside,  and  the  proceedings  are  forwarded  for  revision 
on  the  following  grounds  : — 

It  seems  to  me  that  the  conviction  was  wrong,  on  the 
simple  ground  that  there  was  no  sale  by  the  applicant.  No 
doubt,  the  applicant  procured  the  brandy  fi-om  outside,  poured 
it  into  the  mixture,   and  charged    Govind  Sahai   for   the    whole 
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mixtuie  ;  but  there  is  notliiug  to  show  how  mach  he  charged 
for  each  iugredient  in  the  mixture,  nor  is  there  anything  to 
.  show  where  his  servant  got  the  brand}'  from,  or  what  he  paid  for 
it.  In  other  words,  there  is  nothing  to  show  that  the  applicant 
made  any  profit  over  the  transaction,  and,  that  being  so,  I.  L.  B. 
31  All.  293  (I)  is  an  authority  for  holding  that  the 
applicant  cannot  be  said  to  have"  sold  "  to  Govind  Sahai.  In 
fact,  it  appears  to  me  that  the  applicant  acted  merely  as  an 
ngetit  for  Govind  Sahai,  the  purchaser,  and  that  the  only  seller 
was  the  unknown  person  from  whom  the  applicant's  servant 
made  the  purchase. 


ORDER  OF  THE  CHIEF  COURT. 

Slst  July  191 -t.  Scott-Smith,  J. — I  fully  agree   with   the   Sessions   Judge. 

I  think  it  would  be  monstrous  to  hold  that  a  medical  pi-acti- 
t'oner,  who  put  a  little  brandy  into  one  of  the  medicines 
prescribed  and  sold  by  him  to  a  patient,  thereby  contravened 
the  provisions  of  the  Evcise  law  and  sold  brandy. 

I  agree  that  there  was  no  such  sale  as  contemplated  in  the 
Excise  Act  and  I  therefore  accept  the  revision,  and  set  aside 
the  conviction  and  sentence,  and  acquit  Bhagwan  Das,  and 
order  refund  of  the  fine. 

Ttevision  accepted. 


No.  34. 

Before  Uox   Mr.  Justice  ChevU  and  Hon,  Mr.  Justice 

Shadi  Lai. 

JOWALA  SAHAI  -  (Coi^vict)— APPELLANT, 

Versus 

CROWN— RESPONDENT. 

Criminal  Appeal  No.  552  of  1914. 

Indian  Evidence  Act,  I  of  1872,  sections  6  and  122 — evidence  of  what 
wag  said  by  a  bystander  sometime  after  commission  of  crime— evidence  of 
uifc  oficliatlicr  husband   told  her— relevancy  of. 

In  the  trial  of  certain  persons  for  murder  several  witnesses  Arere 
produced  who  testified  to  the  fact  that  one  S.  had  told  them  the 
morning  following  the  night  on  which  the  murder  was  committed  that 
he  had  seen  the  accused  commit  the  murder.  S.  Iiimself  was  also  pro- 
duced but  denied  all  knowledge  of  the  occurrence.  The  lower  Court  also 
adniitte<l  the  evidence  of  one  Mussammal  J.,  the  wife  of  one  of  the  accused, 
disclosing  communications  made  to  her  by  hor   husband. 

(1)  (1909)  I.  L.  R.  31  All.  293  [Emperor  v.  Panna  Lai). 
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Held,  that  any  evidence  as  to  what  S.  said  in  the  morning  was  inad- 
missible as  hearsay  and  could  not  be  admitted  as  a  relevant  fact  under 
section  6  o"  the  Evidence  Act,  as  the  words  Avere  not  said  during  the 
transaction,  but  subsequent  to  its  completion. 

11  Cat.  W.  N.  266  (I)  and  Ameer  Ali  and  Woodroffe's  Law  of  Evi- 
dence (note  under  section  6j,  referred  to. 

Held  also,  that  the  evidence  of  Mussaraniat  J.,  the  wife  of  one  of  the 
accused,  as  to  certain  communications  between  her  and  her  husband  was 
inadmissible  imder   section  122  of  the  Evidence  Act. 

27  P.  R.  (CV.)  1913   (2),  referred   to. 

Appeal  from  the   order   of  T.  P.   Ellis,  Esquire,    Sessions  Judge, 
Shalipur  Bivisiini,  at    Sargodha,  dated  the  9th  June  1914. 

Muhammad  Shafi  and  Nanak  Chand,  for  appellant. 

Fazal-i-Hussain,  Jai  Gopal  Sethi  and  D,  B.  Daulat  Ram, 
for    respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Shadi  Lal,  J.—  *  *  *  #  1^.^  August  ]914. 

******* 

The  leai'ned  Session.s  Judge  states  that  "  it  has,  Giving 
"  to  certain  decisions,  notably  one  of  the  Chief  Court  in  the 
"  recent  Jabbi  murder  in  this  District,  come  to  be  regarded 
"  as  highly  dangerous  to  mention  the  actual  criminals  in 
*'  the  first  report,  because  it  lays  it  open  to  the  allegation 
"  that    the  case    was  concocted    before  the    police    arrived." 

We  are  unable  to  say  anything  as  to  what  is  contained 
in  the  other  judgments  of  which  no  particulars  are  given  by 
the  learned  Judge,  but  as  regards  the  Jabbi  murder  case 
(case  No.  272  of  1914),  we  must  observe  that  the  judgment 
of  the  Chief  Court  was  not  pronounced  till  the  12th  of 
May  1914,  i.  e.,  about  two  weeks  after  the  date  of  the  report 
in  the  present  case  and  we  fail  to  understand  how  that 
decision  could  possibly  have  any  effect  on  a  report  made 
several  days  before.  Furthe-,  after  reading  the  judgment, 
we  do  not  find  any  remai-ks  therein  wliich  deprecate  the  men- 
tion of  tlie  names  of  the  actual  offenders  in  the  fiist  report 
or  make  the  slightest  suggestiuu  of  that  kind.  The  case 
for  the  prosecution  there  failed  because  the  learned  Judges 
of  this  Court  were  of  o{)inion  that  there  was  not  sul^eient 
evidence  to  warrant  the  conviction  and  made  tlie  following 
pertinent  observations  :^"  Indeed,  we  do  not  say  thafany  false 
"  evidence  has    been  fabricated.     We  do,  howevc,  find  that  the 

(\)  (1906)  11  Ca^.   U^iV.  260  (Cliain  Malho  v.  Emperor). 
(2j  27  P.  R.  {Cr.)  1913  {Eishen  Das  v.  Emperor). 
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"  evidence   is    uot   reliable   and    we     cannot   support   the    cou- 
"  viction." 

If,  as  the  learned  Sessious  Judge  states,  there  is  au  im- 
pression among  the  people  that  it  is  dangerous  to  mention 
the  actual  criminals  in  the  first  report,  we  take  this  oppor- 
tunity of  stating-  emphatically  that  it  is  altogether  unfounded 
and    that  this    Court    always    atlaclies    very    great   importau c e 

to    the     statements     contained   in  the     first     report,    if    it     is 

-       ■  _     III  -  ■^   - 

recorded  without  unreasonable  delay,  and  considers  it  necessary 

that   persons  making    the    report  should    state    all  -the  details 

about    the     crime   which   are    known     at    that    tune.     Indeed, 

the   omisirion    of    the   names    of  _  the    offenders    is,    as    in  this 

case,   urged    always   as    a   point   against    the  prosecution   and 

this    defect  should,    as    far  as    possible,    be  ayoidedj. 

Coming  now  to  the  evidence  against  the  accused  we 
find  that  the  case  for  the  prosecution  lests  almost  entirely 
on  the  testimony  of  four  persons,  namely  Dittu,  Imam,  Mussam- 
mat  Jawai  and  the  tracker  ;  Allah  Rakha,  the  first  witness, 
implicating  only  Sajawali,  Muhammad  and  Shera  ;  and  the 
liist    proving   footprints    of   only    Sajawali    and   Shera. 

Sardara,  the  only  person  who  is  alleged  to  be  the  eye- 
witness of  the  occurrence,  denied  all  knowledge  both  in  the 
Committing  Magistrate's  Court  and  in  the  Sessions  Court. 
Any  evidence  as  to  what  he  said  in  the  morning  is  clearly 
inadmissible  as  hearsay  and  we  are  unable  to  agree  with 
the  learned  Sessious  Judge  that  under  section  G  of  the 
Indian  lOvidence  Act  the  statement  made  by  Sardara  to 
other  persons  can  be  proved  against  the  accused  for  the 
purpose  of  shewing  that  the  names  of  Sajawali,  Muhammad 
and  Shera  were  mentioned  as  the  murderers.  That  section 
gives  stiitutory  recognition  to  a  well  known  rule  of 
the  law  of  evidence  that  facts  which  form  part  of  the  res 
(jestcG  ai*e  admissible  in  evidence.  But  this  rule  only  applies 
when  the'  facts  are  so  connected  together  as  to  form  part  of 
the   same   transaction. 

As  observed  in  Chain  Matho  v.  Ths  Eniperuf,  reported 
as  11  C.  W.  N.  page  26o  ('),  '•  in  order  to  make  the  ."-tatcmeut 
"  of  a  by-stander  almissible,  it  must  have  baen  made,  as  coii- 
•' templated  l^y  .section  ij  and  illustrati(jn  (a)  to  it,  at  tlie 
"  time  the  transaction  was  taking  place  or  so  shortly  before 
•'  OP  after  it  as  to  form  part  of  the  transaction.  If  the  trausac- 
"  tion   has    terminated   and    then  the  statement  is    made,    the 

(1)  (1906)  11   Cal.   W.  N.  2CG   {Chain  Mutho  v.  Emperor). 
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"  statement   is  irrelevant.     The   admissibility    is  dependent   on 
"  continuity." 

To  the  same  effect  is  a  passage  in  Ameer  Ali  and 
"Woodroffe's  Law  of  Evidence.  The  facts  admissible  under 
section  0  "  jnust  be  necessary  incidents  of  the  litigated  act 
"  in  (lie  sense  that  they  are  part  of  the  immediate  prepara- 
"  tion  for  or  emanations  of  such  act  and  are  not  produced 
"  by  the  calculated  policy  of  the  actors.  They  are  the  act 
"  t;i Iking  for  itself,  not  what  jieople  say  when  talking  about 
"  the  act.  In  other  words,  they  must  stand  in  an  immediate 
"  causal  rehition  to  the  act — a  relation  not  broken  by  the  inter- 
"  position  of  voluntary  individual  wariness,  seeking  to  manu- 
"  facture  evidence  for  itself.  Incidents  that  are  thus  immedi- 
"ately  and  ucconsciously  associated  with  an  act,  whether 
"such  incidents  aie  doings  or  declarations,  become  in  this 
''way  evidence  of  the  character  of  the  act.  They  are  ad- 
•'  missible  though  hearsay,  because  in  such  cases  it  is  the 
"  act  that  creates  the  hearsay,  not  the  hearsay  the  act.  It 
"  is  the  power  of  perception  unmodified  by  recollection  that 
"  is  appealed  to  ;  not  of  recollection  modifying  perception. 
"  Whenever  recollection  comes  in,  whenever  there  is  oppor- 
"  tnnity  for  reflection  and  explanations — then  statement  ceases 
"to  be  part  of  the  tes  gestee.  Declarations  to  be  admissible 
"  must  be  made  during  the  transaction.  If  made  after  its 
"  completion   they  are   too  late." 

In  the  case  before  us,  we  find  the  murderers  had  left 
the  place,  the  transaction  had  terminated  and  then  the 
alleged  statement  was  made  to  the  persons  who  came  to  the 
scene  of  occurrence  alter  hearing  the  noise.  We  cannot 
therefore  regai^d  this  statement  as  forming  part  of  the  same 
transaction  as  the  murder  and  must  hold  that  it  cannot  be 
used  against  the  accused.  The  case  in  11  G.  W.N.  (1)  is 
very   similar  and   lays  down  the    correct  rule. 

****** 

The  most  important  witness  for  the  prosecution  is 
Mussammat  Jawai,  the  wife  of  Sajawali,  accused,  and  the  sister 
of  Tali,  deceased ;  and  if  her  evidence  is  to  be  believed, 
all  the  accused  are  undoubtedly  guilty  of  murder.  Her  testi- 
mony relates  to  two  matters.  In  the  first  place,  she 
saj^s  that  four  days  before  the  murder  she,  in  the  after- 
noon, went  to  fetch  drinking  water  and  while  passing  by 
Jawala   Sahai's     haithak     overheard   the   four    accused    thei^e 

(I)  (.1906)  11  Cal  W,  N.  266  (Chain  Matho  v.  Emprror), 
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conspiring  to  murder  her  brother.  She  then  gives  evidence 
as  to  certain  commnnications  between  her  and  the  husband 
which,  under  .«ection  122  of  the  Indian  Evidence  Act,  are 
clearly  inadmissible  in  evidence  and  which  the  Sessions  Jadga 
should  have  excluded  from  the  record  {vide  27  P.  li.  lOl.*^, 
Cr.)  (1). 

[The  x'emainder  of  the  judgment  is  not  required  for  the 
pm'pose   of  this  report]. 

Appeal  accppited. 

No.  35. 

Boforp  flon.  Mr.  Justice.  Jolnifitone. 

CROWN 

Versti'i 
FAZAL   DIN— ACCUSED. 

Criminal  Rev.sion  No.  1305  of  1914. 

Criminal  Procedure  Code,  1898,  section  2Zd— joint  trial  of  persons 
accused  of  offences  under  sections  3  and  i,  respectively,  of  the  Gambling  Act, 
III  of  1867. 

Held,  that  the  joint  trial  of  19  persons  convicted  under  the  Gambling 
Act — one  under  section  3  for  keeping  a  gambling  dea  and  the  rest  under 
section  4,  for  frequenting  it  and  gambling  there,  is  not  covered  by  section  2,'59 
of  the  Code  of  Criminal  Procedure  and  is  illegal  and  must  be  set  aside. 

5  P.  W.  R.  1910  (2)  and  /.  L.  R.  25  Mad.  61  (P.  C.)  (3),  referred  to. 

Case  reported  by  P.  B.  Agneiv,  Esquire,  Additional  Sessions  Jndij-^, 
at  Lahore,  with  his  No  5^19  of  26th.  June  1914. 

Charge  :— Under  sections  4—15  of  Act  III  of  1867. 

The  facts  of  this  case  are  as  follows  : — 

On  the  report  of  Galab  Singh,  Sub-Inspector,  dated  15th 
Auo-ust  1913,  confirmed  by  other  information,  the  Sub-Divisional 
Officer,  Kasur,  issued  a  warrant  under  section  5  of  Gambling 
Act,  III  of  1867,  in  respect  of  a  house,  situate  in  the  Kasur 
town,  and  on  16th  August  1913,  the  instruments  of  gaming 
of  different  kinds  such  as  dice,  etc.,  detailed  in  exhibits  II 
and  P.  Hi  and  currency  note<  of  Rs.  30,  together  with  cash,  in 
Rs.  14  and  silver  pieces  and  pice  amounting  to  Rs.  6-5-1.^,  were 
seized  there  ;  and  all  the  accused,  22  in  number,  were  found  in 
the  house  and  arrested. 

(1)  27   P.  R.  (Cr.)    1913  (Bishen  Das  v.  Emperor). 
{2)  5  P.  W.  R.  {Cr.)  1910  {Makhan  v.  Crown). 

(3)  (1901)   /.  L.   R.    25  Mad.  01  (P.  C.)    {Subrahmania   Ayyar  v.  King- 
Emperor). 


December,  1914.  ]  CRIMINAL  JUDGMENTS -No.  35.  H^ 

The  accused,  on  conviction  by  Sardai"  Sohan  Sing-h,  exercising 
the  powers  of  a  Magistrate  of  the  1st  class  at  Kasur  in  the 
Laliore  District,  were  sentenced,  by  order  dated  5th  May  1914, 
under  sections  4 — 13  of  Act  HI,  1867,  to  one  month's  rigorous 
imprisonment. 


ORDER  OF  THE  CHIEF  COURT. 

JonNSTOXE,  J.— Nineteen  persons  have  been  convicted  under  Qtli  Sept.  1914. 
the  Gambling  Act— one  Ghuia  n  Haidar  under  section  3  for 
keeping  a  gambling  den  and  the  rest  under  section  4  for  frequent- 
ing it  and  gambling  there.  They  have  been  tried  together  and 
the  learned  Sessions  Judge  has  sent  up  the  records  with  a 
recommendation  that-  inasmuch  as  under  a  ruling  of  this  Couit 
5  P.  W  E.  10  (I),  the  joint  trial  was  illegal,  the  convictions 
should  be  set  aside  and  retrials  ordered.  The  (P.  C.)  ruling 
/.  L  E.  25  Mad.  61  (2),  is  also  I'eferred  to  as  shewing  that 
an  error  of  this  sort  is  not  a  mere  curable  irregularity,  but  is 
a  fatal  illegality. 

The  ruling  of  1910  (1)  was  by  myself,  audi  find,  on 
again  considering  the  matter,  that  I  am  still  of  the  same 
opinion.  Persons  can  only  be  jointly  tded,  apart  from  cases 
of  offenders  and  their  abettors,  if— see  section  239,  Criminal 
Procedure  Code — they  are  accused  of  the  same  offence  or  of 
different  offences  committed  in  the  same  transaction.  Now, 
here  Ghulam  Haider  has  been  charged  with  an  offence  and 
the  others  with  a  distinct  offence  ;  and  I  do  not  think  that 
the  keeping  of  a  gaming  house  and  the  being  present  in  it  at 
time  of  a  police  raid  can  be  said  to  be  part  of  the  "  same 
transaction."  I  am  aware  of  no  exact  precedent,  but  the 
rulings  under  section  239  aforesaid  afford  valuable  analogies, 
and  the  above  is  my  conclusion. 

I  therefore  allow  the  reWsion  and  direct  that,  the  conyictions 
and  senteuf-es  being  set  aside,  tlie  matter  should  be  again 
tried,  Ghulam  Haidar  being  tried  sep  irately  from  the  other 
accused  persons. 

lievision  alhived. 


(1)  5  P.  W.  R.  (Cr.)  1910  {Makhan  v.  Croicn). 

(2j    (1901)   I.  L.  R.   25   Mad.  61  (P.  C.)  {Subrahmania    Aijynr  v.  King- 
Eviperor). 
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No.  36. 

Before  Hon.  Mr.  JvsHce  Johnstone. 

MUNICIPAL  COMMITTEE,  JH  XNG-COMPLAINANT, 

Versus 

MUHAMMAD  HAY  AT— ACCUSED. 

Criminal  Revision   No.  1211  of  1914. 

Criminal  Procedure  Code,  1898,  sections  91  and  96  -  summons  to  produce, 
and  search  warrant— lohether  enforceahle  against  ac.cvsed  persons  and  in 
respect  of  what  documents  or  things— Court's  pozcer  to  employ  others  to 
assist  it  in  reading  and  understanding  contents  of  documents. 

Beld,  that  the  provisions  of  sections  94  and  93  of  the  Code  of  Ciiniinal 
Procedure  may  be  used  against  any  person,  including  the  person  accused 
in  the  case. 

Beld  also,  that  when  the  premises  to  be  searched  are  those  of  the  accused 
person  it  is  not  necessary  that  the  warrant  should  be  restricted  to  finding  of 
the  document,  etc.,  in  respect  of  which  the  alleged  ofl'ence  iias  been  committed. 
The  words  "  document  or  thing,  "  in  section  96  cover  any  document  or  thing, 
the  production  and  inspection  of  which  is  "  necessary  or  desirable  "  or  will 
serve  the  ends  of  justice. 

Held  fui-ther,  that  a  Criminal  Court  has  power  to  invoke  the  aid  of  persons 
capable  of  helping  it  to  read  and  understand  the  contents  of  books,  etc.,  found. 

7.  L.  R.  15  Cal  109  (1),  I.  L.  R.  38  Gal.  304  ^2),  I.  L.  R.  41  Cal.  261  (3), 
I.  L.  R.  37  Mad.  112  i4)  and  5  Bom.  L.  R.  980  (5),  referred  to. 

12  Cal.  W.  N.  1016  (6)  and  9  Indian  Cases  564  (7),  differed  fi-om. 
Ca-ie   reported   hy  P.  J.    Bi(sf,  Esquire,  District  Magistrate,  Jhong, 
with  his  No.  101 -i,  dated  the  Wth  of  .Twie  1914. 

Bahadur  Chanel,  for  complainant. 
Fazal-i-Hussain,  for  accused 

Charge  : — Under  section  78  of    Act  III  of    1911    (Mmiiripnl 
Act). 

Tlie  facts  of  this  caso  are  as  follows  : — 

The  accused  is  prosecuted  by  the  Municipal  Committee  for 
evasion  of  octroi.  On  February  21st,  1914,  a  commission  was 
appointed  by  the  Magistrate  for  the  examination  of  the  account 
books  of  the  accused.  On  March  9th  the  accused  filed  an 
obiection  that  such  an  order  appointing  a  commission  was 
illegal.       The     Magistrate     agreed     and     cancelled    the    order 

{!)  [ISf'-l)  I.  L.  R.  15  Cal.  109  (Mahomed  Jackariah  and  Coy.  v.  Ahmed 

Mahamed). 
(2)  fl910)  I.  L.  R.  38  Cal.  304  (Dajrangi  dope  v.  Emperor). 
(3j  (1913)  I.  L.  R.il  Cal.  201  (Bixsar  Misser  v.  Emperor). 

(4)  ( 19l2j  /.  L.  R.  37  Mad.  1 12  (/«  re  S.  Kondareddi). 

(5)  (1903)  5  Bom.  L.  R  9S0  {In  re  Lakhmi  Dna). 

(6)  (1903)  12  Cal.  W.N.  1016  {Ishwar  Chandra  v.  Emperor). 
(J)  (1911;  9  Indian  Ca^es  561  \Raj  Ghundra  v.  Uara  Kishore). 
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appointing  the  commission,  hj  oidar,  dated  April  Sth  Against 
this  oi'der  that  the  Court  was  not  authorised  to  appoint 
commissioners  to  examine  the  account  books  of  the  accused, 
the  Municipal  Committee  filed  an  application  for  revision  in 
the  Court  of  the  District  Magistrate.  The  District  Magistrate 
(Mr.  Lnmsden)  by  his  order,  dated  April  23rd,  1914,  rejected 
the  application  on  the  ground  that  the  Criminal  Procedure 
Code  contained  no  pr-ovision  for  the  appointment  of  commis- 
sioners, but  held  that  the  applicant's  proper  course  was  to 
apply  for  a  search  warrant  under  section  96,  Criminal 
Procedure  Code,  and  thereafter  for  ins[iection.  Such  an 
application  was  filed  in  the  Magistrate's  Court,  but  the" 
Magistrate  rejected  the  application  on  the  ground  that  it  had 
no  authority  to  issue  such  a  warrant  under  section  96. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  : — 

The  point  raised  is  a  legal  point  of  some  interest.  There 
have  been  several  rulings  of  the  Calcutta  High  Court  and  one 
recent  ruling  of  the  Madras  High  Court,  but  apparently  there 
has  never  been  a  ruling  of  the  Punjab  Chief  Court  on  this 
question. 

After  the  date  of  t'le  order  of  the  Magistrate  rejecting  the 
application — for  the  issue  of  a  warrant  under  section  96, 
Criminal  Procedure  Code,  there  have  been  two  published 
rulings  41  Galcutla  261  (1)  and  37  Madras  112  (2).  In  the 
Madras  ruling  it  is  laid  down  that  the  Magistrate  always  has 
the  power  to  issue  a  search  warrant  to  obtain  the  production 
of  a  document  or  other  thing  in  the  possession  of  the  accused. 
"  The  issue  of  a  summons  is  a  milder  means  of  attaining  the 
same,  an  1  I  am  of  opinion  that  the  ruling  in  Muhammad  Jackariah 
and  Company  v.  Ahmad  Muhamviad  (15  C.  109)  (3)  should  be 
followed."  Reference  was  also  made  to  (1903)  12  C.  W.  N. 
1016  (4),  in  which  a  contrary  view  was  taken,  but  this  was 
dissented  from. 

Previous  to  the  recent  Calcutta  case  (41  Calcutta  261)  (4), 
there  was  a  ruling  of  the  Calcutta  High  Court,  quoted  in  Volume 
IK,  Indian  Cases,  page  56i  (5_),  iu  which  it  was  held  that  a 
search  warrant  under  sect'ou  96  cannot  be  addressed  to  an 
accused  person  on  his  trial  and  he    cannot  bi    prosecured    under 

(l)  (1913)  I.  L.  R.  41  Crd.  261  (Bissar  }li«ser  v.  Emperor). 

{2)  (1912)  I.  L.  R.  37  Mild.  112  {In  re  Kondareddi). 

(3)  (1887)   /.  L.  R.  15  Co'.  109  {Mahomed  Jackariah  and  Coy.  v.  Ah.ncd 

Mahamed). 
(i)  (1908)  12  Col.  W.  N.  1016  (Ishwar  Chandra  v.  Emperor). 
(5j  (1911)  9  Indian  Cases  564  (iiaj  Chundra  v.  llara  Kishore). 
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section  175  because  of  liis  failure  to  produce  the  documeut 
meutioned  in  the  warrant.  I  mention  this  case  specially 
because  it  is  not  leferied  to  in  41  Calcutta  261  (1). 

All  the  other  previous  rulings  of  the  Calcutta  High  Court 
are  referred  to  and  discussed  in  41  Calcutta  261  (I).  The 
counsel  for  the  accused  has  argued  that  the  previous  rulings 
have  only  been  explained,  but  they  have  not  been  overruled 
and  therefore  they  are  still  in  force  if  applicable  to  any 
particular  case.  But  the  finding  of  the  more  recent  ruling  is 
equally  applicable  to  this  particular  case.  With  reference  to 
/.  L.  It.  38  Cal.  304  (2),  it  was  held  (in  41  Cal.  261)  (1) 
that  the  wide  proposition  laid  dowia  in  that  case  was 
not  supported  by  the  case  to  which  reference  was  made  (  ( 1908) 
12  C  W.  X'  1016)  (3),  and,  secondly,  that  tha  meaning  of  the 
learned  Judges  was,  not  that  search  was  prohibited  altogether, 
but  that  it  must  be  a  search  for  a  particular  document  or 
thing.  The  old  ruling  15  Calcutta  109  (4)  was  also  referred 
to,  in  which  it  had  been  held  that  a  search  warrant  could  be 
issued  for  documents  in  possession  of  the  accused  and  that 
such  documents  could,  after  production,  be  inspected  by  the 
prosecution.  In  the  light  of  these  rulings,  there  appears  to 
be  no  reason  why  a  summons  should  not  be  issued  under-  section 
94  or  a  search  warrant  under  section  96  for  the  pi-oduction  of 
the  account-books  of  the  accused. 

I  may  note  here  one  argument  of  the  counsel  of  the 
accused,  namely,  that  it  has  been  held  that  a  commission  is  not 
allowed  by  the  Criminal  Procedure  Code,  but,  if  the  account- 
books  are  produced  in  Court,  a  man  versed  in  Hindu  accounts 
will  have  to  be  appointed  to  examine  the  books,  and  this  will 
be  the  same  as  a  commission.  In  ray  opinion  this  argument 
cannot  hold  good,  because  once  a  document  is  in  Court,  if  it  is 
in  a  language  which  the  presiding  Magistrate  docs  not  under- 
stand, he  must  have  it  translated.  This  is  very  dilferent  to 
appointing  commissioners  for  the  examination  of  the  books 
outside  the  Court.  After  consideration  of  the  rulings,  I  have 
formed  the  opinion  that  in  this  case  a  summons  can  legally 
be  i.ssued  under  section  94  to  the  accused  for  the  production  of 
hi.s  account-books,  or  under  section  96  a  search  warrant  can  be 
issued,  and  that,  after  the  production  of  the  account-books  in 
Court,  they  may  be  eximined  by  tlie   prosecution,    and  1  there- 


(1)  aOl.'i)  /.  L.  li.  41  Cal.  2{J1  {Bissar  Misser  v.  Emperor). 
(2;  (lOlOj  I.L.  K.  38  Cal.  304  (Bajrangi  Gope  v.  Emperor). 

(3)  (1908)  12  Cal.  W.  N.  1016  (I^hwar  Chandra  v.  Emperor). 

(4)  f  18«7)  /.  L.  li.  15  Cal.  109  [Mahomed  Jackariah  and  Coy.    v.   Ahmed 

Mahamed). 
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fore  forward  the  proceedings  for  revision  of  the  order  of  the 
Maghsti-ate,  dated  April  '27th,  191  J,  rejecting  the  application  of 
the  complainant  for  the  i^sue  of  a  search  warrant  for  the 
account-books  of  the  accused,  and  the  subsequent  inspection  of 
those  books  by  the  prosecution. 


The  order  of  the  Chief  Com  t  was  as  follows  : — 

Johnstone,  J. — I   have  taken  time  to  consider   the  question      htli  Oct.  1914. 
laised  in    this    case    and  have    consulted  the  following  authori- 
ties : — 

L  L.  B.  15  Cal.  109  (1);  I  L.  li.  38  Cal  304(2); 
/.  L.  U.  41  Cal.  2t;l  (3)  ;  /.  L.  R  37  Mad.  112  (4)  ; 
12  C.  W  N.  1016  (5)  ;  9  L  C.  5^:4  (6)  ;  5  Bom.  L.  E.  980  (7)  ; 
with  the  result  that  I  am  in  entire  agreement  with  the  learned 
District  Magistrate.  The  greater  weight  of  authority  is  on  his 
side  ;  and  41  Cal.  261  (3),  explains  and  distinguishes  38 
Cal.  304  (2),  whch  is  quoted  to  one  as  against  the  District 
Magistrate.  With  the  exception  of  12  G.  W.  N.  1016  (5)  and 
9  I.  0.  564  (6),  there  is  thus  nothing  against  the  District 
Mf:gisti"at('s  view.  There  are  app-irently  no  Punjab  cases  in 
point  and  I  will  therefore  discuss  the  point  on  its  merits. 

Section  94,  Criminal  Procedure  Code,  authorizes  a  Ciiminal 
Court,  which  considers  that  tiie  production  of  any  document  or 
other-  thing  is  "  necessary  or  desirable  "  for  the  purposes  of  any 
investigation,  enquiiy,  trial  or  other  proceeding  under  the 
Code,  to  issue,  to  the  person  in  whose  possession  or  power  the 
document  or  thing  is  believed  to  be,  a  summons  to  produce  it. 
Section  96  of  the  Code  goes  a  step  further.  If  the  Court  thinks 
the  person  in"possession  or  having  power  over  the  document  or 
thing  will  not  voluntarily  produce  it'  upon  a  summons  or 
notice,  or  if  it  does  not  know  in  whose  possession  ,or  power  the 
document  or  thing  is,  or  if  it  thinks  that  the  purposes  of  justice 
will  be  served  by  a  general  s'^arch  or  inspection,  it  may  issue  a 
search  warrant. 

The  facts  are  stated  in  he  [reference  and  need  not  be 
repeated  hei-e- 

The  learued^Di^iti'ict  Magistrate's  request  is  that  a  seaich 
warrant  be  issued  under    sectionl96,    Criminal  Procedure    Code, 

(1)  (1887j   I.  L.  R.  15  Cal.  lO'J  {Mahomed  Jackariah  and  Coy.  v.  Ahmed 

Mahamed). 
(2;  (I'.)IO)  /.  L.  R  38  CaL-304  {Bajrangi  Gopc  v.  Emperor). 

(3)  (1913)  /.  L.  R.  il  Cal.  261  {Bissar  Misse.r  v.  Emperor). 

(4)  (1912)  /.  L.  R.  37  Mad.  112  {In  re  S.  Kondareddi\ 

(5)  (1908)  12  Cal.  W.  N.  1016  (Ishwar  Chandra  v.  Emperor). 

(6)  (1911)  9  Indian  Cases  561  (Raj  Chundra  v.  Kara  Kishoi'c). 

(7)  (1903j  5  Dom.  L.  R.  980  {In  re  Lakhmidui). 
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to  be  followed  by  inspection  by  the  prosecution  of  the  books 
found.  Against  this,  accused's  counsel  urges  that  sections  9-i 
and  9c,  Criminal  Procedure  Code,  cannot  be  used  directly 
against  an  accused  person,  who  must  not  be  asked  or  compelled 
to  produce  matter  Avhich  would  incriminate  himself.  But  I 
can  find  no  such  limitations  in  those  sections 

No  doubt  in  I.  L.  B.  38  Cal.  304  (1)  it  was  ruled 
that  an  accused  person  cannot  be  prosecuted  under  section  175, 
Indian  Penal  Code,  for  disobeying  a  summons  under  section  W4, 
Criminal  Procedure  Code,  but,  as  pointed  out  in  /,  L.  7?,  41 
Cal.  261  (2),  this  is  not  the  same  as  saying  that  a  search 
warrant  to  find  things  likely  to  throw  light  on  tho  case  against 
an  accused  person  cannot  be  issued  for  the  search  of  his 
premises.  There  is  nothing  in  the  wording  of  section  96  to 
warrant  such  an  idea,  and  it  is  immaterial  what  may  be  the 
law  of  England  on  the  subject.  The  learned  counsel  affirms 
that  the  law  of  Englind  is  against  the  District  Magistrate  :  it 
may  be  so,  but  what  we  have  to  do  is  to  administer  the  law  of 
British  India. 

9/.  C.  561-  (3),  sterns  to  me  an  in^o  rect  exposition  of 
that  law.  It  quotes  no  authority,  and  while  it  is  oracular,  it  is 
brief  and  contains  no  explanation  how  and  where  the  supposed 
limitation  of  the  powers  of  the  Courts  comes  into  the  section. 
The  head-note  is  defective  inasmuch  as  it  confounds  the 
question  of  a  warrant  addressed  to  the  accused  with  that  of  a 
warrant  against  the  accused  ;  and  altogether  I  am  no!:,  disposed 
to  look  upon  this  ruling  as  a  valuable  authority. 

12  0.  IF.  iV.  1016  (4),  on  the  other  hind,  seems  tome, 
with  all  deference,  to  be  based  on  a  misuridei-standiug  of 
sections  342  and  343  of  the  Code.  The  argument  used  therein, 
which  is  also  pressed  upon  me  here,  is  that  these  sections  shew 
th:it  t-ie  Legislature  was  anxious  that  an  accused  person  should 
under  no  circumstances  be  compelled  or  unfairly  induced  to 
incriminate  himself,  and  that  calling  upon  an  accused  person 
to  produce,  or  searching  his  house  in  order  to  procure,  docu- 
ments, etc.,  which  the  prosecution  say  would  prove  his  guilt, 
would  be  an  infiingement  of  the  spirit  of  the  law.  Tliis 
argument  does  not  Hj)pear  to  me  to    pos.sess  any  force   wliatever. 

No  doubt  section  312  and  section  343,  Criminal  Procedure 
Code,  are  so  framed  as  to  prohibit   all  efforts  on  th  ?  part  of   the 

fl)  (1910)  /.  L.  R.  38  Cal.  301  (Bnjrangi  Cope  v.  Emperor). 
{2)  (1913)  /.  L.  RAl  Cal.  •-'CI  (Bii^ar  Misaer  v.  Emperor). 

(3)  (1911)  9  Indian  Ca.'^CK  5C1  {Raj  Chundra  v.  Ilara  Kishore),. 

(4)  (1908)  12  Cal  W.  N.  lOlG  (I.^iwar  Chandra  v.  Emperor). 
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Court,  bj  pressure  or  by  cleverly  designed  questions,  to  entrap 
the  prisoner  into  making  admissions  against  himself.  An 
accused  person  is  in  a  position  of  great  danger  and  difficulty. 
He  is  usually  an  uneducated  man  of  no  very  keen  intelligence, 
and  there  is  always  a  risk  that,  if  he  is  searchingly  and  unfairly 
cross-examined,  he  may,  even  if  innocent,  in  his  eiforts  to  find 
a  way  of  escape  from  the  charge  against  him,  make  statements, 
ichicli  are  not  in  accordance  with  the  facts  but  which  in  his  clouded 
and  pertuibed  mind  may  appear  as  being  hopeful  methods  of 
evasion,  'Ihis  polic}'  of  the  Legislature  we  can  readily  under- 
stand, we  do  not  want  in  this  country  the  procedure  followed 
by  the  French  jw^e  (V instruction.  But  the  issue  of  a  search 
warrant,  such  as  that  asked  for  in  the  pi^esent  case,  is  not  in 
line  with  such  procedure  as  that. 

The  Court  is  bound  by  all  the  means  in  its  power  to  find 
out  the  truth.  The  truth  hero  will  very  likely  be  ascertained 
with  certainty  by  an  examination  of  accused's  books.  He  has 
no  reasonable  right  to  complain  of  such  an  examination.  If 
he  is  innocent,  his  books  will  clear  him.  If  he  is  guilty,  why 
should  the  Court  be  debarred  from  seeing  the  best  evidence  of 
his  guilt  ? 

Under  section  .342  the  Court  can  ask  him  questions.  He 
is  not  bound  to  answer,  and,  if  he  answers  falsely,  he  is  not 
punishable  therefor,  though  the  Court  may  draw  such  inferences 
as  it  thinks  just  from  his  refusal  or  his  answers.  Here  the 
Court  is  allowed  to  go  as  far  as  it  is  possible  to  go  in  the  search 
for  the  truth.  Similarly,  in  taking  action  under  section  96, 
Criminal  Procedure  Code,  the  Court  is  authon'zed  to  go  as  far 
as  is  physically  possible  in  that  search.  The  accused  can 
perhaps  defeat  the  Court  by  concealing  or  destroying  the 
document,  etc.,  or  by  having  it  concealed  or  destroyed,  taking, 
of  course,  the  consequences  of  such  action,  just  as  the  accused, 
in  the  doc£  can,  when  questioned,  under  section  342,  thwart 
the  Court  in  its  search  for  the  truth  by  answering  falsely  or 
refusing  to  answer.  But  the  mere  fact  that  the  accused  can 
so  defeat  or  thwart  the  Court  is  no  reason  for  holding  that  the 
Court  is  debarred  from  goi^ig  as  far  as  the  sections  specifically 
allow. 

In  short,  to  my  mind  the  provisions  of  section  96,  Criminal 
Procedure  Code,  are  clear  and  simple,  and  I  can  see  no  reason 
for  holding  that  the  words  "  a  person  "  in  that  section  do  not 
include  the  person  accused  in  the  case.  ITor  can  I  assent  to 
the  further  contention  that,  when  the  premises  to  be  searched 
are  those  of  the  accused  person,    the    warrant  can   only   be  for 
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the  finding  of  the  document,  etc ,  in  respect  of  which  the 
alleged  offence  has  been  committed,  e.g.,  the  forged  cheque  or 
deed  or  the  original  of  the  libol.  Tho  words  "  document  or 
thing  "  in  the  section  are  genei'al  and  seem  to  me  to  cover  any 
document  the  pi  oduction  and  inspection  of  which  are  "  ncces.sary 
or  desirable  "  or  will  serve  the  ends  of  justice. 

For  tliese  reasons  I  allow  this  revision,  set  aside  the  order 
of  the  1st  class  Magistrate  and  dii^ect  that  a  search  warrant  be 
isssued  as  asked  for  by  the  District  Magistrate  and  that 
thereafter  the  books,  etc.,  found  be  open  to  inspection  by  the 
prosecution  or  by  any  experts  appointed  by  the  Court  in  this 
behalf.  The  1st  class  Magistrate's  difficulty  about  appointing 
commissioners  to  examine  trie  books  is  an  imaginary  difficulty. 
The  Court,  of  course,  has  the  power  to  invoke  the  aid  of 
persons  capable  of  lielping  it  to  read  and  understaiid  the 
contents  of  the  books. 

Tievision  allowed. 


No.  37. 

Before  Hon.  Mr.  Justice  Scott-8mith. 

AGRA  AND  OTHERS- (Convicts)— APPELLANTS, 

Versus 

GROWN— (RP]SPONDENT). 

Criminal  Appeal    No.  462  of  1914. 

Indian  Penal  Code,  sections  105,  Part  II,  147,  301  and  525—ri(iht 
of  private  defence  of  property— death  cavscd  by  ^ome  only  of  the  member?. 
of  an  unlawful  assembly. 

Held,  that  the  provisions  of  section  105,  Pait  II,  of  the  Penal  Code 
as  to  private  defence  of  property  apply  only  to  stolen  property,  and  not 
to  property  acquired  dishonestly  within  the  meaning  of  sections  4C3 
and  411. 

7   Cr.  L.  J.  49  (1)  and  /.  L.  B.  30  Cal.  296  (2),  distinguished. 

Held  also,  that  acts  done  by  some  members  of  an  unlawful  assembly 
outside  the  common  object  of  the  assembly  nor  of  such  a  nature  as  the 
members  of  the  assembly  could  have  known  to  be  likely  to  be  committed 
in  prosecution  of  that  object  are  only  chargeable  against  the  actual 
perpetrators  of  those  acts. 

Held  further,  that  as  it  had  not  been  proved  which  of  the  two  as- 
sailants in  this  case  had  actually  struck  the  one  fatal  blow  neither  could 
be  convicted  under  .section  304  of  the  Code,  but  that  their  otYencc  fell 
under  section  325. 

/.  L.  R.  29  All.  282  (3),  referred  to. 


(1;  (1907)  7  Cr.   L..J.  49  {Jarha  Chamar  v.  Surit  Ram). 

(2)  (1908}  ;.  L.  R.  36  Cal.  296  (Baijnath   Dhanuk  v.  Emperor). 

(2)  (1907;  /.  L.  R.  29  All.  282   {Emperor  v.  lihola  Singh). 
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Appeal  from  the  order  of  Lala]Fadha  Kishen,  Magutrate,  \st  clnxfi, 
ed'ercising  enlmnced poivers  under  section  30,  Criminal  Proce- 
dure  Code,  Tjyallpnr,  dated  the2lsf  May  1914. 

Beech ey,  for  appellant. 

Assistant  Legal  Remembi\anoer,  fnv  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

ScOTT-S.MiTH,  J. — lu  this  case  26  persons,  appellants,  have  13//i  Oct.  1914. 
been  convicted  under  section  304,  Part  II,  Indian  Penal  Code, 
read  with  section  149,  of  culpable  homicide  of  Ahmda,  who  died 
as  a  result  of  fracture  of  the  skull  caused  by  a  blow  inflicted 
n\)cin  hun  on  the  25th  of  February  1914.  Bahadra  and  Agra, 
appellants,  who  are  said  to  have  been  the  persons  who  actually 
struck  the  deceased,  have  been  sentenced  to  seven  years' 
rigorous  imprisonment,  and  all  the  other  appellants  have  been 
sentenced  to  three  yeais'  rigorous  imprisonment  each.  Mr. 
Beechey  has  filed  a  joint-appeal  on  behalf  of  all  the  convicted 
persons  and  has  argued  for  them  all  jointly. 


I  consider,  then,  that  it  is  established  by  the  evidence  that 
the  26  appellants  went  in  a  body  to  Mathela's  haveli  with  the 
object  of  removing  the  buffalo  which  Hassu  claimed  and 
honestly  believed  to  be  his.  I  find  that  they  did,  in  fact,  remove 
the  buffalo,  and  that,  after  they  had  gone  some  distance,  they 
were  followed  by  Mathela'and  Ahmda  and  that,  then,  probably' 
some  abuse  was  given  on  each  side,  and  the  four  appellant.*? 
named  by  prosecution  witnesses,  Agra,  Bahadra,  Allah  Ditta 
and  Moman,  turned  back  and  beat  them.  The  other  appellants 
took  no  active  part  in  the  beating. 

Mr.  Beechey  urges  that,  even  accepting  this  finding,  his 
clients  have  committed  no  offence.  His  argument  is  that  a 
man,  whose  cattle  has  been  stolen,  is  entitled  to  fcize  them 
out  of  the  possession  of  another  man  with  whom  he  finds  them 
and  that,  in  order  to  effect  his  purpose,  he  is  entitled  to  take 
with  him  a  lai'ge  body  of  other  men.  He  bases  his  jirgument 
on  section  105,  Part  II,  Indian  Penal  Code,  which  lays  down 
that — 

"  The  right  of  private  defence  of  property  against  theft 
"  continues  till  the  offender  has  effected  retreat  with  the 
"  property,  or  the  assistance  of  the  public  authorities  is  obtained, 
"or  the  property  has  been  recovered." 
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And.  in  support  of  his  {ii-gument,  lie  cites  7,  Criminal  Law 
Journal,  page  49  (1)  and  I.  L.  B.  86  Cal,  page  296  (2). 
In  my  opinion,  the  argiiraent  of  counsel  has  no  force. 

In  the  present  case  there  was  no  allegation  that  Mathela 
had  stolen  the  buffalo.  Hassu's  report  made  on  the  l9th  of 
February,  i.e.,  six  days  before  the  occurrence  was,  that  bis  buffalo 
strayed  away  f torn  the  grazing  ground.  Under  these  circum- 
.t^tances  the  buffalo  might  have  been  misappropriated  by 
somebody  and  might  have  changed  hands  several  times,  and 
Mathela  might  ea.sily  have  acquired  it  inn  pei^fectly  honest 
manner. 

In  any  case,  it  could  not  be  said  that  he  acquired  it  by 
theft,  though  he  might  possibly  have  received  it  dishonestly 
within  the  meaning  o£  section  411,  Indian  Penal  Code.  The 
Code  does  not  give  ;iny  right  of  private  defence  of  property  in 
regai'tl  to  «liich  an  offence  under  soction  403  oi'  411,^  Indian 
Penal  Code,  has  been  committed. 

Moreover,  in  the  present  case  thee  was  obviously  ample 
time  for  the  appellants  to  have  had  recourse  to  the  proper 
authorities  with  a  view  to  recover  the  possession  of  the  buffalo. 
Instead  of  invoking  the  proper  authorities,  they  took  the  law 
into  their  own  hands  and  went  in  a  body  to  enforce  Hassu's 
right  or  supposed  right  to  the  animal.  Under  these  circum- 
stances, I  have  no  difficulty  in  holding  that  the  appellants 
constituted  an  unlawful  assembly  within  the  meaning  of 
section  141,  Indian  Penal  Code. 

1  he  next  question  is,  of  what  offence  should  the  appellants 
be  convicted.  Mr.  Broadway  franUy  admits  that  they  could 
not  all  have  been  convicted  of  culpable  homicide  under  section 
304,  Indian  Penal  Code.  It  cannot  be  said  that  that  offence 
was  committed  in  prosecution  of  the  common  object  of  the 
unlawful  assenjbly  ;  nor  was  it  such  as  the  members  of  that 
assembly  knew  to  be  likely  to  be  committed  in  prosecution 
of  that  object.  The  very  fact  tliat  the  appellants  went  in  such 
immbcrs  would  negative  the  idea  that  any  such  consequence 
as  did  occur  was  likely  to  take  place. 

The  common  object  of  the  assembly  was  to  take  away 
the  buffalo  and  when  Mathela  and  Ahmda  came  up  to  get  it 
back,  force  was  used  by  some  of  the  appellants  in  order  to 
drive  them  away.  This  force  was  used  in  prosecution  of  the 
common  object  of  the  unlawful  as.sembly,  and  therefore  I  hold 
that  all  the  appellants  are  guilty  of  rioting. 

(1)  (1907)  7  Cr.  L.  J.   49  (Jarlia  Chnmar  v.'.Surit  Ram). 

(2)  (1908)    7.  L.  R,  3G  Cal.  296   (Baijnath  Dhanuk  v.  Emperor). 
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As  regards  Baliadra  and  Agra,  it  is  proved  that  they 
attacked  Ahmda,  but,  according  to  medical  evidence,  he  only 
i^eceived  one  blow  on  the  head,  and  there  is  no  evidence  to  show 
which  of  these  two  appellants  gave  him  that  blow.  Under 
these  circumstances,  and  folio-wing  I.  L.  E.  29  AH.,  page 
282  (1),  I  am  of  opinion  that  neither  of  these  two  persons 
can  be  convicted  of  an  offence  under  section  .304,  Indian  Penal 
Code.  I  think,  however,  it  can  safely  be  held  that,  when  they 
attacked  him,  they  intended  or  knew  that  they  were  likely  to 
cause  him  grievous  hui-t.  I  therefore  accept  the  appeal,  and, 
setting  aside  the  order  of  the  lower  Court,  convict  Agra  and 
Baliadra  of  an  offence  under  section  325,  Indian  Penal  Code, 
and  all  the  other  appellants  of  an  offence  under  section  ]  47, 
Indian  Penal  Code. 

I  do  not  think  this  is  a  case  in  which  a  heavy  punishment 
should  be  given.  At  the  same  time  the  act  of  the  appellants 
was  a  lawless  one  and  was  likely  to  lead  to  a  serious  fight.  The 
sentences  will  be  as  follows  :  Two  years'  rigorous  imprison- 
ment each  to  Bahadra  and  Agi'a,  and  one  year's  rigorous 
imprisonment  to  each  of  the  other  appellants.  These  sentences 
will  not  include  any  solitary  confinement. 

The  appeal  is  accepted  and  the  convictions  are  altered  and 
the  sentences  reduced  as  above  stated. 

Jppeal  accepted. 


No.  38. 

Before  Hon.  Mr.  Justice  Shadi  Lai. 

CROWN 

Vers7is 
KHUDA  BAKHSH— ACCUSED, 

Criminal  Revision  No.  1424  of  1914. 

Workmen  s  Liability  Act,  XIII  of  I85d -contract  to  yerform  agricvUural 
service  and  -prescribing  a  penalty  for  its  breach. 

Held,  that  Act  XIII  of  1859  does  not  apply  to  a  contract  to  perfoiTn 
agric  ultural  sei-vices. 

/.  L.  R.  7  Bom.  379  (2),  followed. 

Held  also,  that  the  remedy  prescribed  by  the  Act  cannot  be  enforced 
where  the  contract  itself  prescribes  a  penalty  for  its  breach. 
96  P.  L.  R.  1914  (3),  followed. 


(1)  (1907)1.  L.  R.   29  All.  282  (Emperor  v.  Bhola  Singh). 

(2)  (1883j  I.  L.  R.  7  Bom.  379  {Empress  v.  Bhagvan  Bhirsan) 

(3)  96  P.L.  R.  1914  (Emperor  v.  Muhammad  Din). 
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Case  reported  by  S.  S.  Harris,  Esquire,  Sessions  Judge,  Mulfan 
Division,  with  hi.-<  Xo.  199  J.,  dated  the  KWi  July  1914. 

The  fact.s  of  this  case  are  as  follo^A-s  :  — 

ft  is  alleged  that  the  cnmplainant  made  an  advanoe  of 
Rs.  110  to  Khnda  Hakhsh,  accused,  to  perform  aj^ricultural 
work  on  a  certain  well  and  got  a  bond  written  from  him.  T]»e 
a(;ciised  neither  worki  d  for  him  for  a  single  day  nor  repaid 
liim  the  advance  money. 

The  accused,  on  convict itm  by  ^lirza  Nawazish  Ali,  exercising 
the  powers  of  a  ^fagistrate  of  tlie  1st  class  in  the  Mazaffargarh 
District,  was  sentenced,  by  order,  dated  9tli  Jane  1914,  nndei* 
.section  12  of  Act  XIII  of  185!},  to  throo  months'  rigorous 
imprisonment. 

The  proceedings  are  forwai'dcd  for  revision  on  the  following 
grounds  :  — 

The  Magistrate  recorded  the  statement  of  Murad,  com- 
plainant, when  the  complaint  was  instituted  and  thereafter 
summoned  Khuda  Bakhsh.  On  the  appearance  of  the  latter 
the  Magistrate  recorded  his  statement  and  at  once  passed  the 
order  which  is  under  revision,  sentencing  Khuda  Bakhsh  to  8 
months'  rigorous  imprisonment.  The  Magistrate  did  not 
ask  the  com{daiuaut  what  his  wishes  were  and  did  r\^i  order 
Khuda  Bakhsh  to  repay  the  advance  made  or  to  perform  the 
work  according  to  the  terms  of  the  contract,  as  required  by 
section  2  of  Act  Xlll  of  1859.  The  order  of  the  Magistrate  is, 
therefore,  not  according  to  law. 

•J.  The  contract  provides  a  penalty  of  Rs.  50  for  non- 
performance of  the  contract,  the  employer  therefore  could  not 
adopt  an  alternative  remedy  by  proceeding  under  Act  XIII  of 
1859,  see  P.  L._KdQ  of  1914  (1). 

3.  The  contract  is  to  perform  agricultural  duties,  such  a 
contract  does  not  come  under  Act  XIII  of  1859 — see  /.  h.  Ji. 
7  Bom.  379  (2). 

For  the  above  reasons  I  recommend  that  the  order  of  the 
Magistrate  be  set  aside  and  that  Khuda  Bakhsh  be  discharged 
from  his  bail  bond  on  which  he  has  been  released  pending  the 
orders  of  the  Chief  Court. 


(1)  96  P.  L.  R.  1914  {Emperor  v.  Muhammad  Din). 

(2j  (1883)  I.  L.  R.  7  Bom.  379  {Empress  v.  Bkagvan  BInvsan) 
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The  order  of  the  Chief  Court  was  as  follows  : — 

Shadi  Lal,  J. — The  accused  entered  into  a  contract  with  2I«i  Oct.  1914. 
the  complainant  to  perform  agricultural  work  for  the  latter, 
received  an  advance  of  Rs.  110  and  stipulated  to  pay  a  penalty 
of  Rs.  50  in  the  event  of  the  non-performance  of  the  service. 
On  these  facts,  it  is  quite  clear  that  the  provisions  of  Act  XIII 
of  1859  do  not  apply  to  the'case- 

In  the  first  place,  the  preamble'and  other  provisions  of  the 
Act  show  that  it  was  not  intended  to  apply  to  a  contract  to 
perform    agricultural  service    (vide  I.  L  B.  7    Boin.  79)  (1). 

In  the  second  place,  the  judgment  of  this  Court  in  Criminal 
Revision  No.  616  of  1913  (96  P.  L.  B.  1914)  (2)  is  an  authority 
for  the  view  that  where  a  contract  prescribes  a  penalty  for  its 
breach,  the  remedy  prescribed  by  Act  XIIT  of  1859, ^cannot  be 
availed  of. 

For  these  reasons,  I  accept  the  application  for  revision  and 
set  aside  the  order  of  the  Magistrate. 

Bevision  accepted. 

(1)  (1883)  /.  L.  R.  7  Bom.  379  (Empress  v.  Bhagvan  Bhivsan). 

(2)  96  P.  L.  R.  1914  (Emperor  v.  Muhammad  Din). 
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REVENUE  JUDGMENTS, 
1914. 


JfiMudal  C0ntmi00ioner,  Punjab. 

REVENUE  JUDGMENTS. 


No.  1. 

Before  Hon.  U.  J.  Maynard,  Financial  Commissioner. 

MAHAN  SINGH  AND  OTHERS— (Plaintiffs)— 

PETITIONERS 

Vej'sus 

NARAIN  SINGH  AND  ANOTHER— (Defendants)— 

RESPONDENTS. 

Revenue  Revision  No.  122  of  1913-14. 

Punjab  Tenancy  Act,  XVI  of  1887,  section  48  {5)—Fi7iancial  Commis- 
sioners power  of  revision — when  exercised. 

ifeZcZ  that  the  circumstances  which  would  justify  the  Court  of  the  Financial 
Commissioner  on  its  revision  side,  in  holding  that  a  subordinate  Court  had 
acted  either  without  jmisdiction  or  illegally  or  with  material  irregularity, 
when  on  the  facts  found  by  that  Court  there  is  no  such  lack  of  jurisdiction  and 
no  illegality  or  material  irregularity,  would  have  to  be  of  a  veiy  exceptional 
kind,  such  as,  e.  g.  absolute  perA-ersity  in  the  finding  or  a  serious  misapplica- 
tion of  the  law  of  e\idence  in  arriving  at  it,  and  that  the  broad  principle  to 
follow  is  to  interfere  only  when  a  refusal  to  interfere  would  result  in  injustice 
or  failure  of  justice. 

2  P.  R.  {Rev.)  1910  (1),  refeiTed  to. 

Held  consequently,  that  there  is  no  ground  for  interference  in  th6  pre'sent 
case  where  two  Courts  have  found  as  a  matter  of  fact,  supported  by  the 
Revenue  Records  that  the  relation  of  landlord  and  tenant  exists  between  the 
parties  and  there  is  no  suggestion  that  this  decision  has  resulted  in  injustice. 

Cane  forivarded  for  order  hy  P.  /.  Fagan,    Esquire,  Commissioner  of 
Jullundur,  ivith  his  remarhs,  dated  the  16th  March  1914. 

The  order  of  the    learned  Financial   Commissioner   was  as 
follows  ; — 

Matnakd,  F.  C. — The  land  in  respect  to  which   the  present    Hth  April  1914. 
suit  has  been   brought  is   a  portion  of  Nahri  Nauranga    which 

(1)  2  P.  R.  {Eev.)  1910  {Imam  Di7i  v.  Jiwan).  > 
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came  by  partition  proceedings  into  the  share  of  the  defendants-, 
respondents.  Proprietary  possession  of  the  land  was  delivered 
to  them  in  1909  by  the  oi-der  of  the  Court  ;  but,  as  the  plaintiffs- 
applicants  are  not  owners  of  Nahri  Nauranga,  but  only  of  the 
adjoining  village  of  Nahri  Khalsa,  it  is  understood  that 
they  were  not  parties  to  the  partition  proceedings.  Owing 
to  the  intermixture  of  the  lands  of  the  two  villages, 
they  appear  to  have  claimed  rights  in  this  area  and  they 
resisted  the  occupation  of  the  defendants  and  interfered  with 
the  tenants  put  in  bj-  the  latter.  But  the  lespondents  are 
shown  in  the  Revenue  Records  as  having  proprietary  possession, 
in  accordance  with  the  orders  in  the  partition  proceedings  and 
they  sued  for  the  ejectment  of  the  plaintiifs  (applicants),  which 
the  original  and  appellate  courts  have  ordered. 

The  original  and  appellate  courts  have  found  that  the 
plaintiffs  (applicants)  have  not  succeeded  in  rebutting  the 
presumption  established  by  the  Revenue  Records  that  the 
defendants  are  owners  and  the  plaintiffs  tenants-at-will.  That 
is  to  say,  there  is  a  finding  of  fact,  supported  by  the  Revenue 
Records,  that  the  relation  of  laudloid  and  tenant  exists  between 
the  parties. 

The  learned  Comuli^^bioller  regards  the  decision  as 
equitable.  But  having  regaid  to  the  histoiy  of  the  case  and 
to  the  circumstances  in  which  the  plaintiffs  took  possession,  he 
does  not  think  that  the  facts  justify  the  finding  that  the  relation 
of  the  landlord  and  tenant  exists  between  the  parties.  That  is 
to  say,  as  I  understand,  he  regards  the  possession  of  the  plain- 
tiffs as  adverse,  under  the  colour  of  proprietaiy  rights,  and 
the  ejectment  proceedings  in  the  Revenue  Courts  as  bad  in  law. 
He  therefoie  refers  the  case  for  orders  on  the  revision  side. 

His  order  of  reference  suggests  the  possibility  that  a  pei'son 
in  the  possession  of  land  occupied  without  the  consent  of  the 
landlord,  in  the  circumstances  specified  in  section  14  of  the 
Punjab  Tenancy  Act,  might  be  held  to  be  a  tenant,  and  there- 
fore liable  to  ejectment  proceedings.  I  need  only  say  here  that 
it  is  most  improbable  that  such  an  interpretation  of  section  14 
would  be  upheld,  as  the  reason  for  inserting  that  section  is  to 
provide  for  the  case  of  a  trespasser  who  is  not  a  tenant.  If  the 
facts  of  the  present  case  had  been  found  to  be  what  I  under- 
stand the  Commissioner  to  consider  them  to  be,  there  could,  I 
think,  have  been  little  doubt  as  to  the  law  applicable  to  them. 
The  plaintiffs-applicants  having  been  found  to  be  in  adverse 
pubfet'bbiou  of  land    which  was   juade  over   to  the    defendants  in 
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jDartition  proceedings  to  which  the  plaintiffs  were  not  parties, 
wonld  not  have  been  liable  to  ejectment  proceedings  under  the 
Punjab  Tenancy  Act. 

The  question  before  me,  however,  is  whetl  er,  for  the  sake 
of  a  ruling  on  a  point  of  law  whicb  is  not  seriously  in  question, 
I  should,  as  a  Court  of  revision,  reverse  the  concurrent  finding 
of  two  Courts  on  a  point  of  fact,  which  has  the  support  of  the 
Revenue  Records  and  whether  I  should  do  this  notwithstanding 
that  the  decision  based  upon  this  finding  is  regarded  by  the 
Court  which  makes  the  reference  as  an  equitable  one. 

Applications,  on  the  revision  side,  from  disappointed 
pai'ties  to  revenue  litigation,  are  very  numerous  and  in  the 
majority  of  them  the  grounds  put  forward  might  serve  as 
grounds  of  appeal,  if  appeal  were  permissible,  but  are  not,  and 
hardly  ever  affect  io  be,  grounds  for  the  exercise  of  so  exceptional 
a  jurisdiction  as  that  of  the  Financial  Commissioners  on  the 
revision  side. 

The  revisional  jurisdiction  of  the  High  Court  is  limited 
by  section  115  of  the  Civil  Procedure  Code  to  cases 
in  which  a  subordinate  Court  appears  to  have  exercised  a 
jurisdiction,  not  vested  in  it  by  law,  or  to  have  failed  to. exercise 
a  jurisdiction  so  vested,  or  to  have  acted  in  the  exercise  of  its 
jurisdiction  illegally  or  with  material  iriegularity,  but  it  has 
always  been  recognised  that  the  Financial  Commissioner,  acting 
under  section  84  (5)  of  the  Punjab  Tenancy  Act,  has  within 
the  limits  prescribed  for  the  revisional  jurisdiction  of  the  Chief 
Court,  an  absolute  discretion  to  determine  whether  his  interven- 
tion is  expedient.  There  is  a  succession  of  rulings  on  this  point 
and  in  Punjab  Record  No.  2  of  1910  (1),  it  was  very  clearly 
and  in  very  general  language  ruled,  that  the  broad  principle  to 
follow  is,  to  inteifere  only  when  a  refusal  to  interfere  would 
result  in  injustice  or  failure  of  justice- 

In  the  present  case  there  are  two  distinct  reasons  for 
declining  to  exercise  the  revisional  jurisdiction.  In  the  first 
place,  there  is,  on  the  part  of  two  Courts  a  definite  finding  sup* 
ported  by  the  Revenue  Records  of  facts  which  give  jurisdiction  to 
the  Revenue  Courls  and  render  the  plaintiffs-applicants  liable  to 
ejectment.  The  circumstances  which  would  justify  this  Court, 
on  its  revision  side,  in  holding  that  a  subordinate  Court  had 
acted  either  without  jurisdiction  or  illegally  or  with  material 
irregularity,   when,  on   the  facts   found  by  that  Court  there  is 
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no  sucli  lack  of  jurisdiction  and  no  illegality  or  material  irregu- 
larity, would  have  to  be  of  a  very  exceptional  kind  :  though 
absolute  perversity  in  the  finding,  or  a  senons  misapplication 
of  the  law  of  evidence  in  arriving  at  it,  might  justify  such 
interference.  Apart  fi'om  this  point,  there  is  no  suggestion  that 
the  decision  of  the  subordinate  Courts  in  the  present  case  has 
resulted  in  injustice- 


The  application  is  rejected. 

Revision  rejected. 


I. 
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No.  2. 

Before  Hon.  E.  J.  Maynard,  Financial  Commissioner. 
RUGHA— (PETITIONER) 

Versus 

MUGHLI  AND  OTHERS— (RESPONDENTS). 

Revenue  Revision  No.  176  of  1913-14. 

Punjab  Tenancy  Act,  Xrl  of  1887,  sections  38  and  59  (1)  (6)  and  (c)— 
abandonment  of  occupancy  rights  by  widoic — succession  by  male  collaterals  — 
abandonment  by  the  collaterals  by  not  cultivating  for  more  than  a  year— before 
taking  possession. 

Held  that  if  a  wido^.v,  who  has  succeeded  to  occupancy  rights,  abandons 
the  tenancy  by  non-cultivation  within  the  scope  of  section  38  of  the  Tenancy 
Act,  the  occupancy  rights  at  once  devolve  on  the  next  claimant,  ride  section  59 
(1)  (6)  and  (c). 

Held  also  that  the  next  claimant  does  not  become  a  "  tenant  having  the 
right  of  occupancy,"  within  the  meaning  of  section  38,  until  he  has  entered 
into  possession  and  consequently  cannot  be  held  to  have  abandoned  his 
occupancy  right  under  that  sectic>n  before  that  time  (1). 

Case  forwarded  for  the  orders  of   the   Financial   Commissioner  by 
Lieut.-Golonel  C.  M.  Dallas,  C.  S.  I ,    Commissioner,    Amhala, 
with  his  order,  dated  6th  March  1914. 
Dwarka  Parsliad  for  petitioner. 
Fazal  Ilahi  for  respondents. 

The  order  of  the  learned  Financial  Commissioner  was  as 
follows  : — 

Maynard,  F.  C. — The  parties  are  represented  before  me  by  6th  May  1914. 
counsel.  A  widow  who  had  su.C3eeded  to  occupancy  lights 
held  by  her  deceased  husband  left  the  village  in  which  the 
land  was  situated.  The  prior  nature  of  the  arrangements  which 
she  made  for  the  cultivation  of  the  land  and  the  manner  in 
which  effect  was  given  to  them  are  not  entirely  clear  from  the 
file.  Apparently  the  person  whom  she  employed  to  cultivate 
for  her  continued  to  cultivate  on  behalf  of  the  landlords.  At 
any  rate  the  owners  (who  are  the  co-sharers  in  the  village)  say 
that  they  regularly  received  rent  from  the  tenant  Shahzada, 
though  the  language  employed  appears  to  amount  to  a  conten- 
tion that  he  is  cultivating  on  their  behalf  and  not  on  behalf 
of  any  Occupancy  tenant. 

The  landlords  claimed  in  mutation  proceedings  that  the 
name  of  the  widow  should  be  removed  from  the  column  of  occu- 
pancy and  this  claim  was  upheld  as  far  as  the  Collector's  Court. 
The    Commissioner  has    referred   the  case    for    revision  on  the 


(1)  [  (C/.  44  P.  R.  1891  {F.  B.)  (Joti  v,  Maya)  Ed. 
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ground  that  the  act  of  the  "svidow  did  not  affect  the  rights  of 
the  collaterals,  who  are  admittedly  descended  from  the  ancestor 
•who  originally  held  the  tenancy. 

The  widow  having  left  tlie  village  some  years  ago,  a  fresh 
entry  of  some  sort  is  necessary,  and  the  question  is  what  it 
should  be. 

The  rights  of  a  widow  in  an  occupancy  tenancy  are  very 
strictly  limited  by  law.  She  cannot  transfer  the  right  by  sale, 
gift,  or  mortgage,  or  even  by  sub-lease  for  a  term  exceeding 
one  year.  It  would  be  somewhat  surprising  if,  in  these  circum- 
stances, a  mere  act  of  neglect  on  her  part  would  suffice  to  destroy 
the  rights  of  persons  who  are  protected  by  law  against  her 
wilful  disposal  of  the  property. 

Clause  (b)  of  section  59  (1)  makes  the  legal  position 
clear,  abandonment,  like  ejectment,  terminates  the  rights  of 
the  widow,  and  the  right  of  occupancy  at  once  devolves  upon 
the  next  claimant.  A.t  the  very  moment  that  the  widow  completed 
the  period  required  to  bring  section  3S  of  the  Punjab  Tenancy 
Act  into  opei'ation,  she  ceased  to  be  "  the  tenant  having  the 
right  cf  occupancy"  by  the  operation  of  section  59  (1)  (b). 

An  attempt  has  been  made  before  me  to  show  that  the 
collaterals  were  themselves  guilty  of  abandonment,  because  they 
did  not  at  once  enter  upon  and  manage  the  tenancy.  It  appears 
thab  they  misunderstood  this  legal  position  and  thought  they 
must  wait  till  the  widow's  absence  had  lasted  a  stated  number 
of  years.  Be  this  as  it  may,  it  is  clear  that  a  person  who 
has  never  been  in  actual  possession  of  a  tenancy  has  not  the 
opportunity  of  cultivating  and  arranging  for  the  cultivation 
of  the  land  of  which  it  consists  :  and  I  hold  that  in  order  to 
establish  the  conditions  contemplated  by  section  38,  the  tenant 
whose  abandonment  of  his  tenancy  is  alleged,  must  have  been 
at  some  time  in  possession  of  the. tenancy  in  question. 

I  accept  the  application  and  order  mutation  of  the  occupancy 
tenancy  in  the  names  of  the  collaterals  of  the  deceased  tenant 
Niadar :  with  costs  in  favour  of  the  applicant. 

Bevision  accepted. 
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No.  3. 

Before  Eon.  Mr.  H.  J.  Maynard,  Financial  Commissioner. 

BAHADARI  AND  BAGARI -PETITIONERS, 

Versus 

CROWN— RESPONDENT. 

Revenue  Revision  No.  181  of  1913-14. 

Canal  colonies— grantee  s  liability  of  j^ersonal  residence — existence 
of  a  habitable  house— sufficient  proof,  after  colony  has  been  firmly  established. 

Held  tliat  after  a  new  colony  has  teen  in  existence  for  twelve  or 
fifteen  years  and  has  become  firmly  established,  a  grantee,  who  has  not 
acquired  proprietary  rights,  retains  his  technical  liability  to  fulfil  the  con- 
dition of  personal  residence,  but  the  existence  of  a  habitable  house  should 
be  accepted  as  sufficient  evidence  of  residence  and  further  inquisition  into 
the  habits  of  the  grantee  should  be  avoided. 

Bev  I  si  on  from  the  order   of  E.  A.  Casson,  Esc^uire,  C.S.I ,  Commis- 
dover  of  Lahore,  dated  the  2''6rd  December  1913. 

The  ordei'  of  the  learned  Financial  Commissioner  was  as 
follows  : — 

Maykakd,  F.  C. — The  facts  of  this  case  are  that  the  ousted  ^hth  March  1914. 
grantees  have  a  substantial  house  in  the  Chak  which  is  fit  to 
live  in  and  is  provided  with  all  necessary  furnihire.  From 
the  lambardars'  statement  in  vernacular  it  appears  that 
the  applicants  have  paid  their  share  of  expenses  incurred 
in  the  building  of  the  village  mosque  and  the  village  drinking 
well. 

Not  having  obtained  proprietary  rights,  they  were 
technically  liable  to  be  ousted  by  reason  of  their  non^residence, 
and  an  order  of  confiscation  was  passed  against  them  on  March 
28th,  1913.  The  house  is  said  to  have  been  built  15  or  16 
years  ago,  and  I  gather  that  the  grant  which  has  now  been 
confiscated  dates  back  to  the  early  days  of  settlement  on  the 
Rakh  Branch  of  the  Lower  Chenab  Canal. 

For  the  first  12  or  15  years  of  a  new  colony's  existence, 
the  settlement  is  in  some  measure  precarious,  and  there  is 
special  justification  for  insisting  meticulously  on  the  condition 
of  lesidence.  Later  on,  when  the  colony  is  firmly  established, 
the  absence  or  presence  of  a  particular  grantee  becomes  a 
matter  of  little  or  no  public  importance. 

If  he  has  not  acquired  proprietary  right,  he  retains,  no 
doubt,  his  technical  liability  to  fulfil  the  condition  of  personal 
residence  :  but  it  becomes  very  undesirable  to  enforce  this  by 
confiscation,  and  the  proper  course  is  to  accept  the  existence 
pf  a   habitable  house   as  sufficient    evidence   of  residence,  and 
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to  make  no  further  inquisition  into  the  habits  of  the  grantee. 
One  gi-eat  objection  to  the  continuance  of  enquiries  of  this  kind 
is  the  very  undesirable  power  which  they  place  in  the  hands  of 
subordinate  officials. 

I  hold,  therefore,  that  the  time  has  now  come  throughout 
the  whole  of  the  Lower  Chenab  Colony  when  the  fact  that  a 
grantee  has  a  habitable  house  in  his  Chak  must  be  accepted  as 
conclusive  evidence  flat  he  is  fulfilling  the  condition  of 
residence.  In  order  to  apply  this  principle  in  the  present 
case,  enquiry  will  be  made  as  to  the  disposal  of  the  square 
which    was     confiscated,    and    restoration    will  be     ordei'cd,    if 

feasible. 

Bevision  alloiced 


No.  4 
Before  Hon.  H.  J.  Maijnard,  Mnancial  Commissioner . 

HIRA  AND  OTHERS— (.InnnMENT- DEBTORS)— PETITIONETS, 

Vtrsus 

NIHAL  SINGH  AND  OTHERS— (Decree-holders)— 

RESPONDENTS. 

Revenue  Revision  No.  121  of  1913-14. 

Punjab  Tenancy  Act,  ieclions  45  an^i  84  (5)— notice  of  ejectment  against 
tenants— suit  to  contest  notice  dismissed  in  default -no  decree  for  ejectment 
of  tenants  - -tenants  ejected  notwithstanding  in  execution  •proceedings— Revision. 

The  landlords  (respondents)  caused  «iotice  of  ejectment  under  section 
45  (1),  Punjab  Tenancy  Act,  to  be  served  on  the  tenants  fpetitioaers).  It 
had  previously  been  held  in  judicial  proceedings  that  the  tenants  were  not 
liable  to  ejectment  from  one  of  the  fields  No.  743,  but  this  was  overlooked 
in  dealing  with  the  notices  of  ejectment. 

The  tenants  sued  to  contest  the  notice  and  obtained  an  ex  jpartQ  decree 
which  was  however  set  aside  subsequently  and  when  the  case  came  up  again 
the  tenants  absented  themselves  and  their  suit  was  dismissed  in  default. 

In  passing  orders  the  Court  did  not  direct  the  ejectment  of  the  tenants 
under  section  45  (6j  of  the  Act.  In  execution  proceedings  possession  was 
however  given  to  the  landlords. 

Held,  that  a  technical  irregularity,  such  as  the  court's  omission  to  direct 
the  ejectment  of  the  tenants  may  have  been,  is  not  a  good  ground  for 
interference  by  the  P'inancial  Commissioner  on  the  revision  side,  such 
interference  being  only  justified  where  it  is  necessary  in  order  that  substantial 
justice  may  be  done. 

Held  also,  that  the  fact  that  the  ejectment  proceedings  were  twice  in 
succeision  decided  otherwise  than  upon  the  merits  did  not  justify  such 
interference  in  the  absence  of  any  indication  of  material  irregularity. 

Held,  however,  that  the  wrongful  inclusion  in  the  notices  of  ejectment  of 
the  field  No.  743  and  tlie  subsequent  delivery  of  possession  of  this  field  was  a 
material  irregularity  aad  must  be  rectified. 
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Case  forwarded  for  the  orders  of  the  Financial  Commissioner  by  P. 
J.  Fagan,  Esquire,  Commissioner,  Jullundur,  loith  his  order, 
dated  IQth  March  1914. 

j^emo,  for  petitioner. 

Kishan  Cband,  for  respondent. 

The  order  of  tho  learned  Financial  Commissioner  was  as 
follows  : — • 

Mayxard,  F.    C. — The     applicant     did     not   wish     to     be      5,7i  May  19X4. 
represented  before   me  in  this   case.     I    have  heard   counsel  for 
the  respondents. 

The  facts,  in  so  far  as  they  affect  the  present  proceedings 
are  these.  The  respondents  (landlords)  caused  a  notice  of 
ejectment  under  section  45  (I)  of  the  Punjab  Tenancy  Act  to 
be  served  upon  the  applicants  in  respect  to  certain  land.  One 
of  the  fields  {'No.  743)  which  was  included  in  this  notice  had. 
been  held  in  previous  judicial  proceedings  to  be  a  part  of  the 
land  from  which  the  applicants  (tenants)  are  not  liable  to 
ejectment.  This  important  fact  appears  to  have  been  overlooked 
in  dealing  with  the  notice  of  ejectment. 

The  tenants  sued  to  contest  their  liability  to  ejectment, 
and  obtained  an  ex  parte  decree  in  their  favour  :  but  this  ex  parte 
decree  was  set  aside  on  20th  March  1911.  When  the  case  came 
up,  it  was,  on  this  occasion,  the  tenants  who  absented  themselves 
from  the  Court,  and  on  this  occasion  their  suit  was  dismissed 
in  default. 

In  passing  orders,  the  Court  did  not  direct  the  ejectment 
of  the  tenants  in  accordance  with  section  45  (6)"  of  the  Punjab 
Tenancy  Act  and  the  Commissioner  is  of  the  opinion  that  this 
omission  was  a  technical  irregularity.  Notwithstanding  the 
absence  of  any  specific  direction  of  ejectment,  fossession  was 
given  to  the  landlords  (I'espondents)  by  proceedings  in  execu- 
tion of  decree. 

In  referring  this  case  for  action  on  the  revision  side  the 
Commissioner  is,  if  I  understand  him  correctly,  influenced  by 
two  considerations,  over  and  above  that  of  the  irregularity  in 
the  form  of  the  decree,  which  he  describes  as  technical  only. 
One  of  these  considerations  is  that  the  case  has  never  been 
tried  on  the  meiits,  and  the  other  is  that  the  ejectment  proceed- 
ings included  field  No.  743,  which,  as  already  noted,  had  been 
held  to  be  land  from  which  the  tenants  (appligatits^  wgre  not 
lisiible  to  ejectnaent, 
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In  regard  to  the  omission  of  the  direction  for  ejectment 
from  the  order  of  dismissal,  I  may  say  that  the  definition  of 
decree  in  section  2  of  the  Civil  Procedure  Code  (from  Avhich 
an  order  of  dismissal  for  default  is  expressly  excluded)  makes 
•--  it  somewhat  doubtful  whether  there  is  any  technical  iri^egularity 

at  all.  It  is  however  not  necessary  to  determine  this  point, 
because  a  technical  irregularity  is  certainly  not  a  good  ground 
for  interference  on  the  revision  side. 

It  has  been  laid  down  more  than  once,  and  I  take  this 
opportunity  of  restating  the  doctrine,  that  the  Financial  Com- 
missioner will  exercise  his  powers  under  section  84  (5)  of  the 
Punjab  Tenancy  Act  (within  the  limits  set  by  the  Civil 
Piocedure  Code  to  the  revisional  jurisdiction  of  the  Chief 
Court)  only  when  inteiference  is  necessary  in  order,  that 
substantial  justice  may  be  done. 

What  happened  in  this  case  was  that  the  tenants  contested 
their  liability  to  ejectment,  but  failed  to  establish  their  con- 
tention. If  we  leave  out  of  account,  for  the  moment,  the 
other  aspects  of  this  case,  it  seems  clear  that  broad  considera- 
tions of  justice  call  for  the  decision,  either — 

(1)  that  the  original  notice  of  ejectment  which  the  tenants 

contested     holds     good   in    consequence    of    their 
failure   in   the  prooeedings,  or 

(2)  that  the  order  of  the  Court  carried  with  it  a  direction 

of  ejectment,  and  that  the  successful  litigant  should 
not  suffer  from  a  technical  irregulai  ity  (if  there  was 
a  technical  iiTCgularity)  for   which   the  Court  and 
not  he  was  to  blame. 
The   fact  that   the   ejectment   proceedings   were   twice  in 
succession   decided   otherwise   than  upon   the   merits,    does  not 
justify  interference,    upon  the   revision  side,   in   the   absence  of 
any  indication  of   material  irregularity.     Against   the    decision 
dismissing  their  claim  in  default,  the  tenants  applied  unsuccess- 
fully  for    a   review  ;    and  their   subsequent   appeal   was   also 
rejected.     There    is  no  reason  why  the  Financial    Commissioner 
should  upset  the  decision  now. 

The  one  material  irregularity  in  the  proceedings  was 
the  careless  inclusion  in  the  notice  of  ejectment,  and  in  the 
subsequent  delivery  of  possession,  of  field  No.  743.  I  set  aside 
so  much  of  the  proceedings  as  dealt  with  field  No.  743  and 
Older  the  restoration  of  the  possession  of  that  field  to  the 
tenants  (applicants).  In  all  other  particulars,  the  application 
is  rejected.     I  pass  no  order  as  to  costs. 
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Before  Bon.  Mr.  H.  J.  Maynard,  Financial  Commissioner. 

NATHU— PETITION  ER, 

Versus 

BISHNA  AND  OTHERS— RESPONDENTS. 

Revenue  Revision  No.  191  of  1913-14. 

Res-Judicata--CiriZ  Procedure  Code,  190S,  section  11  -  whether  apylicahlc 

to  orde'  s   by  Revenue  officers  in  partition  cases— Punjab  Land  Revenue  Act, 

XVII  of    1887,    section    115— discretionary    potcers   of    Revenue  officers, 

explained. 

Held,  that  section  11   of  the  Code  of  Civil  Procedure  does  not  apply  to 
orders  passed  by  Revenue  officers  in  partition  cases. 
G  P.  R.  {Rev.)  1868,  referred  to. 

Held  also,  that  a  Revenue  officer  has  discretionary  authority  under  section 
115  of  the  Punjab  Land  Revenue  Act,  to  disallow  an  application  for  partition 
and  that  he  ought  to  use  this  authority  in  every  instance  in  which  the  same 
question  has  been  previously  decided,  unless  it  is  shewn  that  the  circumstances, 
which  made  the  pre\aous  order  appropriate,  have  changed. 

Revision  from  the  order  of  Lt  -Col.  C.  M.  Dallas,  G.  S.  I.,  Commis- 
sioner of  Amhala  Bivisiun,  dated  the  lAth  March  1914. 

Mahabir  Persliad,  for  petitioner, 

Dawarka  Persliad,  for  respondents. 

The  order  of  the  learned  Financial  Commissioner  was  as 
follows  : — 

Maynard,  F.  C. — I  have  heard  pleaders  for  the  parties.  It  22ncZ  July  1914. 
is  admitted  that  on  14th  October  1909  the  Assistant  Collector 
of  Rupar  rejected  an  application  for  the  partition  of  the  same 
land  which  is  the  subject  of  the  present  proceedings.  The 
order  against  which  this  application  has  been  lodged  is  one 
affirming  upon  appeal  the  Collector's  order  that  partition  of 
the  land  shall  proceed,  if  Nathu  (present  applicant)  fails  to 
sue  to  establish  proprietary  right  on  2  bighas  of  it  by  a  stated 
date.  And  the  issue  before  me  is  virtually  this,  whether,  by 
virtue  of  section  1 1  of  the  Civil  Procedure  Code  or  by  any  other 
principle  of  law,  the  order  rejecting  the  partition  in  1909 
renders  illegal  the  order  permitting  the  pirtition  ia  191.3. 

It  is  plain  enough  that  a  Revenue  Officer  acting  as  a  Civil 
Court  under  section  117  (2)  of  Act  XVU  of  1S87  is  properly 
described  as  a  Court  trying  a  suit  and  that  if,  in  this  capacity, 
a  Revenue  Officer  had  decided  a  partition  question  in  issue 
between  the  parties  to  partition  proceedings,  section  11  of 
Civil  Procedure  Code,  embodying  what  is  commonly  described 
as  the  principle  of  res  judicata,  would  be  a   bar  to  the  re-decision 


(1)  6  P.  R.  {Rev.)  1868   {Mullik    Fultch  Sher  Khan  v.   MuUik  Shcr 
Bahadoor  Khan). 
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of  tlie  same  question  between  the  same  parties  The  position 
is,  howevei',  an  entirely  diffeient  one  when  the  Revenue  Officer 
is  acting,  not  as  a  Court  under  section  117  (2),  but  merely  as 
a  Revenue  Officer  dealing  with  an  application  for  partition. 
In  this  capacity,  lie  acts  as  an  administrative  authority,  not  as 
a  Court,  the  pioceeding  is  an  administrative  adjustment,  not 
a  suit,  and  the  decision  is  embodied  in  an  order,  not  in  a 
decree.  As  was  held  by  the  Financial  Commissioner  in  Punjab 
Record  No.  G  of  18G8  (1),  where  tlie  question  in  issue  was  the 
form  in  which  a  jagirdar  was  entitled  to  collect  revenue,  and  the 
claim  had  been  disallowed  in  ]  862,  I  hold  that  the  matter  is 
an  administrative  one,  to  which  the  principle  of  res-judicata  as 
eoabodied  in  section  11  of  the  present  Civil  Procedure  Code  has 
no  application. 

The  pleader  for  the  applicant  has  not  felt  able  to  argue 
before,  me  that  section  1]  of  the  Civil  Procedure  Code  bars  the 
re-decisi<  n  in  1913  of  the  question  whether  partition  should 
be  allowed,  but  he  has  urged,  with  very  good  reason,  that 
there  must  be  some  finality  about  the  orders  of  Revenue  Officers, 
and  that  it  would  be  most  inconvenient  and  improper  if  every 
one  who  had  been  disappointed  over  an  application  for  partition 
were  at  liberty  to  start  fresh  proceedings  over  the  same  issue. 

There  is  no  doubt  that  this  contention  is  correct.  But 
the  decision  that  section  11  of  the  Civil  Proceduie  Code  has 
no  application  to  the  partition  orders  of  Revenue  Officers  does 
not  connote  a  decision  that  such  orders  will  henceforth  have  no 
legal  finality.  Under  section  115  of  the  Land  Revenue  Act, 
a  Revenue  Olficer  has  discretionary  authority  absolutely*  to 
disallow  iin  application  for  partition  :  and  he  ought  to  use 
this  authority  in  every  instance  in  Avhich  the  same  question 
has  been  previously  decided,  unless  it  is  shown  that  the 
circumstances  which  made  the  previous  order  appropriate  have 
changed. 

A  very  common  instance  of  a  change  of  circumstances  affect- 
ing the  propriety  of  a  pai-tition  is  the  introduction  into  a  village 
of  a  new  means  of  irrigation  :  converting  uuculturable  land  into 
culturable  laud.  13ut  changes  in  methods  of  cultivation,  whatever 
the  cause,  must  alvva^'s  tend  to  carry  with  them  changes  in  the 
manner  in  which  land  is  held  :  and  the  recent  discovery  in  the 
north-west  of  the  Punjab  that  barani  cultivation  with  profit 
is  possible  over  extensive  areas  where  it  was  formerly  regarded 
as  hope-less,    is   another   instance   of  a  change   which  may  make 

(Ij    6  P.   R.   {Rev.)   1868    {Mullik  Fallch  Slier    Khun  v.    MuUik  Sher 
Bahadoor  Khan). 
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it   reasonable,  and   even   necessary   to   allow   partition   of  areas 
where  partition  has  formerly  been  disallowed. 

In  the  present  case  I  find  that  the  refusal  of  partition  in 
1909  was  based  upon  the  belief  that  the  point  in  dispute 
between  the  parties  could,  and  would,  be  appropriately  dealt 
with  by  action  under  section  150  of  the  Laud  Revenue  Act. 
It  was  supposed  that  Nathu,  the  present  applicant,  was  prepared 
to  surrender  certain  land  which  w^as  in  his  possession.  His 
subsequent  proceedings  showed,  that  this  was  not  the  case,  for 
he  obtained  from  a  Civil  Court  a  decree  that  he  was  entitled 
to  retain  possession  of  that  land  until  partition  should  take 
place. 

In  the  circumstances  I  hold  that  the  officers  who  dealt 
■with  the  application  in  1913  were  justified  in  declining  to 
exercise  their  discretionary  authority  to  disallow  partition 
notwithstanding  the  opposite  decision  in  1907.  I  reject  the 
application  for  revision. 

Hedision  rejected. 
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Before  Bon.  H.  J.  Blaynard,  Financial  Commissioner. 

NAWAB  ALI  AND  ISMAIL— (Defendants) — 

PETITIONERS, 

Versus 

LAL  SINGH— (PLAiNTiFr)— RESPONDENT. 

Revenue  Revision  No   145  of  1913-14. 

Punjah  Tenancy  Act,  XV I  of  1887 ,  section  ^^acquisition  of  occupancy 
rights  by  tenants  breaking  up  ivaste—Mauza  Ganga,  Tahsil  Sirsa. 

Held,  that  the  decision  in  Revenue  Case  No  406  of  1897-98  by  Thorburn 
F.  C.  did  not  establish  a  new  principle  of  law  conferring  occupancy  rights 
under  section  8  of  the  Tenancy  Act  on  all  tenants  in  the  old  Sirsa  district 
who  had  broken  up  "waste  prior  to  1882  but  provided  merely  a  new  criterion 
by  which  each  claim  to  such  rights  might  equitably  be  decided  in  the  absence 
of  any  express  clause  in  the  administration  paper  of  the  village  conferring 
such  rights. 

Held  also,  that  the  applicatioa  of  the  said  criterion  depends  upon  the 
particular  facts  of  each  case  and  that  the  question  at  issue  in  every  such 
case  is  one  of  fact,  whether  the  circumstances,  and  in  particular  the  rate  of 
rent  paid,  point  to  the  conclusion  that  at  the  tune  when  the  waste  was 
broken  up  tenants  were  so  scarce  as  to  bs  in  a  position  to  dictate  their  own 
terms.  In  cases  where  the  breaking  up  of  waste  took  place  prior  to  1882 
the  probability  that  tenants  were  so  scarce  is  greater  than  in  cases  where 
it  took  place  later,  but  the  probabilty  is  not  to  be  taken  as  a  certainty  in  any 
case  and  all  the  cuxiunstanceB  must  be  exanined. 

Rev.  Cases  No.  5  of  1881—82  (unpublished)  and  No.  403  of  1897—98  (1), 
referred  to. 

(1)  The  orders  in  this  case  are  now  printed  at  page  16  infra. 
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Revision  from  the  order  of  Lt  -Col.  C.  M.  Dallas,  C.S.I. ,  Commis- 
sioner, Amhala  Division,  dated  the  24:th  January  1914. 

The  order  of  the  leanied  Financial  Commissioner  was  as 
follows  : — 

12th  August  1914  Mayxakd,  F.  C, — I  have  heard  the  parties  in  this  case.    The 

ap{)licants  are  tenants  in  Mauza  Ganga  of  Tahsil  Sirsa,  and  the 
land  in  dispute  was  broken  up  bj  them  pt^rtly  before  and  partly- 
after  1882,  while  a  portion  of  it  was  not  broken  up  by  them  at 
all  but  received  by  them  in  an  already  cultivated  state.  The 
landlord  having  sued  for  possession  by  ejectment,  the  tenants 
sued  for  occupancy  rights,  which  all  the  lower  Courts  have 
found  that  they  have  failed  to  establish. 

As  in  many  villages  of  t!ie  Sirsa  Tahsil,  tlie  administra* 
tion  paper  of  the  settlements  both  of  1862  and  1882  contain  a 
clause  which  sets  forth  the  right,  in  the  first  place  of  the 
owners,  and  in  the  second  place  of  the  occupancy  tenants,  to 
break  up  waste  and  adds  that,  if  these  be  unwilling,  the  right 
will  be  given  to  some  one  else.  In  the  fifth  ground  of  the 
application  for  revision,  the  applicants  refer  to  this  clause  and 
claim  it  as  establishing  their  rights  of  occupancy. 

A  clause  of  the  same  character  in  the  administration  paper 
of  the  village  of  Divvan  Kheora  in  the  Dabwali  Tahsil  of  the 
old  Sirsa  District,  came  under  the  consideration  of  the  Financial 
Commissioner,  Sir  J.  Lyall,  in  case  No.  5  of  18:^1-82.  He 
observed  that  there  was  nothing  in  the  rule  expressly  declaring 
that  an  occupancy  tenant,  obtaining  and  cultivating  waste 
land  under  the  clause,  would  acquire  a  right  of  occupancy  in 
it.  But  in  the  circumstances  of  the  particular  case  (which  was 
one  of  first  founding  in  1853  and  a  subsequent  refounding  in 
1861  after  abandonment  in  consequence  of  drought)  Sir  J.  Lyall 
held  that  tenants  of  the  village,  classed  as  occupancy  tenants  at 
the  Settlement  of  1832,  who  had  been  allowed  to  break  up 
waste  land  under  this  clause  within  the  term  of  the  expiring 
Settlement  (1862-1882)  were  entitled  to  a  right  of  occupancy  in 
the  lands  broken  up. 

In  case  No.  dOG  of  lr/J7-98  a  similar  case  connected  with 
occupancy  rights  iu  the  same  tiact  came  before  Mr.  Thorburn, 
then  Financial  Commissioner.  In  the  course  of  his  judgment 
Mr.  Thorburn  observed  : — 

"  Considering  the  fact  that  clause  6  only  gave  the  right  io 
break  up  waste,  but  is  silent  as   to    what   status    such   hutamari 
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confers,  it  cannot  be  held  that  hutamari  per  se  confers  an  oc- 
cupancy right.  As  to  whether  it  does  or  not,  must  turn  on 
whether  or  no  at  the  time  butamars  were  scarce,  in  a  position,  so 
to  say,  to  make  their  own  terms  and  the  advantages  of  getting 
new  land  brought  under  the  plough,  were  great  to  the  land' 
owners.  A  decision  on  this  point  will  partly  depend  on  the  rents 
taken." 

In  the  particular  case  then  under  his  considei^ation,  Mr. 
Thor'burn  decided  that  each  plaintiif  was  "  entitled  to  occu- 
pancy rights  under  Section  8,  Punjab  Tenancy  Act,  in 
respect  of  all  land  broken  up  and  since  held  by  him  or  his  pre- 
decessor in  interest  ia  or  before  18S2,  and  that,  in  respect  of 
lands  subsequently  broken,  the  question  depends  on  the  finding 
of  fact  as  to  in  what  year  from  any  cause  the  competition 
changed  from  one  for  tenants  on  any  terms  almost,  to  one  for 
land  amongst  tenants  on  such  teims  as  the  landlords  chose  to 
dictate." 

In  the  case  now  before  me  the  second  ground  of  revision 
amounts  to  a  claim  that  this  judgment  has  established  as  a 
general  principle  of  tenancy  law  for  uuirrigated  villages  of  the 
old  Sirsa  District,  that  a  tenant  who  has  broken  up  land  prior 
to  18^2  is  entitled  to  occupancy  rights  in  that  land.  This  claim 
is  not  limited  to  tenants  who  enjoyed  occupancy  rights  in 
other  land  in  the  village  prior  to  1882  and  in  this  case  it  is 
shown  that  the  father  of  the  applicants  had  no  such  rights  in 
this  village  prior  to  the  Settlement  of  1882. 

The  Assistant  Collector  who  originally  decided  against 
the  applicants  held  that,  in  the  present  instance,  there  was  not 
the  slightest  reason  to  suppose  that  there  was  any  scarcity  of 
tenants  when  their  father  broke  up  the  land  now  in  dispute  and 
added  that  the  rent  rate  (which,  as  pointed  out  by  Mr.  Thor- 
burn,  is  an  important  consideratiou  in  determining  whether  the 
evidence  points  to  a  scarcity  of  tenants)  is  high.  The  rent 
rate  is  four  annas  and  four  pies  per  paMa  bigha,  equivalent  to 
seven  annas  aud  two  pies  per  acre,  a  rate  which  is  certainly  not 
particularly  low  for  barani  lands  in  the  Sirsa  District  and  was 
double  the  land  revenue  rate  in  this  village.  In  rejecting  the  ap- 
plication for  revision  the  Commissioner  observed  that  the  real 
point  was  "whether  at  the  time  that  this  land  was  first  broken  up 
and  occupied  by  appellant  or  his  ancestors,  the  competition  for 
land  was  such  that  the  tenant  could  make  his  own  terms,  or  such 
that  the  landlord  could  do  so,  i  e.,  was  land  scarce  or  were 
tenants  scarce,  and  he  held  that  the   facts    established  that  the 


1(3  REVENI'E  JUDOMENTS-No.  7.  [  Rbooed, 

tenant  was,  at  the  time,  in  the  less  favourable   position   a    oon- 
clasion  from  which  there  is  no  reason  to  differ. 

Mr.  Thorburn's  decision  in  case  No.  406  of  1897-98  did  not 
establish  a  new  principle  of  law  conferring  occupancy  rights 
under  section  8  on  all  tenants  in  the  old  Sirsa  District  who  had 
broken  up  waste  prior  <o  1882.  It  merely  provided  a  new 
criterion  by  which  each  claim  put  forward  by  such  persons  to 
the  establishment  of  such  rights  might  equitably  be  decided. 
The  application  of  the  criterion  depends  upon  the  particular  facts 
of  each  case,  and  the  question  at  issue  in  every  such  case  is  ore  of 
fact  whether  the  circumstances,  and  in  particular  the  rate  of 
rent  paid,  point  to  the  conclusion  that  at  the  time  when  the  waste 
was  broken  up,  tenants  were  so  scarce  as  to  be  in  a  position  to 
dictate  their  own  terms.  In  cases  where  the  breaking  up  of 
the  waste  took  place  prioi-  to  1882  the  probibillty  that  tenants 
were  so  scarce  as  to  be  in  a  po:sitioa  to  dictate  their  o,vn 
teims  is  greater  than  in  cases  where  it  took  place  later.  But 
the  probability  is  not  to  be  taken  as  a  certainty,  in  any  case, 
and  all  the  ciicumstances  must  be  examined. 

In  the  present  case,  there  are  no  grounds  of  revision  at  all 
in  respect- to  that  portion  of  the  land  which  was  received  by  the 
applicants'  father  in  an  already  cultivated  state.  In  respect  to 
the  remaining  land,  the  contention  of  the  applicants  fails  for 
the  reasons  explained,  and/ they  have  not  proved  the  facts 
which  are  requisite  in  order  to  establish  the  occupancy  status  on 
the  principle  laid  down  in  case  No.  40G  of  1897-93. 

The  application  is  rejected. 

Revision  rejected. 


0 


The  orders   in  case  No.   40G  of   1897 -98  referred   to  in    the 
above  judgment. 
Ith  April  1899.  TnOHBURN,  P.  C. — From   the  Collector's   return,   dated   the 

I6th  February  1^99,  giving  cover  to  a  report  by  Mr.  Hum- 
phreys, Assistant  CDllectoi-,  dated  the  6th  February  1899,  both  of 
which  are  to  be  read  as  part  of  this  Court's  judgment,  the 
Assistant  Collector's  report  from  the  words  "  Report  re.  Col- 
lector's order,  dated  the  5th  January  1899,"  the  answers  to  the 
points  referred,  omitting  for  the  moment  No-  1,  are  as  fol- 
lows : — 

(2)  Registered  occupancy  tenants  pay  at  a  rato  under 
■Re.  0-6-0  the  cultivated  bigha,  which  is  apparently  the  rate 
plaintifBs  have  paid  out    since  last  settlement    (3)  the   partition 
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occurred  in  Samhat  1919  (A.  D  1862),  oi'  20  years  before  Mr. 
"Wilson's  Settlement  of  1862  (4)  no  instances  are  established. 
As  to  (1),  the  translation  of  the  Wajib-ul-arz  filed  shows  that  in 
paragraph  6  on  "  mode  of  breaking  up  hanjar  "  the  conditions 
were  that  the  owners  first  and  after  them  the  occupancy  ten- 
ants, "  shall  have  the  right  to  break  up  waste  land  and  in  the 
event  of  their  refusing  to  do  so,  land  will  be  given  to  another 
person."  This  clause  was  apparently  originally  inserted  in  the 
1862  Settlement  and  repeated  in  that  of  1882.  Its  broad  and 
obvious  intention  was  to  encourage  the  breaking  of  waste  by 
owners,  occupancy  tenants  and  outsiders  put  in  by  the 
Lamhardar,  or  owners  in  the  order  named.  The  condition 
suited  owners  as  it  brought  them  income,  and  it  suited 
Government  and  was  no  doubt  inserted  at  the  instance  of  the 
Settlement  Officer  in  1862  in  order  to  benefit  Government  to 
.some  extent  by  strengthening  the  village.  Mr.  Agnew,  the 
Collector,  makes  a  great  point  in  this  case,  that  the  Wajih-iiUarz 
para,  related  only  to  "  shamilaf'deh  "  not  shamtlat  patti."  Had 
this  been  intended  the  intention  would  have  been  made  clear, 
but  from  the  omission  and  remarks  just  made,  I  am  convinced 
that  the  "  waste  "  referred  to  was,  "waste  "  generally,  whether 
held  by  the  owners  composing  a  village  or  only  a  part  of  a 
village,  why  in  this  case  the  partition  took  place  in  Samhat  1919 
or  A.  D,  1862,  twenty  years  before  the  1862  entry  was  repeated 
in  the  1882  Settlement.  Here  a  question  arises  as  to  what 
rights  the  breaking  up  of  waste  conferred.  Evidently  if  the 
return  about  rent  rates  is  correct,  it  did  not^er  se  put  occupancy 
tenants  breaking  up  waste  in  as  high  a  category  as  that  in 
which  they  stood  with  reference  to  their  older  acquired  lands 
for  which  they  were  recorded  as  occupancy  tenants.  It  did  not 
do  so,  because  otherwise  they  would  have  been  entered  in  the 
annual  papers  as  occupancy  tenants  and  not  as  tenants-at-will, 
and  would  have  paid  a  lower  rent  than  Re.  0-6-0  a  higha. 

As  to  the  alleged  agreement  on  which  the  tenants  rely,  it 
was,  if  made,  oral,  and  cannot  be  proved.  As  the  same  time 
some  such  agreement  was  usual,  so  long  as  there  was  plenty  of 
waste  and  a  scarcity  of  tenants.  Indeed  it  is  on  the  face  of  it 
improbable  that  a  man  would  break  up  waste  without  a  guaran- 
tee of  possession  at  a  limited  rent  rate  for  at  least  a  term  of 
years,  without  such  a  protection  it  is  inconceivable  that  the 
occupancy  tenants  (plaintiffs  in  this  case)  would  have  extended 
their  cultivation.  I  understand  that  in  the  approaching 
settlement  there  will  be  a  large  number  of  disputes  of  the  present 
type,  i  e.,  the  landlords  will  try  to  eject  occupancy  tenants  and 
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others  who  have  under  a  clause  iu  the  Wajib-nl-arz,  such  as  the 
No.  6  in  this  case,  broken  up  and  cultivated  waste,  and  the 
hntamars  will  appeal  to  the  Wajih-ul-arz  entry  as  giving  tliem 
occupancy  riglits.  The  reason  why  the  question  of  status  lias 
become  a  bui-ning  question  is  either  increase  of  population  or 
more  probably,  as  here,  the  fact  that  canal  irrigation  is  being  or 
has  been  extended  to  the  village. 

Considering  the  fact  that  clause  6  only  gave  the  right  to 
break  up  waste,  but  is  silent  as  to  what  status  such  hufamari 
confei's,  it  canuot  be  held  that  hutamari  per  se  confers  an 
occupancy  right.  As  to  whether  it  does  or  not,  must  turn  on, 
whether  or  no  at  the  time  hntamars  were  scarce,  in  a  position, 
so  to  say,  lo  make  their  own  terms,  and  the  advantages  of  get- 
ling  new  land  brought  under  the  plough  were  great  to  the  land- 
owners. A  deci.sion  on  this  point  will  partly  depend  on  the 
rents  taken.  Aiplying  ihe  above  principle  to  this  case,  it  is 
clear  that  as  the  village  was  harani,  a  canal  is  only  now  I  under- 
stand being  brought  (o  it  and  the  demand  for  tenants  great,  up 
to  1882,  at  all  events,  land  per^onaZ/?/  broken  up,  in  or  before 
1882  and  since  cultivated  by  occupancj^  tenants,  must  be  held 
to  rest  in  them  as  occupancy  tenants  under  section  8,  Punjab 
Tenancy  Act.  This  view  I  see  is  very  much  that  taken  by  Mr. 
(Sir  James)  Lyall  as  Financial  Commissioner  in  the  Diwan 
Kheia  Case,  appeal  No.  5  of  1881-82 

It  follows  then  that  these  4  revision  petitions  must  be 
accepted. 

Pai'lies  are  summoned. 

Final  order : — 
27//t  4i)n7  1899.  Thorburx,  F.  C. — Parties  are  present  and  each  repre.sented 

by  counsel.  Mr.  Brown  for  the  respondents  and  Pandit  Sham 
Da«s  for  the  plaintiffs.  For  the  landlords  it  is  urged  that  the 
1882  entry  was  a  mere  repetition  and  that  had  but amnri  con- 
ferred occupancy  rights  that  status  would  have  been  recorded 
as  held  by  the  butamari  and  further  that,  as  registered  occupancy 
tenants  pay  at  about  Re.  0-3-0  a  bigha  and  these  men  pay  at 
Re.  0-6-0  or  about  that,  the  rent  rate  shows  that  they  have  no 
occupancy  rights.  For  the  tenants  the  entry  is  appealed  to  and 
the  fact  is  pointed  out  that  waste  began  to  be  broken  up  in 
1872  and  continued  to  be  so  broken  until  long  after  1882.  On 
the  whole  it  is  pretty  certain  that  no  close  inquiry  preceded  the 
repetition  of  the  old  entry  of  1862  in  the  revised  Wajib-nl-arz 
of  1882  and  that  the  hntamars  were  not  in  )  882  given  occupancy 
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rights  because  there  was  no  judicial  order  conferring  such  rights 
and  the  entry  itself  was  vaguely  worded. 

The  conclusion  to  which  I  come  is  that  each  plaintiff  is 
entitled  to  oscupancy  rights  under  section  8,  Panjab  Tenancy 
Act,  in  respectjof  all  land  broken  up  and  since  held  by  him  or 
his  predecessor  in  interest,  in  or  before  1882,  and  that  in  respect 
of  lands  subsequently  broken  the  question  depends  on  the 
finding  of  fact  as  to  in  what  year  landlords  had  occasion  to  stop 
the  farther  breaking  of  waste  in  their  own  interests,  i.e.,  in 
what  year,  from  any  cause,  the  competition  changed  from 
one  for  tenants,  on  any  terms,  almost  to  one  for  land  amongst 
tenants  at  such  terms  as  the  landlords  had  to  dictate. 

I  accept  all  four  applications  and,  reversing  Collector's 
order,  decree  plaintiffs'  occupancy  inghts  under  section  8,  Punjab 
Tenancy  Act,  in  respect  of  all  land  broken  up  by  them  or  those 
from  whom  the  present  tenants  inherit  up  to  1882,  the  actual 
plots  in  e»ch  case  having  now  to  be  ascertained  and  decided 
by  the  Collector  and  the  Assistant  Collector  and  as  to  later 
broken  up  land  the  question  of  fact  has  to  be  decided,  viz.,  the 
year  in  which  landlords  ceased  to  find  it  to  their  interest  to  get 
waste  broken  up  at  all  by  tenants  with  occupancy  rights. 

I  refer  back  all  four  cases  for  inquiry  and  decision  as  the 
question  of  fact  as  regards  each  point  to  be  decided.  I  may  add 
here  that  counsel  for  defendants  (landlords)  admits  that  in  this 
case  the  fact  that  land  vrns  shamilat  patti  and  not  shamilat'deh 
is  immaterial.     In  any  case  the  landlords  were  very  few. 


L' 
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